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PREFACE. 


I  NOW  submit  to  the  mdulgent  consideration  of  the  profession 
and  the  public  another  portion  of  the  labours  appertaining  to 
the  Dane  Professorship  of  Law  in  Harvard  University.  The 
subject  is  one  of  great  importance  and  interest ;  and  from  the 
increasing  intercourse  between  foreign  States,  as  well  as 
between  the  different  States  of  the  American  Union,  it  is  daily 
brought  home  more  and  more  to  the  ordinary  business  and 
pursuits  of  human  life.  The  difficulty  of  treating  such  a 
subject  in  a  manner  suited  to  its  importance  and  interest  can 
scarcely  be  exaggerated.  The  materials  are  loose  and  scat- 
tered, and  are  to  be  gathered  from  many  sources,  not  only 
uninviting,  but  absolutely  repulsive,  to  the  mere  Student  of  the 
Common  Law.  There  eusts  no  treatise  upon  it  in  the  English 
language  ;  and  not  the  slightest  effort  has  been  made,  except 
by  Mr.  Chancellor  Kent,  to  arrange  in  any  general  order  even 
the  more  familiar  maxims  of  the  Common  Law  in  regard  to  it. 
Untn  a  comparatively  recent  period,  neither  the  English  Law- 
yers, nor  the  English  Judges  seem  to  have  had  their  attention 
drawn  towards  it,  as  a  great  branch  of  international  jurispru- 
dence, which  they  were  required  to  administer.  And,  as  &r  as 
their  researches  appear  as  yet  to  have  gone,  they  are  less 
profound  and  satisfactory,  than  their  admirable  expositions  of 
municipal  law. 

The  subject  has  been  discussed  with  much  more  fulness, 
learning,  and  ability  by  the  foreign  Jurists  of  continental  Europe. 
But  even  among  them  there  exists  no  systematical  Treatise 
embracmg  all  the  general  topics.  For  the  most  part,  they  have 
discussed  it  only  with  reference  to  some  few  branches  of  juris- 
prudence, peculiar  to  the  civil  law,  or  to  the  customary  law 
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for  England.  Yoa  have  embodied  the  principles  of  our  law  in 
pages  as  attractive  by  the  persuasive  elegance  of  their  style,  as 
they  are  instructive  by  the  fiilness  and  accuracy  of  their 
learning. 

Tou  have  earned  the  furest  title  to  the  repose,  which  you 

a 

now  seek,  and  which  at  last  seems  within  your  reach.  It  is,  in 
the  noblest  sense,  otinm  cum  dignitate.  May  you  Uve  many 
years  to  enjoy  it !  The  consciousness  of  a  life,  like  youis,  in 
which  have  been  blended  at  every  step  public  spirit  and  private 
virtue,  the  affections,  which  cheer,  and  the  taste,  which  adorns 
the  domestic  circle,  cannot  but  make  the  recollections  of  the 
past  sweet,  and  the  hopes  of  the  fiiture  animating. 

I  am,  with  the  highest  respect, 
Your  obliged  friend, 

JOSEPH  STORY. 

Gunbridge,  Manaehmetti, 
Janihzy  1, 1834. 
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TO  THE 


HONORABLE  JAMES  KENT,  LL.  D. 


It  a£brds  me  very  smcere  satisfaction  to  have  the  opportu«> 
nitj  of  dedicating  this  work  to  yoa*  It  belongs  to  a  branch  of 
international  jurisprudence,  which  has  been  long  familiar  to 
your  studies,  and  in  which  you  have  the  honor  of  ha^g  been 
the  guide  and  instructer  of  the  American  youth.  I  can  trace 
track  to  your  early  labours  in  expounding  the  civi^  and. the 
foreign  law  the  motive  and  encouragement  of  my  own  far  more 
limited  researches.  I  wish  the  present  work  to  be  considered 
as  a  tribute  of  respect  to  a  distinguished  Master  irom  his  grate- 
ful pupil. 

It  is  now  about  thirty-six  years  since  you  began  your  judicial 
career  on  the  Bench  of  the  Supreme  Court  of  the  State  of 
New  York.  In  the  intervening  period  between  that  time  and 
the  present,  you  have  successively  occupied  the  offices  of 
Chief  Justice  and  of  Chancellor  of  the  same  State.  I  speak 
but  the  commdn  voice  of  the  Profession  and  the  public,  when  I 
say,  that  in  each  of  these  stations  you  have  brought  to  its 
duties  a  maturity  of  judgment,  |i  depth  of  leambg,  a  fidelity  of 
purpose,  and  an  enthusiasm  for  justice,  which  have  laid  the 
solid  foundations  of  an  imperishable  fame.  In  the  full  vigor 
of  your  intellectual  powers,  you  left  the  Bench  only  to  engage 
in  a  new  task,  which  of  itself  seemed  to  demand  by  its  extent 
and  magnitude  a  whole  life  of  strenuous  diligence.^  That  task 
has  been  accompl'ished.  The  "Commentaries  on  American 
Law  "  have  ahready  acquired  the  reputation  of  a  juridical  Classic, 
and  have  placed  theL  author  in  the  first  rank  of  the  benefactors 
of  the  Profession.  Tou  have  done  for  America,  what  Mr. 
Justice  Blackstone  in  his  invaluable  Commentaries  has  done 
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(almost  mfinitety  varied)  of  the  neighbouring  States  of  Europe, 
or  of  the  different  Provmces  of  the  same  Empire*  And  it 
must  be  confessed,  that  their  writings  are  often  of  so  controver- 
sial a  character,  and  abound  with  so  many  nice  distinctions 
(not  very  intelligible  to  Jurists  of  the  school  of  the  Common 
Law)  and  with  so  many  theories  of  doubtful  utility,  that  it  is 
not  always  easy  to  extract  irom  them  such  principles,  as  may 
afford  safe  guides  to  the  judgment.  Rodemburg,  BouUenois, 
Bouhier,  and  Froland  have  written  upon  it  with  the  most  clear- 
ness, comprehensiveness,  and  acuteness.  But  they  rather 
stimulate  than  satbfy  inquiry  ;  and  they  are  far  more  elaborate 
in  detecting  the  errors  of  others,  than  m  widening  and  deepen- 
ing the  foundations  of  the  practical  doctrines  of  international 
jurisprudence.  I  am  not  aware,  that  the  works  of  these  eminent 
Jurists  have  been  cited  at  the  English  Bar ;  and  I  should  draw 
the  conclusion,  that  they  are  in  a  great  measure,  if  not  altogeth- 
er, unknown  to  the  studies  of  Westminster  Hall.  How  it  should 
happen,  that,  in  this  age,  English  Lawyers  should  be  so  utterly 
indifferent  to  all  foreign  jurisprudence,  it  is  not  easy  to  con- 
ceive. Many  occasions  are  constantly  occurring,  in  which  they 
would  derive  essential  assistance  from  it,  to  iDustrate  the  ques- 
tions, which  are  brought  mto  contestation  in  all  their  Courts. 

In  consulting  the  foreign  Jurists,  I  have  felt  great  embarrass- 
ment, as  well  from  my  own  imperfect  knowledge  of  the  juris- 
prudence, which  they  profess  to  discuss,  as  from  the  remote 
analogies,  which  it  sometimes  bears  to  the  rights,  titles,  and 
remedies  recognised  in  the  Common  Law.  To  give  their 
opinions  at  large  upon  many  topics  would  fill  volumes;  to 
omit  all  statements  whatever  of  their  opmions  would  be 
to  withhold  from  the  reader  many  most  important  lights,  to 
guide  his  own  studies,  and  instruct  his  own  judgment.  I 
have  adopted  an  intermediate  course;  and  have  laid  before 
the  reader  such  portions  of  the  opinions  and  reasonings  of 
foreign  Jurists,  as  seemed  to  me  most  useful  to  enable  him 
to  understand  their  doctrines  and  principles,  and  to  assist  him 
with  the  means  of  makbg  more  ample  researches,  if  his  lei- 
sure or  his  curiosity  should  invite  him  to  the  pursuit.     Hum- 
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ble  as  this  task  maj  appear  to  many  minds,  it  has  been 
attended  with  a  labour  truly  discouragmg  and  exhausting.  I 
dare  not  even  now  indulge  die  belief,  that  my  success  has  been 
at  all  proportionate  to  my  wishes  or  my  effi)rts.  I  feel,  how- 
ever, cheered  by  the  reflection  (is  it  a  vain  illuaon  ? ),  that 
other  mmds,  of  more  ability,  leisure,  and  learning,  may  be 
excited  to  explore  the  paths,  which  I  have  ventured  only  to 
point  out.  I  beg,  in  conclusion,  to  address  to  the  candour  of 
the  ProfessicHi  my  own  apology  m  the  language  of  Strykius ;— • 
'^Creseit  disputatio  nostra  sub  manibus;  unum  enim  si  ab- 
solveris  jus,  plura  se  oflbrunt  con^deranda.  At  nos  temporis, 
quod  nimis  breve  nobis  fit,  rationem  habentes,  accuratius  ilia 
inquirere  hand  possumus.  Hinc  sufficerit,  in  presens  sparsisse 
qusdem  saltem  adhuc  jura,  quidque  de  iis  statuamus,  vel  obiter 
dixisse. "  • 

JOSEPH  STORY. 

Cambridge^  Mamehuiettf, 
Januaty,  1,  1834. 
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CONFLICT 


BETWEEN  FOREIGN  AND  DOMESTIC  LAWS. 


CHAPTER  I. 

INTRODUCTORY    REMARKS. 


§  I.  The  Earth  has  long  since  been  divided  into 
distinct  Nations,  inhabiting  different  regions,  speakmg 
diflFerent  languages,  engaged  in  different  pursuits,  and 
attached  to  different  forms  of  government.    It  is  nat- 
ural that,  under  such  circumstances,  there  should  be. 
many  variances  in  their  institutions,  customs,  laws, 
and  polity ;  and  that  these  variances    should  result 
sometimes  from  accident,  and  sometimes  from  design, 
sometimes  from  superior  skill,  and  knowledge  of  local 
interests,  and   sometimes  from    a  choice  founded  in 
ignorance,  and  supported  by  the  prejudices  of  imper- 
fect civiUzation.   Climate,  and    geographical   position, 
and  the   physical  adaptations    springing  from  them, 
must  at  all  times  have  had  a  powerful  influence  in  the 
organization  of  each  society,  and  have  given  a  peculiar 
complexion  and  character  to  many  of  its  arrangements. 
The  bold,  intrepid,  and  hardy  natives  of  the  North  of 
Europe,  whether  civilized  or  barbarous,  would  scarcely 
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desire,  or  tolerate,  the  indolent  inactivity  and  luxurious 
indulgences  of  the  Asiatics.  Nations  inhabiting  the  bor- 
ders of  the  ocean,  and  accustomed  to  maritime  inter- 
course with  other  nations,would  naturally  require  institu- 
tions and  laws,  adapted  to  their  pursuits  and  enterprises, 
which  would  be  wholly  unfit  for  those,  who  should  be 
placed  in  the  interior  of  a  continent,  and  should  main- 
tain very  different  relations  with  their  neighbours,  both 
in  peace  and  war.  Accordingly  we  find,  that,  from  the 
earliest  records  of  authentic  history,  there  has  been  (as 
far  at  least  as  we  can  trace  any,)  Utde  uniformity  in 
the  laws,  usages,  policy,  and  mstitutions,  either  of  conr 
tiguous  or  of  distant  nations.  The  Egyptians,  the  Medes, 
the  Persians,  the  Greeks,  and  the  Romans,  diflfered 
not  more  in  their  characters  and  employments  from 
each  other,  than  in  their  institutions  and  laws.  They 
had  little  desire  to  learn,  or  to  borrow,  from  each  other ; 
and  indifference,  if  not  contempt,  was  the  habitual  state 
of  almost  every  ancient  nation  in  regard  to  the  inter- 
nal polity  of  all  others. 

^  2.  Yet  even  under  such  circumstances,  from  their 
intercourse  with  each  other,  questions  must  sometimes 
have  arisen,  as  to  the  operation  of  the  laws  of  one 
nation  upon  the  rights  and  remedies  of  parties  in  the 
domestic  tribunals,  especially  when  they  were  in  any 
measure  dependent  upon,  or  connected  with  foreign 
transactions.  How  these  questions  were  disposed  of,  we 
do  not  know ;  but  it  is  most  probable,  that  they  were  left 
to  be  decided  by  the  analogies  of  the  municipal  code,  or 
were  abandoned  to  their  fate,  as  belonging  to  that  lai^e  • 
class  of  imperfect  rights,  which  rests  wholly  on  per- 
sonal confidence,  and  is  left  without  any  appeal  to 
remedial  justice.  It  is  certain,  that  the  nations  of 
antiquity  did  not  recognise  the  existence  of  any  gene- 
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ral  or  universal  rights  and  obligations,  such  as  among 
the  moderns  constitute,  what  is  now  emphatically  called, 
the  Law  of  Nations.  Even  among  the  Romans,  whose 
jurisprudence  has  come  down  to  us  in  a  far  more  per- 
fect and  comprehensive  shape,  than  that  of  any  other 
nation,  there  cannot  be  traced  out  any  distinct  system 
of  principles  applicable  to  international  cases  of  mixed 
rights.  This  haa  been  in  some  measure  accounted  for 
by  Huberus  ^  upon  the  supposition,  that  at  the  time,  to 
which  the  Roman  jurisprudence  relates,  the  Roman 
dominion  extended  over  %o  great  a  portion  of  the 
habitable  world,  that  frequent  cases  of  contrariety  or 
conflict  of  laws  could  scarcely  occur.*  But  this  is  a 
very  inadequate  account  of  the  matter ;  since  the  an- 
tecedent jurisprudence  of  Rome  must  have  embraced 
many  such  cases  at  earlier  periods ;  and  if  there  had 
been  any  rules,  even  traditionally  known  to  govern  them, 
they  could  scarcely  have  failed  of  being  incorpora- 
ted into  the  civil  codes  of  Justinian.  In  many  of  the 
nations,  over  which  the  Romans  extended  their  do- 
minion, the  inhabitants  were  left  in  possession  of 
their  local  institutions,  usages,  and  laws,  to  a  large 
extent ;  and  commercial,  as  well  as  political,  intercourse 
must  have  brought  many  diversities  of  laws  and  usages 
in  judgment  before  the  tribunals  of  justice.'  We  have 
the  most  abundant  evidence  on  this  head,  in  relation  to 
the  Jews,  after  they  had  submitted  to  the  Roman  yoke^ 
who  were  still  permitted  to  follow  their  own  laws  in 


1  2Hub.lib.  1,  tits,  p.M8. 

*  The  language  of  Huberns  is,  <<  In  jure  Romano  non  egt  miruta 
nihil  hac  de  re  extare,  cam  populi  Romani  per  omnes  orbis  partes  diffa- 
sum,  et  lequabili  jure  gubernatum  imperium  conflictui  diversamm 
legum  non  «qae  potuerit  esse  subjectum."  —  Hub.  lib.  3,  tit.  3,  sect  1. 

3  See,  1  Hertii  Opera,  §  4,  de  CoUis.  leg.  p.  119,  §  2. 
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the  times  of  our  Saviour,  and  down  to  the  destruction 
of  Jerusalem.^ 

§  3.  The  truth  is,  that  the  Law  of  Nations,  strictly 
so  called,  was  in  a  great  measure  unknown  to  antiquity, 
and  is  the  slow  growth  of  modem  times,  under  the 
combined  influence  of  Christianity  and  Commerce.* 
It  is  well  known,  that  when  the  Roman  Empire  was 
destroyed,  the  Christian  world  was  divided  into  many 
independent  sovereignties,  acknowledging  no  common 
head,  and  connected  by  no  uniform  civil  polity.  The 
invasions  of  the  'Barbarian^  of  the  North,  the  establish- 
ment of  the  feudal  system  in  the  middle  ages,  and  the 
military  spirit  and  enterprise  cherished  by  the  Crusades, 
struck  down  all  regular  commerce,  and  surrendered 
all  private  rights  and  contracts  to  mere  despotic  power. 
It  was  not  until  the  revival  of  Commerce  on  the  shores 
of  the  Mediterranean,  and  the  revival  of  Letters  and  the 
study  of  the  Civil  Law  by  the  discovery  of  the  Pan- 
dects, had  given  an  mcreased  enterprise  to  maritime 
navigation,  and  a  consequent  importance  to  maritime 
contracts,  that  any  thing  like  a  system  of  international 
justice  began  to  be  developed.  It  first  assumed  the  mod- 
est form  of  commercial  usages  ;  it  was  next  promulga- 
ted under  the  more  imposing  authority  of  royal  or- 
dinances ;  and  jt,  fjpally  hftramf.  by  silent  adoption 
a^gneraUy  f■.oT^nf}fitP^.(^  sj^rgifinf^,  fnnn^lftH  jn^s^satucal 
convenience,  and^assert^d  by  ,the  gefteraJj?pmity_pf 
The  commercial  nations  of  Europe.     The  system,  thus 

1  There  are  traces  to  be  found  in  the  Digest  of  the  existence  and  op- 
eration of  the  Lex  Loci.  See,  Dig.  lib.  50,  tit  1, 1.  21,  §  7 ;  Id.  lib.  50,  tit- 
6,  1.  5,  §  1 ;  Id.  tit  4,  1. 18,  §  27 ;  Id.  tit  3, 1. 1 ;  Livermore's  Dissert 
p.  1,  note  A. 

9  See,  1  Ward's  Law  of  Nations,  ch.  6,  p.  171  to  p.  200 ;  Id.  ch.  3, 
p.  120  to  130. 
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introduced  for  the  purposes  of  commerce,  has  gradual- 
ly extended  itself  to  other  objects,  as  the  intercourse 
of  nations  has  become  more  free  and  frequent.  New 
rules,  resting  on  the  basis  of  ggneral  convenience,  and 

lense  of  national  duty,  Tiave  been,  from 
ted  by  jurists^  and  supporteJtv 
^urt"^  ^^  j"^liit*^]  hy  a  course  of  juridical  reasonmg, 
which  has  commanded  almost  universal  confidence, 
respect,  and  obedience,  without  the  aid,  either  of  muni- 
cipal statutes,  or  royal  ordinances,  or  international  trea- 
ties. 

§  4.  Indeed,  in  the  present  times,  without  some 
general  rules  of  right  and  obhgation,  recognised  by  civ- 
ilized nations  to  govern  their  jntercourse  with  each 
other,  the  most  serious  mischiefs  and  most  injurious 
conflicts  would  arise.  GnmT^)ftr(^ft  is  i^Qiy  ^0  absolutely 
univerg^  ^P^T^S  ^  ^^BB^iy-'^  t  the  inhabitants  of  all 
have  such  a  free  intercourse  with  each  other ;  contracts, 

marriagAQ  nnnfia,)  sftttlftmfints^  wills^  ^\j.^  surneasinns- 
are   so  nnmrnnn  among  persona,  lyhose  domjrils  arft  in 

iiiffereftt  countriQg^  having  different  and  even  opposite 
laws  on  the  same  subiects ;  tliaf  wjttout  «^"ia  pnm- 
mon  principles   adopted  by  all  nations  in  this  regard 

thftrft    would    1^^^    aP    ^U^^r  nonfiiaion 


raKt 


'  rpjp^rli#>fjj  and  mtolerable  grievances  would  grow  up 
to  weaken  all  the  domestic  relations,  as  well  as  to  des- 
troy the  sanctity  of  contracts  and  the  security  of  prop- 
erty.* 


1  BouUenois  in  his  preface  (1  vol.  p.  18,)  says,  ^  n  regnera  done  toujour s 
entre  les  nations  une  contrariety  perpetuelle  de  loix  ;  peut-^tre  regnera- 
t-ellc  perpetuellement  entre  nous  sur  bien  des  objects.  DeU  la  ne- 
cessity de  s'instruire  des  regies  et  des  principes,  qui  peuvent  nous 
conduire  dans  la  decision  des  questions,  que  cette  variety  peut  faire 
naitre." 
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^  5.  A  few  simple  cases  will  suificiently  illustrate 
the  importance  of  some  international  principles*  in 
matters  of  mere  private  right  and  duty.  Suppose  a 
contract,  valid  by  the  laws  of  the  country,  where  it  is 
made,  is  sought  to  be  enforced  in  another  country, 
where  such  a  contract  is  positively  prohibited  by  its 
laws ;  or,  vice  versd^  suppose  a  contract,  invalid  by  the 
laws  of  the  country,  where  it  is  made,  but  valid  by  that 
of  the  country,  where  it  is  sought  to  be  enforced ;  it  is 
plain,  that  unless  some  uniform  rules  are  adopted  to 
govern  such  cases,  (which  are  not  uncommon,)  the 
grossest  inequalities  will  arise  in  the  administration  of 
justice  between  the  subjects  of  the  different  cotmtries 
in  regard  to  such  contracts.  Again  ;  by  the  laws  of 
some  countries  marriage  cannot  be  contracted  until  the 
parties  arrive  at  twenty -one  years  of  age;  in  other 
countries  not  until  they  arrive  at  the  age  of  twenty *five 
years.  Suppose  a  marriage  to  be  contracted  between 
two  persons  in  the  sanle  country,  both  of  whom  are 
over  twenty  one  years  but  less  than  twenty-five,  and 
one  of  them  is  a  subject  of  the  latter  pountry.  Is  such 
a  marriage  valid,  or  not?  If  valid  in  the  country, 
where  it  is  celebrated,  is  it  valid  also  in  the  other 
country  1  Or  the  question  may  be  propounded  in  a 
still  more  general  form.  Is  a  marriage,  valid  between  the 
parties  in  the  place,  where  it  is  solemnized,  equally 
valid  in  all  other  countries  1  Or  is  it  obligatory  only 
as  a  local  regulation,  and  to  be  treated  every  where 
else  as  a  mere  nullity  1 

^  6.  Questions  of  this  sort  must  be  of  frequent 
occurrence,  not  only  in  different  countries  wholly  mde- 
pendent  of  each  other ;  but  also  in  provinces  of  the 
same  empire,  governed  by  different  laws,  as  was  the 
case    in'  France  before  the  Revolution ;  and  also  in 
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countries  acknowledging  a  common  sovereign,  but  yet 
organized  as  distinct  communities,  as  is  still  the  case 
in  regard  to  the  communities  composing  the  British 
Empire,  the  Germanic  Confederacy,  the  States  of 
Holland,  and  the  Domains  of  Austria  and  Russia.^ 
Innumerable  suits  must  be  litigated  in  the  judicial 
forums  of  these  countries  and  provinces,  in  which  the 
decision  must  depend  upon  the  point,  whether  the 
nature  of  a  contract  should  be  determined  by  the  law 
of  the  place,  where  it  is  litigated ;  or  by  the  law  of 
the  domicil  of  one  or  both  of  the  parties ;  or  by  the 
law  of  the  place,  where  the  contract  was  made ;  wheth- 
er the  capacity  to  make  a -testament  should  be  regu- 
lated by  the  law  of  the  testator's  domicil,  or  that  of  the 
location  of  his  property ;  whether  the  form  of  his  tes» 
tament  should  be  prescribed  by  the  law  of  his  domicil, 
or  of  that  of  the  location  of  his  property,  or  of  that  of 
the  place,  where  the  testament  is  made ;  and  in  like 
manner,  ivhether  the  law  of  the  domicil,  or  what  other 
law  should  govern  in  cases  of  succession  of  intestate 
estates.* 

§  7.  It  is  plain,  that  the  laws  of  one  country  can 
have  no  intrinsic  force,  proprio  vigor e^  except  within 
the  territorial  limits  and  jurisdiction  of  that  country. 
They  can  bind  only  its  own  subjects,  and  others,  who 
are  within  its  jurisdictional  limits ;  and  the  latter  only 
while  they  remain  there.  No  other  nation,  or  its  sub- 
jects, are  bound  to  yield  the  slightest  obedience  to 
those  laws.  Whatever  extra-territorial  force  they  are 
to  have,  is  the  result,  not  of  any  original  power  to 
extend  them  abroad,  but  of  that  respect,  which  from 
motives  of  public  policy  other  nations  are  disposed  to 

^  See,  1  Froland,  M^moires  sur  les  Statuts,  P.  1.  ch.  1.  §  5  to  §  10. 
'  Ldvermore,  Dissert  3, 4 ;  Merlin,  Rupert.  Statut 
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yield  to  them,  giving  them  effect,  as  the  phrase  is,  sub 
mutiUB  vicissitvdinis  obtentUj  with  a  wise  and  liberal 
regyd  to  copipriQii  convenience  an ^  jmnhia^^ 
Boullenois  has  laid  down  the  same  exposition  as  a 
part  of  his  fundamental  maxims.  "Of  strict  right,'* 
says  he,  "  all  the  laws  made  by  a  sovereign  have  no 
force  or  authority  except  within  the  limits  of  his  do- 
mains. But  the  necessity  of  the  public  and  general 
welfare  has  introduced  some  exceptions  in  regard  to 
civil  commerce."  De  droit  etroitj  toutes  les  loisj 
que  fait  un  souverairiy  n^ont  force  et  autorite  que 
dans  Petendue  de  sa  domination ;  mais  la  neces- 
site  du  Hen  public  et  general  des  nations  a  admis 
quelques  exceptions  dans  ce,  qui  regarde  le  commerce 
civil} 

§  8.  This  is  the  natural  principle  flowing  from  the 
equality  and  independence  of  nations.  It  is  an  essen- 
tial attribute  of  every  sovereignty,  that  it  has  no  ad- 
mitted superior,  and  that  it  gives  the  supreme  law 
within  its  own  domains  on  all  subjects  appertaining  to 
its  sovereignty.  What  it  yields,  it  is  its  own  choice  to 
yield;  and  it  cannot  be  commanded  by  another  to 
yield  it  as  matter  of  right.  And  accordingly  it  is  laid 
down  by  all  publicists  and  jurists,  as  an  incontestable 
rule  of  public  law,  that  one  may  with  impunity  disregard 
the  law  pronounced  by  a  magistrate  beyond  his  terri- 
tory. Extra  territorium  jus  dicenti  impune  nan  pare- 
tur,  is  the  doctrine  of  the  Digest  ;*  and  it  is  equally  as 
true  in  relation  to  nations,  as  the  Roman  law  held  it  to 
be  in  relation  to  magistrates.  Vattel  has  deduced  a 
similar  conclusion  from  the  general  independence  and 
equality  of  nations,  very  properly  holding,  that  relative 

1  1  BouUenois,  Prin.  G^n.  6.  p.  4.  9  Dig.  Ub.  2.  tit.  1. 1. 20. 


CH.I.]  INTRODUCTORY  RCMARKS.  9 

Strength  or  weakness  cannot  produce  any  difference  in 
regard  to  public  rights  and  duties,  and  that  whatever 
is  lawful  for  one  nation  is  equally  lawful  for  another ; 
and  whatever  is  unjustifiable  in  one  is  equally  so  in 
another.^  And  he  affirms  in  the  most  positive  manner 
(what  indeed  cannot  well  be  denied)  that  sovereignty, 
united  with  domain,  establishes  the  exclusive  jurisdic* 
tion  of  a  nation  within  its  territories,  as  to  controversies, 
crimes,  and  rights  arising  therein.* 

§  9.  The  jurisprudence,  then,  arising  from  the  con* 
flict  of  the  laws  of  different  nations,  in  their  actual 
application  to  modern  commerce  and  intercourse,  is  a 
most  interesting  and  important  branch  of  public  law* 
To  no  part  of  the  world  is  it  of  more  interest  and  im* 
portance  than  to  the  United  States,  since  the  union  of 
a  national  government  with  that  of  twenty <four  distinct, 
and  in  some  respects  independent  states,  necessarily 
creates  very  complicated  relations  and  rights  between 
the  citizens  of  those  states,  which  call  for  the  constant 
admmistration  of  extr^^mim^pipal  ppnciplea.  This 
branch  of  public  law  may  be  fitly  denominated  private 
international  law,  since  it  is  chiefly  seen  and  felt  in  its 
apptication  to  the  common  business  of  private  persons, 
and  rarely  rises  to  the  dignity  of  national  negotiations,  j 
or  national  controversies.'  ^"' 

§  10.   THq  subject  has  never  been  systematically 
treated  hv  v^^^^r?  OR  ♦V  rnmmnn  law  of  England ; 

and,  indeed,  seems  to  be  of  very  modern  growth  in  that 


1  Vattel,  Prelim.  §  15  to  §  20 ;  Id.  B.  2,  cb.  3,  §  35,  36  j  The  St 
Louis,  2  Dodson  R.  210. 

^  Vattel,  B.  2,  ch.  7,  ^  84, 85. 

'  The  civilians  are  accustomed  to  call  the  questions  arising^  from  tlie 
conflict  of  foreign  and  domestic  laws  mixed  questions,  tpttHions  mixUg. 
I  Froland,  M4motres  des  Statnts,  ch.  1,  §  9,  p.  13 ;  Id.  ch.  7,  §  1,  p.  155. 

Cmfi.  2 
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kingdom ;  and  can  hardly,  as  yet,  be  deemed  to  be 
there  cultivated,  as  a  science,  built  up  and  defined  with 
entire  accuracy  and  precision  of  principles.  More  has 
been  done  to  give  it  form  and  symmetry  within  the  last 
fifty  years,  than  in  all  preceding  time.  But  much 
yet  remains  to  be  done  to  make  it,  what  it  ought  to  be, 
in  a  country  of  such  vast  extent  in  its  commerce,  and 
such  universal  reach  in  its  intercourse  and  poUty.^ 

^11.  The  civilians  of  continental  Europe  have  ex- 
amined the  whole  subject  in  all  its  bearings  with  a 
much  more  comprehensive  philosophy,  if  not  with  a 
more  enlightened  spirit.  Their  works,  however, 
abound  with  theoretical  distinctions,  which  serve  little 
other  purpose  than  to_prgyoke^jdle_discussions,  and^ 
with  metaphjsicaLsjibtilties,  which  perplex,  if  they  do 
not  confoundj^  the  inquirer.  As  preceden!  has  no  abso- 
lute authority  in  their  juridical  discussions,  it  is  una- 
voidable, that  many  differences  of  opinion  should  ex- 
ist among  them,  even  in  relation  to  leading  principles. 
(ffut  the  strong  sense  and  critical  learning  of  the  best 
minds  among  them  have  generally  maintained  those 
doctrines,  which  at  the  present  day  are  deemed  most 
persuasive  and  satisfactory,  as  well  for  the  solid  grounds, 
on  which  they  rest,  as  for  the  universal  approbation, 
with  which  they  are  entertamed  by  courts  of  justice.* 

1  Mr.  Chancellor  Kent  has  remarked,  that  these  topics  of  internar 
tional  law  were  almost  unknown  in  the  English  courts  prior  to  the  time 
of  Lord  Hardwicke  and  Lord  Mansfield ;  and  that  the  English  lawyers 
seem  generally  to  have  hcen  strangers  to  the  discussions  on  foreign 
law  by  the  celebrated  jurists  of  continental  Europe.  2  Kent's  Comm. 
Lect.  39,  p.  455,  2d  edition. 

s  The  late  Mr.  Livermore,  in  his  learned  Dissertations  on  the  Contra- 
riety of  Laws,  printed  at  New  Orleans  in  1828,  has  enumerated  the 
principal  continental  writers,,  who  have  discussed  this  subject  at  large. 
I  gladly  refer  the  reader  to  these  Dissertations,  as  very  able  and  clear. 
There  is   also  a  catalogue  of  the  principal   writers  in  Boullenoisi 
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^12.  In  their  discussions  upon  this  subject  the 
civilians  have  divided  statutes  into  three  classes,  per- 
sonal, real,  and  mixed.  By  statutes,  they  mean,  not 
the  positive  legislation,  v^hich  in  England  and  America 
is  known  by  the  same  name,  viz,  the  acts  of  parliament 
and  of  other  legislative  bodies,  as  contradistinguished 
from  the  common  law ;  but  the  whole  municipal  law  of  the 
^articular  state,  from  whatever  source  arising.^  Some- 
times  the  word  is  used  by  them  in  contradistinction  to 
the  imperial  Roman  law,  which  they  are  accustomed  to 
style  by  way  of  eminence  the  common  law,  since  it 
constitutes  the  general  basis  of  the  jurisprudence  of 
all  continental  Europe,  modified  and  restrained  by 
local  customs  and  usages,  and  positive  legislation.^ 
Voet  says,  Sequitur  jus  particulare,  sive  non  commune^ 
quod  uno  vocabulo  usitatissimo  staiutum  dicitur^  quasi 
statum  publicum  tuens.  Appellatur  etiam  jus  munici- 
pale.  Etiam  in  jure  nostro  dicta  lex,  seu  lex  municipii, 
quemadmodum  in  genere  signat  jus  commune.  And 
he  defines  it  thus.  Est  jus  particular e  ab  alio  legisla- 
tore  quam  Imperatore  constitutum.  Dico,  jus  particu- 
lare,  in  quantum  opponitur  juri  communis  non  prout  est 
gentium  et  naturale^  sed  prout  est  jus  civile  Romano- 

Tnii6  des  Statuts,  Preface,  Vol.  1.  p.  29,  note  (1.) ;  in  Dupin's  edition  of 
Camas,  Profession  d'Avocat,  Vol.  2,  tit.  7,  §  5,  art.  1561  to  1566 ;  in  Froland, 
Mdmoires  concernans  les  Qualit^s  des  Statuts,  Vol.  1,P.  1,  ch.  2,  p.  15 ;  and 
in  Bbuhier,  Coutum.  de  Bourg.  %^ol.  1.  ch.  23,  p.  450.  In  the  preparation  of 
these  Commentaries  I  have  availed  myself  chiefly  of  the  writings  of  Ro- 
demhurg,  the  Voets  (faUier  and  son],  Froland,  Boullenois,  Bouhier,  and 
Huberus,  as  embracing  the  most  satisfactory  illustrations  of  the  leading 
doctrines.  BfaLgbject  hag^)o.ojfc_been  to  engage  in  any  critical  examina- 
tioo^of  the-CoTiaparative  p^Qfi^fi  jgr  Tnist?ikMj»  nf  the^diffiejent  coflamentaiorsV 
but  rather  to  gather  from  each  of  them  what  seemed  most  entitled  to 
respect  and  confidence. 

1  Bouhier  Coutum.  de  Bourg.  Vol.  1,  p.  174  to  179,  §  9  to  32;  1  Hertii 
Opera.  De  CoUisione  Legum  §  4,  art  5  p.  121. 

»  Bouhier  Coutum.  de  Bourg.  Vol.  1,  p.  175, 178,  §  16, 28,  29. 
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rvm^  populo  Romano  commune j  et  omnibus^  qui  itto  popuh 
parebant.  Additur,  ab  alio  legislatore,  cum  qui  statuta 
condity  recte  et  suo  modo  legislator  appeUetur^  ut  ipsa 
siatuta  leges  dicuntur  municipiorum.  Et  quidem,  ab 
alio,  quia  regulariter  statuta  nan  condit  Imperator ; 
exdpej  nisi  munidpibus  jura  deti  statuta  pnescribat^  se- 
cundum qu4B  ipsi  sua  reganl  municipia.  Denique  adr 
jicituTy  quam  imperatore,  quod  licet  Imperator  solum- 
modo  dicaiur  legislator^  id  ta$nen  nan  alio  sensti  obti- 
neatf  quam  quod  suis  legibus  nan  hunc  aut  ilium  pqpu- 
lumj  verum  omnes  constringat^  quos  sum  clementiiB  regit 
inq)erium^  Merlin  says,  ''  that  this  term,  statute^  is 
generally  applied  to  all  sorts  of  laws  and  regulations. 
£yery  provision  of  law  is  a  statute,  which  permits, 
ordains,  or  prohibits  any  thing.'*  Ce  termCy  (statu t,) 
s^ applique  en  genSral  a  toutes  sortes  de  lois  et  de  regie- 
mens.  Chaque  disposition  (Pune  loi  est  un  statut,  qui 
permetf  ordomie^  ou  defend  quelque  chose.* 

^13*  Th?  ^JYiliaps  bazgj!!:'''ift"y^y  ^^^^ejj  the  dif- 

ferent  classes  of  statutes  or  laws.  The  definitions  of 
Merlin  are  sufficiently  clear  and  explicit  for  all  the 
purposes  of  the  present  work,  and  will  therefore  be 
here  cited.  The  distinctions  between  the  different 
classes  are  very  important  to  be  observed  in  consulting 
the  foreign  Jurists,  since  they  have  been  adopted  from 
a  very  early  period,  and  pervade  all  their  discus- 
sions. Personal  statutes  are « held  by  them  to  be  of 
general  obligation  and  force  every  where;  and  real 
statutes  to  have  no  extra-territorial  force  or  obligation.* 

i  Yoet.  De  Statut  §  4,  ch.  1,  p.  112 ;  Id.  $  1,  ch.  4,  p.  35 ;  Liverm. 
Dissert  II,  p.  21,  note  (b). 

9  Merlin,  Repertoire,  art.  Statut.  Saul  v.  His  Creditors,  17  Martin.  R. 
669,589. 

3  Rodemburg,  D^  Statut  Divers,  c.  3.  p.  7. 1  Frolond,  M^moiies  des 
BUtuts,  cb.  7,  $  1, 2. 
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**  Personal  statutes/*  says  Merlini  "  are  those,  which 
have  principally  for  their  object  the  person,  and 
treat  only  of  property  (biensy  incidentally  (accessoire- 
tnent) ;  such  are  those,  which  regard  birth,  legitima- 
cy, freedom,  the  right  of  instituting  suits,  majority  as 
to  age,  incapacity  to  contract,  to  make  a  will,  to  plead 
in  proper  person,  £lc.'  Real  statutes  are  those,  which 
have  principally  for  their  object  property  (biens),  and 
which  do  not  speak  of  persons,  except  in  relation  to 
property ;  such  are  those,  which  concern  the  disposi- 
tion, which  one  may  make  of  his  property,  either  alive, 
or  by  testament.'  Mixed  statutes,  are  those,  which 
concern  at  once  persons  and  property.  But  Merlin 
adds,  ^  that  in  this  sense  almost  all  statutes  are  mixed, 
there  being  scarcely  any  law  relative  to  persons,  which 
does  not  at  the  same  time  relate  to  things."^  He 
therefore  deems  the  last  classification  unnecessary,  and 
holds,  that  every  statute  ought  to  receive  its  denomina- 
tion according  to  its  principal  object.  As  that  is  real, 
or  personal,  so  ought  the  quality  of  the  statute  to  be 
determined.^  But  this  distribution  into  three  classes  is 
usually  adopted,  precisely  as  it  is  stated  by  Rodemburg ; 
—  .3ut  enim  statutum  simpliciter  disponit  de  persanis  ; 
out  solummodo  de  rebus  ;  aut  canjtmctim  de  utrisque.^ 


1  The  tenn  ^  biens,"  in  the  sense  of  the  civilians  and  continental 
jurists  comprehends  not  merely  goods  and  chattels,  as  in  the  common 
law,  but  real  estate.  But  the  distinction  between  movable  and  im- 
movable property  is  nevertheless  recognised  by  them,  and  gives  rise 
in  the  civil,  as  well  as  in  the  common  law,  to  many  important  distinc- 
tions as  to  rights  and  remedies. 

^  See  Pothier,  Coutum.  d'0rl6ans,  ch.  1,  §  1,  art  6. 

'  See  Pothier,  Coutum.  d^OrUans,  ch.  1,  §  2,  art  21. 

4  Merlin,  Repertoire,  Statut;  Id.  Autorization  Maritale,  §  10. 

filbid. 

*  Rodemburg,  De  Statut  Diversitate,  c.  2,  p.  4 ;  Le  Brun,  Traits  de 
la  Communaut6,  Liv«  2,  ch.  3^  §  20  to  46 ;  Bouhier,  Coutum.  de  Bourg.  ch. 
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§  14.  In  the  application  of  this  classification  to  par- 
ticular cases,  there  has  been  no  inconsiderable  diver- 
sity of  opinion  among  the  civilians.  What  particular 
statutes  are  to  be  deemed  personal,  and  what  real ; 
when  they  may  be  said  principally  to  regard  persons, 
and  when  principally  to  regard  things ;  these  have  been 
vexed  questions,  upon  which  much  subtilty  of  discus- 
sion, and  much  heat  of  controversy,  have  been  displayed. 
The  subject  is  in  itself  full  of  intrinsic  difficulties ;  but 
it  has  been  rendered  more  perplexed  by  metaphysical 
niceties,  and  over-curious  learning.^    Hertius  admits. 


21  to  ch.  37 ;  Voet  de  Statut  §  4,  cb.  2,  p.  116  to  124 ;  Livermore's  Dis- 
sert. §  65  to  162;  1  Froland,  M^m.  Qual.  des  Statute,  P.  1,  ch.  3, 
p.  25 ;  Id.  ch.  4,  p.  49,  ch.  5,  p.  81,  ch.  6,  p.  114 ;  Boullenois,  Traits  des 
Statuts,  vol.  1,  preface,  p.  22 ;  Pothier,  Coutum.  d'  Orleans,  ch.  1,  §  1,  art  6, 
7y  8.  —  Boullenois  distributes  all  statutes  into  three  classes :  <<  Ou  le  statut 
dispose  simplement  des  personnes ;  ou  il  dispose  simplement  des  choses ; 
ou  11  dispose  tout  k  la  fois  des  personnes  et  des  choses."  1  Boullenois, 
Trait6  des  Statuts  r^els  et  personnels.  Princ,  G6n,  pp.  4,  6;  and  tit  1, 
ch.  2,  obs.  2,  p.  25.  Mr.  Henry,  in  his  Dissertation  on  Personal,  Real, 
and  Mixed  Statutes,  has  adopted  the  like  distribution,  without  any 
acknowledgment  of  the  source,  (Boullenois,)  from  which  he  has  drawn 
all  his  materials.  See  Henry  on  Personal  and  Real  Statutes,  ch.  1,  §  2 
to  ch.  3  §  1,  p.  2  to  p.  93.  See  also  Livermore's  Dissert.  2,  §  65  to  16^ 
p.  62  to  106  ;  Id.  §  168,  p.  109.  The  Supreme  Court  of  Louisiana  have 
said,  that  foreign  jurists,  by  a  personal  statute,  mean  that,  which  follows, 
and  governs  the  party  subject  to  it,  wherever  he  goes ;  and  a  real  stat- 
ute is  that,  which  controls  things,  and  does  not  extend  beyond  the  limits 
of  the  country,  from  which  it  derives  its  authority.  Saul  v.  His  Creditors, 
(17  Martin's  R.  569,  590.)  Is  not  this  a  description  of  the  effect  of 
of  such  statutes,  rather  than  a  definition  of  their  nature  ?  See  Id.  593. 

^  See  1  Boullenois,  tit  1,  ch.  1,  observ.  2,  p.  16,  &c ;  Id.  ch.  2,  obs.  5, 
p.  114,  to  p.  122;  1  Froland,  M^m^.  ch.  2,  p.  15;  2  Kent's  Comm. 
Lect  39,  p.  453  to  457,  (2d  edit) ;  Saul  v.  His  Creditors,  17  Martin's 
R.  569  to  596  ;  Henry  on  Foreign  Law,  ch.  3.  p.  23,  &c.  — The  Su- 
preme Court  of  Louisiana  have  made  some  very  just  remarks  on 
this  subject  ^  We  are  led,"  say  the  Court,  ^*  into  an  examination 
of  the  doctrine  of  real  and  personal  statutes,  as  it  is  called  by  the  con- 
tinental writers  of  Europe ;  a  subject  the  most  intricate  and  perplexed 
of  any,  that  has  occupied  the  attention  of  lawyers  and  courts ;  one  on 
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that  tbe  Je  subtilties  have  so  perplexed  the  subject,  that 
it  is  difficult  to  venture  even  upon  an  explanation.  His 
language  is,  De  coUisu  legum  ancepSy  difficilis^  et  late 
diffusa  est  disputaliOj  quam  nescio,  an  quisquis  expli- 
care  totam  aggressus  faeriO  And  in  another  place, 
he  adds,  Junioribas  plerisque  placuit  distinctio  inter 
stattUa,  reoHa,  personalia^  et  mixta.  Verum  in  iis  de- 
finiendis  mirum  esty  quam  sudant  doctores}  Bartho* 
lus,  or  Bartolus,  has  furnished  a  memorable  example 
of  these  niceties.  If,  says  he,  a  statute  declares 
that,  <^  the  estate  of  the  intestate  shall  descend  to  the  el* 
dest  son,"   (bona  decedentis  devemanl  in  primogeni" 

which  scarcely  any  writers  are  found  entirely  to  agree,  and  on  which  it 
is  rare  to  find  one  consistent  with  himself  throughout  We  know  of 
no  matter  in  jurisprudence  so  unsettled,  or  none,  that  should  more  teach 
men  distrust  of  their  own  opinions,  and  charity  for  those  of  others." 
Saul  V.  His  Creditors.  (17  Martin's  R.  569,  588.)  Chancellor  D'Agues- 
seau  has  attempted  a  definition,  or  test,  of  real  and  personal  laws.  He 
says,  **  The  true  principle  in  this  matter  is,  to  examine,  if  the  statute 
has  property  directly  for  its  object,  or  its  destination  to  certain  persons, 
or  its  preservation  in  families,  so  that  it  is  not  the  interest  of  the  per- 
son, whose  rights  or  acts  are  examined,  but  the  interest  of  others,  to 
whom  it  is  intended  to  assure  the  property,  or  the  real  rights,  which  were 
the  cause  of  the  law.  Or  if,  on  the  contrary,  all  the  attention  of  the 
law  is  directed  towards  the  person,  to  provide  in  general  for  his  qual- 
ifications, or  his  general  absolute  capacity,  as  when  it  relates  to  the 
qaalities  of  major  or  minor,  of  father  or  son,  legitimate  or  illegitimate, 
ability  or  inability  to  contract,  by  reason  of  personal  causes.  In  the 
first  hypothesis,  the  statute  is  real ;  in  the  second,  it  is  personal."  Cited 
Id.  p.  594.    How  unsatisfactory  is  this  description,  when  applied  in 

practice. 

1 1  Hertii  Opera,  De  Collis.  Legum,  §  1,  p.  91  ;  Id.-  §  4,  p.  121, 122,  §  5. 

9  1  Hertii  Opera,  §  4,  n.  3,  p.  120.  See  also  1  Froland,  M^m.  Quality 
des  Statut,  ch.  3,  to  ch.  7 ;  Bouhier,  Coutum.  de  Bourg.  cb.  23,  §  58,  59. 
-^  Mr.  Livermore  has  given  a  concise  view  of  the  various  opinions  of 
foreign  jurists  on  this  subject,  which  will  well  reward  a  diligent  peru-^ 
sal.  Livermore's  Dissert  2,  §  65  to  162.  His  own  opinions,  which 
exhibit  great  acuteness,  will  also  be  found  in  the  same  work  from  §  163 
to  §  214.  The  subject  is  very  amply  discussed  in  Froland,  Boullenois, 
Bonhier,  Le  Brun,  and  Rodemburg. 
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turn,)  it  is  a  real  statute ;  if  it  says,  ^  the  eldest  son 
shall  succeed  to  the  estate,"  (primogenitus  succedat,) 
it  is  a  personal  statute.^  This  distinction  has  been 
justly  exploded,  by  other  civiUans,  as  the  mere  order 
and  construction  of  the  words  of  the  statute,  and  not 
its  objects,  would  otherwise  decide  its  character.' 

^  15.  Le  Brun  says,  that  in  order  to  ascertain,  wheth- 
er a  statute  is  personal  or  not,  it  is  necessary  to  exam- 
ine, whether  it  universally  governs  the  state  of  the  per- 
son, mdependent  of  property.  If  it  does  not  univer- 
sally govern  the  state  of  the  person,  but  only  particular 
acts  of  the  person,  it  is  not  personal.  Thus,  a  statute, 
which  prohibits  married  persons  from  making  dona- 
tions to  each  other,  is  purely  real,  because  it  regulates 
a  particular  act  only.  And  a  statute,  to  be  personal^ 
must  regulate  the  state  of  the  person  without  speaking 
of  property,  (biens.)  Thus,  a  statute,  which  excludes 
females  from  inheriting  fiefs,  in  favor  of  males ;  or, 
which  excludes  a  beneficiary  heir  from  the  succession, 
in  favor  of  the  simple  heir ;  or  which  excludes  a  daugh- 
ter, who  is  endowed,  from  the  succession,  is  real; 
for  all  these  statutes  speak  of  property.  For  the  same 
reason,  he  holds  the  Senatm-consultum  VeUetanuTn, 
by  which  a  married  woman  was  prohibited  fit)m  bind- 
ing herself  for  the  debt  of  another  person,*  (and  which 
was  borrowed  from  the  Roman  Law  into  the  custom- 
ary jurisprudence  of  some  of  the  French  provinces,) 
to  be  a  real  statute,  because  it  regulates  a  particular 


1  1  Boullenoifl,  tit  1,  ch.  1,  obs.  %  p.  17  ;  Livermore's  Dissert  9> 
$67,  68. 

s  Ibid.  p.  19;  Livermore's  Dissert  3,  §  67  to  §  77;  1  FrolaDd, 
M6m.  Statat  P.  1,  ch.  3,  §  3,  4  ;  17  Martin's  R.  569,  591 ;  Bouhier, 
Coutum.  de  Bourg.  ch.  53,  §  58  to  99. 

3  Dig.  lib.  16,  tit  1,L  1 ;  Id.  1. 16,  §  1. 
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act  of  the  person  only.  And  he  adds,  that  the  defini- 
nition  of  a  real  statute  results  from  that  of  a  personal 
statute.  In  one  word,  a  statute  is  real,  which  regulates 
a  particular  act  of  the  person,  or  which  speaks  of 
property.^  Other  jurists  of  distinguished  reputa- 
tion (among  whom  is  Boullenob,)  have  denied  this  to 
be  a  sound  distinction ;  and  have  especially  held  the 
SemUus-cansultum  VeUdanum  to  be  a  personal  statute.' 
§  16.  It  is  not  my  design  to  engage  in  the  controver- 
sy, as  to  what  constitutes  the  true  distinction  between 
personal  and  real  statutes,  or  to  examine  the  merits  of 
the  various  systems  propounded  by  foreign  jurists.  It 
would  carry  me  too  far  from  the  immediate  purpose  of 
these  commentaries,  even  if  I  felt  myself  possessed 
(which  I  certainly  do  not)  of  that  critical  skill  and  learn- 
ing, which  such  an  examination  would  require,  in  order 
to  treat  the  subject  with  suitable  dignity.    My  ob- 

^ftrt  is  rathftif   to  prftsent  the  leading  pr^^y^fiH  ^ip/>n 

some  of  the  more  important  topics,  and  to  use  the 
works  of  the  civilians,  to  illustratPi  rnnfi^'m^  ^r^ 
»and  the  3octrines  of  the  common  lai^^o  far  at 
least,  as  the  latter  have  assumed  a  setded  form. 
I]^in  Tefehing'to  the  authority  of  the  civilians,  "I 
should  speak  of  the  personality  of  laws,  (personaJite 
des  statutSy)  and  the  reality  of  laws,  (realiU  des  sta- 
tutSj)  let  it  not  be  attributed  to  a  spirit  of  innovation 
upon  the  received  usages  of  language ;  but  rather  to  a 
desire  to  familiarize  expressions,  which  in  this  peculiar 
sense  have  already  found  their  way  into  our  juridical 
discussions,  and  are  becoming  daily  more  and  more  im- 

^  Le  Bran,  Traits  de  la  Communaut6,  Liv.  2,  ch.  3,  §  5,  n.  20  to  n.  48. 
a  1  BouUenoiB,  p.  40,  43, 49,  78, 79, 83, 101, 103, 105, 106, 118 ;  Hen- 
ry on  Foreign  Law,  31, 50. 

Cmfi.  3 
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portant  to  be  understood  by  American  lawyers,  since 
they  are  incorporated  into  the  very  substance  of  the 
jurisprudence  of  some  of  the  States  in  the  Union.^ 
By  the  personality  of  laws  foreign  jurists  generally 
mean  all  laws,  which  concern  the  condition,  state,  and 
capacity  of  persons ;  by  the  reality  of  laws,  all  laws, 
which  concern  property  or  things ;  91118  ad  rem  spec- 
tanU^  Whenever  they  wish  to  express,  that  the  ope- 
ration of  a  law  is  universal,  they  compendiously  an- 
nounce, that  it  is  a  personal  statute ;  and  whenever, 
on  the  other  hand,  they  vnsh  to  express,  that  its  ope- 
ration is  confined  to  the  country  of  its  origin,  they  sim- 
ply declare  it  to  be  real 

■ 
— — >- ^ — —.— —  ■- 

1  See  note  to  2  Kent's  Comm.  Lect  99,  p.  456, 2d  edition. 

^  Mr.  Livermore,  in  his  Dissertations,  used  the  words,  ptnonaLiiy 
and  reality  ;  Mr.  Henry,  in  his  work,  the  words  personaUy  and  rtaUy ; 
I  have  preferred  the  former,  as  least  likely  to  lead  to  mistakes,  as 
<<  personalty  "  is  in  our  law  confined  to  persoxud  estate,  and  ^  realty  "  to 
real  estate. 
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CHAPTER  n. 

OEXERAL  MAXIMS  OF  INTERNATIONAL 
JURISPRUDENCE. 

^  17.  Before  entering  upon  any  examination  of 
the  various  heads,  which  a  treatise  upon  the  Conflict  of 
Laws  will  naturally  embrace,  it  seems  necessary  to  ad- 
vert to  a  few  general  maxims  or  axioms,  which  consti- 
tute the  basis,  upon  which  all  reasonings  on  the  subject 
must  necessarily  rest ;  and  without  the  express  or  tacit 
admission  of  which,  it  will  be  found  impossible  to  ar- 
rive at  any  principles  to  govern  the  conduct  of  nations, 
or  to  regulate  the  due  administration  of  justice. 

^  18. 1.  The  first  and  most  general  maxim  or  proposi- 
tion is  that,  which  has  been  already  adverted  to,  that 
every  nation  possesses  an  exclusive  sovereignty  and  ju- 
risdiction within  its  own  territory.  The  direct  conse- 
quence of  this  rule  is,  that  the  laws  of  every  state 
affect,  and  bind  directly  all  property,  whether  real  or 
personal,  within  its  territory ;  and  all  persons,  who  are 
resident  within  it,  whether  natural  bom  subjects,  or 
aliens ;  and  also  all  contracts  made,  and  acts  done 
within  it.^  A  state  may,  therefore,  regulate  the  man- 
ner and  circumstances,  imder  which  property,  whether 
real,  or  personal,  or  in  action,  within  it,  shall  be  held, 
transmitted,  bequeathed,  or  transferred,  or  enforced ; 
the  condition,  capacity,  and  state,  of  all  persons  within  it; 
the  validity  of  contracts,  and  other  acts,  done  within  it ; 

1  Henry  on  Foreign  Law,  P.  1,  ch.  1,  §  1,  p.  1 ;  Huberus,  Lib.  1 
tit  3,  §  2 ;  Hal]  v.  Campbell,  Cowper  R.  208 ;  Ruding  v.  Smith,  2 
Hagg.  Consist  R.  383. 
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the  resulting  rights  and  duties  growing  out  of  these 
contracts  and  acts ;  and  the  remedies,  and  modes  of 
administering  justice  in  all  cases  calling  for  the  interpo- 
sition of  its  tribunals  to  protect,  vindicate,  and  secure 
the  wholesome  agency  of  its  own  laws  within  its  own 
domams. 

§  19.  Accordingly,  Boullenois  has  ladd  down  the  fol- 
lowing among  his  general  principles,  (prvndpes  geni- 
raux.)  He  says,  (1.)  He,  or  those,  who  have  the  sove- 
reign authority,  have  the  sole  right  to  make  laws ;  and 
these  laws  ought  to  be  executed  in  all  places  within 
the  sovereignty,  where  they  are  known,  in  the  pre- 
scribed manner.  (2.)  The  sovereign  has  power  and 
authority  over  his  sul)jects,  and  the  goods,  which  they 
possess  within  his  dominions.  (3.)  The  sovereign  has 
also  authority  to  regulate  the  forms  and  solemnities  of 
contracts,  which  his  subjects  make  within  the  territo- 
ries under  his  dominions ;  and  to  prescribe  the  rules  for 
the  administration  of  justice.  (4.)  The  sovereign  has 
also  a  right  to  make  laws,  to  govern  foreigners  in  many 
cases ;  for  example,  in  relation  to  property,  which  they 
possess  within  the  reach  of  his  sovereignty ;  in  relation 
to  the  formalities  of  contracts,  which  they  make  within 
his  territories ;  and  in  relation  to  judiciary  proceedings, 
if  they  institute  suits  before  his  tribunals.  (5.)  The 
sovereign  may  in  like  manner  make  laws  for  foreigners, 
who  even  pass  through  his  territories ;  but  these  are 
commonly  merely  4aws  of  police,  made  for  th6  preser- 
vation of  order  within  his  dominions,  whether  they  are 
perpetual  or  temporary.^  The  same  doctrine  is  either 
tacidy,  or  expressly,  conceded  by  every  other  jurist, 
who  has  discussed  the  subject  at  large,  whether  he  has 
written  upon  municipal  law,  or  upon  public  law.* 

1  1  Boullenoifl,  Des  Statats,  p.  2,3, 4.  s  Vattel,  B.  %  ch.  7,  §  84,  85. 
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§  20.  IL  Another  maxim,  or  proposition,  is,  that  no 
state  or  nation  can,  by  its  laws,  dii*ecUy  affect,  or  bind 
property  out  of  its  own  territory,  or  persons  not  resi- 
dent therein,  whether  they  are  natural  bom  subjects, 
or  others.  This  is  a  natural  consequence  of  the  first 
proposition ;  for  it  would  be  wholly  incompatible  with 
the  equality  and  exclusiveness  of  the  sovereignty  of 
any  nation,  that  other  nations  should  be  at  liberty  to 
regulate  either  persons  or  things  within  its  territories. 
It  would  be  equivalent  to  a  declaration,  that  the  sover- 
eignty over  a  territory  was  never  exclusive  in  any  na- 
tion, but  only  concurrent  with  that  of  all  nations ;  that 
each  could  legislate  for  all,  and  none  for  itself;  and  that  all 
might  establish  rules,  which  none  were  bound  to  obey. 
The  absurd  results  of  such  a  state  of  things  need  not 
be  dwelt  upon.  Accordingly  Rodemburg  has  signifi- 
cantiy  said,  that  no  sovereign  has  a  right  to  give  the 
law  beyond  his  own  dominions ;  and  if  he  attempts  it, 
he  may  be  lawfuDy  refused  obedience ;  for  wherever 
the  foundation  of  laws  fails,  there  their  force  and  ju- 
risdiction fail  also.  Constat  igitur  extra  territorium 
legem  dicere  licere  nemni,  idque  si  fecerit  quiSy  impune 
ei  non  parerij  quippe  ubi  cesset  statutorum  fundamen- 
twoj  robuTj  et  jurisdictio}  P.  Voet  speaks  to  the  same 
effect :  JVt^Uum  staiutum  sive  in  rem,  sive  in  personam, 
si  de  raiione  juris  civilis  sermo  institimturj  sese  extendit 
ultra  staltientis  territorium.^  Boullenois,  (as  we  have 
seen,)  announces  the  same  rule :  De  droit  etroit,  toutes 
les  laix,  que  fait  un  spuverain,  n^ont  force  et  autorite 
que  dans  P  etendue  de  sa  dominaiion ;  and,  indeed,  it  is 
the  common  language  of  jurists.^    Mr.  Chief  Justice 

1  Rodemb.  de  Stat.  ch.  3,  §  1,  p.  7.  a  Voet  de  Stat  §  7,  ch.  2,  §  7,  p.  l24. 
9  1  Boullenois,  Des  Statot  Princip.  G^n.  6,  p.  4.  —  Id.  ch.  8,  Observ. 
10,  p.  152.  4  Id. 


22  CONFLICT   OF    LAWS.  [CH.  U. 

Parker  has  recognised  the  doctrine  in  the  fullest  manner. 
•*  That  the  laws/*  says  he,  "  of  any  state  cannot  by  any 
inherent  authority  be  entitled  to  respect  extra-territori- 
ally,  or  beyond  the  jurisdiction  of  the  state,  which  enacts 
them,  is  the  necessary  result  of  the  independence  of 
distinct  sovereignties/** 

^21.  Upon  this  rule  there  is  often  engrafted  an  ex- 
ception of  some  importance  to  be  rightly  understood*  It 
is,  that  although  the  laws  of  a  nation  have  no  direct^ 
binding  force,  or  effect,  except  upon  persons  within  its 
territories ;  yet  every  nation  has  a  right  to  bind  its  own 
subjects  by  its  own  laws  in  every  other  place,*  In  one 
sense,  this  exception  may  be  admitted  to  be  correct 
and  well  founded  in  the  practice  of  nations ;  in  another 
sense  it  is  incorrect,  or,  at  least,  it  requires  qualification. 
Every  nation  has  hitherto  assumed  it  as  clear,  that  it 
possesses  the  right  to  regulate  and  govern  its  own  na- 
tive bom  subjects  everywhere ;  and  consequently,  that 
its  laws  extend  to,  and  bind,  such  subjects  at  all  times^ 
and  in  all  places.  This  is  commonly  adducec^  as  a  con- 
sequence of  what  is  called^ational  allegiance,' that  is,  of 
allegiance  to  the  government  of  the  territory  of  a  man's 
birth.  Thus,  Mr.  Justice  Blackstone  says,  '^Natural  alle- 
giance is  such  as  is  due  from  all  men,  bom  within  the 
king's  dominions,  immediately  upon  their  birth."  ^Natu- 
ral allegiance  is,  therefore,  a  debt  of  gratitude,  which  can- 
not be  forfeited,  cancelled,  or  altered,  by  any  change  of 
time,  place,  or  circumstance.  An  Englishman,  who  re- 
moves to  France,  or  to  China,  owes  the  same  alle- 
giance to  the  king  of  England  there,  as  at  home,  and 
twenty  years  hence,  as  well  as  now."  *    And  he  pro- 

1  Blanchard  v.  Russell,  13  Mass.  R.  4 

9  Henry  on  Real  and  JPersonal  Statute  P.  1,  ch.  1,  p.  1. 

3  1  Black.  Comm.  369, 370 ;   Foster,  C.  L,  184. 
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ceeds  to  distingiiish  it  from  local  allegiance,  which  is 
such  as  is  due  from  an  alien,  or  stranger  bom,  for  so 
long  a  time  as  he  continues  within  the  dominions  of  a 
foreign  prince.  The  former  is  uniyersal  and  perpetu- 
al ;  the  latter  ceases  the  instant  the  stranger  transfers 
himself  to  another  country ;  ^  and  it  is,  therefore,  local 
and  temporary.  Vattel,  on  the  other  hand,  seems  to  ad- 
mit the  right  of  allegiance  not  to  be  perpetual  even  in 
natives ;  and  that  they  have  a  right  to  expatriate  them- 
sdves,  and,  under  some  circumstances,  to  dissolve  their 
connexion  with  the  parent  country.* 

^  22.  Without  entering  upon  this  subject,  (which 
properly  belongs  to  a  general  treatise  upon  public  law,) 
it  may  be  truly  said,  that  no  nation  is  bound  to  respect 
the  laws  of  another  nation,  made  in  regard  to  subjects^ 
who  are  non-residents.  The  obligatory  force  of  such 
laws  cannot  extend  beyond  its  own  territories.  And 
if  such  laws  are  incompatible  with  the  laws  of  the 
country,  where  they  reside,  or  interfere  vnth  the  du- 
ties, which  they  owe  to  the  country,  where  they  reside, 
they  will  be  disregarded  by  the  latter.  Whatever  may 
be  the  obligatory  forqe  of  such  laws  upon  such  persons, 
if  they  should  return  to  their  native  country,  they  can 
have  none  in  other  nations,  where  they  reside. 
They  may  give  rise  to  personal  relations  between  the 
sovereign  and  subjects,  to  be  enforced  in  his  own 
domains ;  but  they  do  not  rightMy  extend  to  oth- 
er nations.  Claudantur  terrUario.  Nor,  indeed,  is  there, 
strictly  speaking,  any  difference  in  this  respect,wheth- 
er  such  laws  concern  the  persons,  or  the  property 
of  native  subjects.  A  state  has  just  as  much  intrin- 
sic right,  and  no  more,  to  give  to  its  own  laws  an  extra- 

1  Black.  Comm.  369,  370 ;  Foster  C  L.  184. 
9  Vattel,  B.  1,  ch.  19,  $  220  to  228. 
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territorial  icrce^  as  to  the  property  of  its  subjects  situ- 
ated abroad,  as  it  has  in  relation  to  the  persons  of  its 
subjects  domiciled  abroad.  That  is,  as  sovereign  laws, 
they  have  no  obligation  or  power  over  either.  When, 
therefore,  we  speak  of  the  right  of  a  state  to  bind  its 
own  native  subjects  everywhere ;  we  speak  only  of 
its  own  claim  and  exercise  of  sovereignty  over  them, 
and  not  of  its  right  to  compel  or  require  obedience  to 
such  laws  on  the  part  of  other  nations.  On  the  con- 
trary every  nation  has  an  exclusive  right  to  regulate 
persons  and  things  within  its  own  territory  according 
to  its  own  sovereign  will  and  polity. 

^  23.  IIL  From  these  two  maxims  or  propositions, 
there  flows  a  third,  and  that  is,  that  whatever  force 
and  obligation  the  laws  of  one  country  have  in  another, 
depends  solely  upon  the  laws,  and  municipal  regula- 
tions of  the  latter,  that  is  to  say,  upon  its  own  proper 
jurisprudence  and  polity,  and  upon  its  own  express 
or  tacit  consent.^  A  state  may  prohibit  the  operation 
of  all  foreign  laws,  and  the  rights  growmg  out  of 
them,  within  its  own  territories.  It  may  prohibit  some 
foreign  laws,  and  admit  the  operation  of  othei's.  It 
may  recognise,  and  modify,  and  qualify  some  for- 
eign laws ;  it  may  enlarge,  or  give  universal  effect  to 
others.  It  may  interdict  the  administradon  of  some 
foreign  laws ;  it  may  favour  the  introduction  of  others. 
When  its  code  speaks  positively  on  the  subject,  it  must 
be  obeyed  by  all  persons,  who  are  within  the  reach  of 
its  sovereignty.  When  its  customary,  unwritten,  or 
common  law  speaks  direcdy  on  the  subject,  it  is 
equally  to  be  obeyed ;  for  it  has  an  equal  obligation  with 
its  positive  code.  When  both  are  silent,  then,  an3^^- 
J^nljs^  can  the  q^es£on  jproperlv  arise,  what  lawisto 

1  Huberus,  Lib.  1,  tit  3,  §  2. 
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-sovereign  jvilL  Is  the  rule  to  be  promulgated  by  a 
legislative  act  of  the  sovereign  power  ?  Or  is  it  to  be 
promulgated  by  courts  of  law,  according  to  the  analo- 
gies, which  are  furnished  in  the  municipal  jurispru- 
dence ?  This  question  does  not  admit  of  any  universal 
answer ;  or  rather,  it  will  be  answered  differently  in 
different  communities,  according  to  the  organization  of 
the  departments  of  each  particular  government. 

^  24.  Upon  the  continent  of  Europe  some  of  the 
principal  states  have  silently  suffered  their  courts  to  - 
draw  this  portion  of  their  jurisprudence  from  the  analo- 
gies furnished  by  the  civil  law,  or  by  their  own  customary 
or  positive  code.  France,  for  instance,  composed,  as  it 
formerly  was,  of  a  great  number  of  provinces,  govern- 
ed by  different  laws  and  customs,  was  early  obliged  to 
sanction  such  exertions  of  authority  by  its  courts,  in 
order  to  provide  for  the  constantly  occurring  claims  of 
its  subjects,  living  and  owning  property  in  different 
provinces,  in  a  conflict  of  the  different  provincial  laws. 
In  England  and  America  the  courts  of  justice  have^ 

'cised  the  same  Authority  iii  the  pinst  am-(^ 
pie,  manner ;  and  the  legisla'tures  have  in  no  instance 
itjs  believed )  m  either  r^ountry  ii^terfi^red  to  provide 
any  positive  regulations.  The  common  law  of  both 
countries  has  been  expanded  to  meet  the  exigencies 
of  the  times,  as  they  have  arisen ;  and  so  far  as  the 
practice  of  nations,  or  the  jus  gentium  privatum^  has 
been  supposed  to  furnish  any  general  principle,  it  has 
been  followed  out  with  a  wise  and  manly  liberality^^^^^^^ 

§  25.  The  real  difficulty  is  to  ascertain,  what  pnnci- 
ples  in  point  of  public  convenience  ought  to  regulate 
the  conduct  of  nations  on  this  subject  in  regard  to 
each  other;  and  in  what  manner  they  can  be  best 

Cmjl.  4 
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applied  to  the  infinite  variety  of  cases,  arising  from  the 
complicated   concerns  of  human   society   in  modem 
times.    No  nation  can  be  justly  required  to  yield  up 
its  own  fundamental  policy  and  institutions  in  favour  of 
those  of  another  nation.     Much  less  can  any  nation  be 
required  to  sacrifice   its  own   interests  in   favour  of 
another ;  or  to  enforce  doctrines,  which,  in  a  moral,  or 
political  view,  are  incompatible  with  its  own  safety  or 
happiness,  or  conscientious  regard  to  justice  and  duty. 
In   the   endless   diversities   of   human    jurisprudence 
many  laws  must  exist  in  one  country,  which  are  the 
result  of  local  or  accidental  circumstances,  and   are 
wholly  unfit  to  be  engrafted  upon  the  institutions  and 
habits   of  another.     Many  laws,  adapted  to  heathen 
nations,  would  be  totally  repugnant  to  the  feelings,  as 
well  as  to  the  justice,  of  those,  which  embrace  Chris- 
tianity.   A  heathen  nation  might  justify  polygamy,  or 
incest,  contracts   of  moral  turpitude,  or  exercises  of 
despotic  cruelty  over  persons,  which  would  be  repug- 
nant to  the  first  principles  of  Christian   duty.     The 
T  laws  of  one  nation   may  be  founded  upon  a  narrow 
/  selfishness,  exclusively  adapted  to  promote  the  person- 
f    al  or  proprietary  interests  of  its  own  subjects,  to  the 
injury  or  even  ruin  of  those  of  the  subjects  of  all  other 
countries.     A  nation  may  refuse  all  reciprocity  of  com- 
merce, rights,  and  remedies  to  others.     It  may  assume 
j     a  superiority  of  powers  and  prerogatives  for  the  very 
/     purpose  of  crushing  those  of  its  neighbours,  who  are 
(      less  fortunate  or  less  powerful.     In  these,  and  in  many 
I     other  cases,  which  may  easily  be  put,  without  any  ex- 
\    travagance  of  supposition,  there   would   be  extreme 
j    difficulty  in  saying,  that  other  nations  were  bound  to 
I  enforce  laws,  institutions,  or  customs,  so  subversive  of 
j  their  own  morals,  justice,  interest,  or  polity.     Who, 
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for  instance,  (not  to  multiply  cases),  who  would  con- 
tend, that  any  nation  in  Christendom  ought  to  carry 
into  effect  to  its  utmost  ^  range  the  paternal  power  of 
the  ancient  Romans  in  their  early  jurisprudence,  ex- 
tending to  the  life  and  death  of  their  children?^  Or 
that  terrible  power  (if  it  ever  really  existed)  under  the 
law  of  the  Twelve  Tables,  which  enabled  creditors  to 
cut  their  debtor's  body  into  pieces,  and  divide  it  among 
them?* 

§  26.  The  jurists  of  continental  Europe  have  with 
uncommon  skill  and  acuteness  endeavoured  to  collect 
principles,  which  ought  to  regulate  this  subject  among 
all  nations.  But  it  is  very  questionable,  whether  their 
success  has  been  at  all  proportionate  to  their  labour ; 
and  whether  their  principles,  if  universally  adopted, 
would  be  found  either  convenient  or  desirable  under  all 
circumstances.  Their  systems,  indeed,  have  had  main- 
ly in  view  the  juridical  polity  fit  for  the  different  prov- 
inces and  states  of  a  common  empire,  though  they  are 
by  no  means  limited  to  them.  It  is  easy  to  see,  that 
in  a  nation,  like  France,  before  the  revolution,  governed 
by  different  laws  in  its  various  provinces,  some  uniform 
rules  might  be  adopted,  which  would  not  be  equally 
fit  for  the  adoption  of  independent  nations  possessing 
no  such  common  interests,  or  such  common  basis  of 
jurisprudence.  The  leading  positions  maintained  by 
many  of  the  French  jurists  are,  that  the  laws  of  a  coun- 
try, which  concern  persons,  who  reside  within,  and  are 
subject  to  its  territorial  jurisdiction,  ought  to  be  deemed 


1  Laws  of  the  Twelve  Tables,  Table  4,  ch.  1, 1  Pothier,  Pandects,  and 
Id.  ^  1,  2,  (8vo  edit  Paris,  1818,  p.  386,  387) ;  1  Black.  Comm.  452 ;  Fer- 
gusson.  on  Marr-  and  Divorce,  411 ;  Grotius,  B.  2,  ch.  5,  §  7. 

«  Table  3,  ch.  4  ;  1  Pi.thier,  Pandects,  and  Id.  Comm.  §  2,  (8vo  edit. 
Paris,  1818,  p.  372, 380, 381) ;  2  Black.  Coram.  472,  473. 
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of  universal  obligation  in  all  other  countries ;  that  the 
laws,  which  concern  the  property  of  such  persons, 
ought  to  be  deemed  purely  local,  and  the  laws  of  a 
mixed  character,  concerning  such  persons  and  property, 
ought  to  be  deemed  local,  or  universal,  according  to 
their  predominant  character.  Thus,  BouUenois  lays 
down  these  rules  in  pointed  terms.  Les  Unx  pures 
personelles,  soit  personnelles  universellesj  salt  personelles 
particuliereSj  se  portent  partout ;  c^est  a  dire^  que 
Vhomme  est  partout  de  Petat^  soit  umverselj  soit  partial- 
lieTy  dont  sa  personne  est  affectee,  par  la  Un  de'  son 
domicil.  Les  loix  reeUes  n^ont  point  d^ extension  directe^ 
ni  indirecte  hors  la  jurisdiction  et  la  domination  du 
legislateur.  Le  sujet  et  le  materiel  dominant  direct  et 
immediat  du  statut  en  determine  la  nature  et  qualite ; 
c^est  cL  dire,  que  le  sujet  et  le  materiel  le  font  etre  reely 
ou  personnel^ 

^  27.  Independent  of  the  almost  insurmountable 
difficulties,  in  which  the  continental  jurists  admit  them- 
selves to  be  involved,  in  the  attempt  to  setde  the  true 
character  of  these  mixed  cases  of  international  juris- 
prudence, and  about  which  they  have  been  engaged 
in  endless  controversies  with  each  other,  there  are 
certain  exceptions  to  these  rules,  generally  admitted, 
which  shake  the  very  foundation,  on  which  they  rest, 
and  admonish  us,  that  it  is  far  easier  to  give  sim- 
plicity to  systems,  than  to  reconcile  them  with  the 
true  duties  and  interests  of  all  nations  in  all  cases. 
Take,  for  example,  two  neighbouring  states,  one 
of  which  admits,  and  the  other  of  which  prohibits,  the 
existence  of  slavery,  and  the  rights  of  property  grow- 
ing out  of  it ;  what  help  would  it  be  to  either,  in 

^  1  Boullenois,  Traits  des  Statuts,  Prin.  G^n.  18,  23, 27,  p.  6,  7. 
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ascertaining  its  own  duties  and  interests  in  regard  to 
the  other,  to  say,  that  their  laws,  so  far  as  they  re- 
gard the  persons  of  the  slaves,  were  of  universal  obli- 
gation; and,  so  far  as  they  regard  the  property  in 
slaves,  they  were  real,  and  of  no  obligation  beyond 
the  territory  of  the  lawgiver  ?  * 

^  28.  There  is  indeed  great  truth  in  the  remarks, 
which  have  been  judicially  promulgated  on  this  sub- 
ject by  a  learned  court  **When  so  many  men  of 
great  talents  and  learning  are  thus  found  to  fail  m 
fixing  certain  principles,  we  are  forced  to  conclude, 
that  they  have  failed,  not  from  want  of  ability,  but 
because  the  matter  was  not  susceptible  of  being  set- 
tled on  certain  principles.  They  have  attempted  to 
go  too  far,  to  define  and  fix  that,  which  cannot,  in  the 
nature  of  things,  be  defined  and  fixed.  They  seem 
to  have  forgotten,  that  they  wrote  on  a  question,  which 
touched  the  comity  of  nations,  and  that  that  comity  is, 
and  ever  must  be,  uncertain.  That  it  must  necessa- 
rily depend  on  a  variety  of  circumstances,  which  can- 
not be  reduced  to  any  certain  rule.  That  no  nation 
will  suffier  the  laws  of  another  to  interfere  with  her 
own  to  the  injury  of  her  citizens.  That,  whether  they 
do  or  not,  must  depend  on  the  condition  of  the  coun- 
try, in  which  the  foreign  law  is  sought  to  be  enforced ; 
the  particular  nature  of  her  legislation,  her  policy,  and 
the  character  of  her  institutions.  That  in  the  conflict 
of  laws,  it  must  often  be  a  matter  of  doubt,  which 
should  prevail ;  and  that  whenever  a  doubt  does  exist, 
the  court,  which  decides,  will  prefer  the  law  of  its  own 
fiountrv  to  that  of  tt|ft  stranger.*** 


•^  See  Somerset's  case,  and  Hargrave's  note  to  Co.  Lit  79,  6,  note  44. 
a^fiaiil  p.  His  Creditorsy  17  Martin.  R.  569,  595.  596. 
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^  29.  Huberus  has  laid  down  three  axioms,  which 
he  deems  sufficient  to  solve  all  the  intricacies  of  the 
subject.  The  first  is,  that  the  laws  of  every  empire 
have  force  only  within  the  limits  of  its  own  govern- 
ment, and  bind  all,  who  are  subjected  to  it,  but  not  be- 
yond those  limits.  The  second  is,  that  all  persons,  who 
are  found  within  the  limits  of  a  government,  whether 
theu*  residence  is  permanent  or  temporary,  are  to  be 
deemed  subjects  thereof.  The  third  is,  that  the  rulers 
of  every  empire  from  comity  admit,  that  the  laws  of 
every  people  in  force  within  its  own  limits,  ought  to 
have  the  same  force  every  where,  so  far  as  they  do  not 
prejudice  the  power  or  rights  of  other  governments, 
or  of  their  citizens.^  "From  this,"  he  adds,  "it  ap- 
pears, that  this  matter  is  to  be  determined,  not  simply 
by  the  civil  laws,  but  by  the  convenience  and  tacit  con- 
sent of  different  people ;  for  since  the  laws  of  one 
people  cannot  have  any  direct  force  among  another 
people,  so  nothing  could  be  more  inconvenient  in  the 
commerce  and  general  intercom*se  of  nations,  than  that 
what  is  valid  by  the  laws  of  one  place  should  become 
without  effect  by  the  diversity  of  laws  of  another ;  and 
that  this  is  the  true  reason  of  the  last  axiom,  of  which 
no  one  hitherto  seems  to  have  entertained  any  doubt.*'* 

§  30.  Hertius  seems  to  have  been  dissatisfied  with 
these  rules ;  and  especially  with  the  last ;  and  he  doubts 

1  Huberus,  Lib.  1,  tit  3,  de  Conflictu  Legum,  §  2,  p.  538. 

*  Ibid.  —  These  axioms  of  Huberus  are  so  oflen  cited,  that  it  may  be 
well  to  give  them  in  his  own  words.  "  (1)  Leges  cujusque  imperii  vim 
habent  intra  terminos  ejusdem  reipublicoe,  omnesque  ei  subjectos  obli- 
gant,  nee  ultra.  (2)  Pro  subjectis  imperio  habendi  sunt  omnes,  qui  intra 
terminos  ejusdem  reperiuntur,  sive  in  perpetuum,  sive  ad  tempos  ibi 
commorentur.  (3)  Rectores  imperiorum  id  comiter  agunt,  ut  jura  cujus- 
que populi  intra  terminos  ejus  exercita  teneant  ubique  suam  vim,  qua- 
tenus  nihil  potestati  aut  juri  alterius  imperantis  ejusque  civium  pneju- 
dicetur."    2  Huberus,  Lib.  1  tit  3 ;  De  Conflictu  Legum.  §  2. 
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exceedingly,  whether  this  comity  of  nations,  founded 
upon  the  notion  of  mutual  convenience  and  utility,  can 
furnish  any  sufficiently  solid  basis  of  a  system.  Ob 
redprocam  enim  utilitatem,  in  disciplinam  juris  gentium 
ainisse^  ut  civitas  cUterius  civitatis  leges  apud  se  valere 
paMatur,  adeoque  exemplum  hoc,  ut  evidentissimi  argu- 
menti  ad  probandurrty  quod  jus  gentium  revera  a  jure 
natune  distinctum  sit,  vult  observari.  Verum  enim  nos 
vcUde  dvintamuSj  num  res  fuec  ex  jure  gentium^  sine 
mutud  earum  indulgentid,  possit  definiri,  presertim  cum 
in  und  eddemque  civitate  coUisio  sapissime  fiat.  JVo- 
runt  etiam  periii  ex  solis  exemplis  jus  gentium  ad-- 
struere,  quam  sit  faUax ;  tum  si-  sold  populorum.  con- 
venientid  id  niti  dicamus,  q%UB  juris  erit  efficacia  7  He 
adds,  that  he  is  disposed  to  search  deeper  into  the 
matter ;  nobis  paullo  allium  libet  repetere ;  ^  and  he 
proceeds  to  enunciate  his  own  views  under  the  known 
dbtinctions  of  personal  and  real  statutes,  and  then  lays 
down  the  following  rules.  1.  "When  a  law  is  directed, 
or  has  regard,  to  the  person,  we  are  to  look  to  (be  gov- 
erned by)  the  laws  of  the  country,  to  which  he  is  per- 
sonally subject."  Quando  lex  in  personam  dirigitur, 
respiciendum  est  ad  leges  iUius  civitatis,  quie  personam 
habet  subjectam^  2.  "If  a  law  bears  directly  upon 
things,  it  is  local,  in  whatever  place  and  by  whomsoever 
the  act  is  done."  Si  lex  directo  rei  imponitur,  ea  locum 
habet,  ubicunqu£  etiam  locorum  et  a  quocvnque  actus 
celebratur.  3.  "  If  a  law  gives  the  form  (prescribes  the 
form)  to  the  act,  then  the  place  of  the  act,  and  not.  of 
the  domicil  of  the  party,  or  of  the  situation  of  the  thing, 
is  to  be  regarded."  Si  lex  actui  formam  dat,  inspici- 
endus  est  locus  actus,  non  domicilii,  non  rei  sitiB.^ 

>  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  art.  3  and  4,  p.  120. 
s  Id.  §  4,  art  8,  9, 10,  p.  123  to  126. 
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Now,  after  the  admission  of  Hertius  himself,  that  the 
usage  of  nations  must  furnish  a  very  fallacious  guide 
on  such  a  subject,  it  is  not  a  little  difficult  to  perceive, 
what  superior  authority  or  value  his  own  rules  have 
over  those  of  Huberus.  The  latter  has  at  least  this 
satisfactory  foundation  for  his  most  important  rule,  that 
he  is  mainly  guided  in  it  by  the  practice  of  nations ; 
and  he  thus  aimed,  as  Grotius  had  done  before  him,  to 
avail  himself  of  the  practice  of  nations,  as  a  solid  proof 
of  the  acknowledged  law  of  nations.* 

§  31.  Some  attempts  have  been  made,  but  without 
success,  to  undervalue  the  authority  of.  Huberus.  It 
is  certainly  true,  that  he  is  not  often  spoken  of,  except 
by  jurists  belonging  to  the  Dutch  School.  Boullenois, 
however,  has  quoted  his  third  and  last  axiom  with 
manifest  approbation.'  But  it  will  require  very  little 
aid  of  authority  to  countenance  his  merits,  if  his  max- 
ims are  well  founded ;  and  if  they  are  not,  no  approba- 
tion, founded  on  foreign  recognitions,  can  disguise  their 
defects.  It  is  not,  however,  a  slight  recommendation  of 
his  works,  that  hitherto  he  has  possessed  an  undisputed 
preference  on  this  subject  over  other  continental  jurists, 
as  well  in  England  as  in  America.  Indeed,  his  two  first 
maxims  will  in  the  present  day  scarcely  be  disputed 
by  any  one ;  and  the  last  seems  irresistibly  to  flow 
from  the  right  and  duty  of  every  nation  to  protect  its 
own  subjects  against  injuries  resulting  from  the  unjust 
and  prejudicial  infljiience  of  foreign  laws ;  and  to  refuse 
its  aid  to  carry  into  eflFect  any  foreign  laws,  which  are 
repugnant  to  its  own  interests  and  polity. 


1  The  Scottish  courts  seem  constantly  to  have  held  the  doctrine  of 
Huhenis  in  bis  third  axiom  to  be  entirely  correct  See  Fergusson, 
on  Marr.  and  Div.  395,  396,  410. 

s  1  fiouUenois,  Traite  des  SUtuts,  ch.  3,  Obser.  10,  p.  155. 
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§  32.  It  is  difficult  to  conceive,  upon  what  ground 
a  claim  can  be  rested,  to  give  to  any  municipal  laws  an 
extra-territorial  effect,  when  those  laws  are  prejudicial 
to  the  rights  of  other  nations,  or  their  subjects.  It 
would  at  once  annihilate  the  sovereignty  and  equality 
of  the  nations,  which  should  be  called  upon  to  recog- 
nise and  enforce  them ;  or  compel  them  to  desert  their 
own  proper  interest  and  duty  in  favour  of  strangers, 
who  were  regardless  of  both.  A  claim,  so  naked  of 
principle  and  authority  to  support  it,  is  wholly  inad- 
missible. 

^  33.  It  has  been  thought  by  some  jurists,  that  the 
term,  "comity,^'  is  not  sufficiently  expressive  of  the 
obligation  of  nations  to  give  effect  to  foreign  laws,  when 
they  are  not  prejudicial  to  their  own  rights  and  inter- 
ests. And  it  has  been  suggested,  that  the  doctrine 
rests  on  a  deeper  foundation ;  that  it  is  not  so  much  a 
matter  of  comity,  or  courtesy,  as  of  paramount  moral 
duty.^  Now,  assuming,  that  such  a  moral  duty  does 
exist,  it  is  clearly  one  of  imperfect  obligation,  like  that 
of  beneficence,  humanity,  and  charity.  Every  nation 
must  be  the  final  judge  for  itself,  not  only  of  the  nature 
and  extent  of  the  duty,  but  of  the  occasions,  on  which 
its  exercise  may  be  justly  demanded.  And,  certainly, 
there  can  be  no  pretence  to  say,  that  any  foreign  na- 
tion has  a  right  to  require  the  full  recognition  and 
execution  of  its  own  laws  in  other  territories,  when 
those  laws  are  deemed  oppressive  or  injurious  to  the 
rights  or  interests  of  the  inhabitants  of  the  latter,  or 
where  their  moral  character  is  questionable,  or  their 
provisions  impolitic*    Even  in  other  cases,  it  is  difficult 

to  perceive  a  clear  foundation  in  morals,  or  in  natural 

— " 

1  Livermore's  Oisaert  p.  US  to  dO. 

<  See  Saul «.  His  Creditors,  17  Martin  R.  569,  596  to  599. 
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law,  for  declaring,  that  any  nation  has  a  right  (all  others 
being  equal  in  sovereignty)  to  insist,  that  its  own  posi- 
tive laws  shall  be  of  superior  oblation  in  a  foreign 
realm  to  the  domestic  laws  of  the  latter,  of  an  equally 
positive  character.  What  intrinsic  right  has  one  nation 
to  declare,  that  no  contract  shall  be  binding,  which  is 
made  by  any  of  its  subjects  in  a  foreign  country,  unless 
they  are  twenty-five  years  of  age,  more  than  anoth- 
er nation,  where  the  contract  is  made,  to  declare, 
that  such  contract  shall  be  binding,  if  made  by  any 
persons  of  twenty -one  years  of  age  ?  One  should 
suppose,  that  if  there  be  any  thing  clearly  within  the 
scope  of  national  sovereignty,  it  is  the  right  to  fix,  what 
shall  be  the  rule  to  govern  contracts  made  within  its 
own  territories. 

^  34.  That  a  nation  ought  not  to  make  its  own  ju- 
risprudence an  instrument  of  injustice  to  other  nations, 
or  their  subjects,  may  be  admitted.  But  in  a  vast  va- 
riety of  cases,  which  may  be  put,  the  rejection  of 
the  laws  of  a  foreign  nation  may  work  less  injustice, 
than  the  enforcement  of  them  will  remedy.  And,  here 
again,  every  nation  must  judge  for  itself,  what  is  its 
true  duty  in  the  administration  of  justice.  It  is  not  to 
be  taken  for  granted,  that  the  rule  of  the  foreign  na- 
tion is  right,  and  that  its  own  is  wrong. 

§  35.  The  true  foundation,  on  which  the  administra- 
tion of  international  law  must  rest,  is,  that  the  rules, 
which  are  to  govern,  are  those,  which  arise  fi*om  mu- 
tual interest  and  utility,  fi*om  a  sense  of  the  inconven- 
iences, which  would  result  from  a  contrary  doctrine, 
and  from  a  sgrjt.  .of  moral  necessity  to  do  justice,  in 
prdgr  that  justice  may  be  doae.to.us  in  r^tum.^    This 

1  Livennore  DiMert  p.  28 ;  Bktnchard  «.  Ruasell,  13  Maas.  R.  4. 
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is  the  ground  upon  which  Rodemburg  puts  it  Q^id, 
igitUTf  (says  he)  rei  in  causd  estj  quod  personalia  statu- 
ta  territorium  egrediantur  7  Unicam  hoc  ipsa  rei 
natura  ac  necessitas  invexit,  ut  cum  de  statu  et  condi- 
tione  hominum  qu^aritur,  uni  sohimmodo  judidj  et  quidem 
domicUiij  universum  in  iUd  jus  sit  .attributum ;  cum 
enim  ab  una  certoque  loco  statum  hominis  legem  accipere 
necesse  est,  quod  absurdum,  earumque  rerum  naturoMter 
inter  se  pugna  forety  ut  in  quot  loca  quis  iter  'faciens, 
out  naviganSj  delatus  faerity  totidem  ille  statum  mnjUa-^ 
ret  out  conditionem ;  ut  una  eodemque  tenq>ore  hie  sui 
juriSj  iUic  alieni  Juturus  sit ;  uxor  simul  in  potestate 
tnri,  et  extra  eandem  sit ;  alio  loco  habeatur  quis  pro-- 
digusy  oMo  frugi}  President  Bouhier  expounds  the 
ground  with  still  more  distinctness.  Mais  avant  toutes 
choseSf  il  faut  se  souvenir j  qu^encare  que  le  regie  Stroite 
8oit  pour  la  restriction  des  coviumes  dans  -leurs  Hmtes^ 
Pextension  en  a  neanmoins  ete  admse  en  faveur  de 
PutUite  publiquCj  et  souvent  meme  par  une  espece  de 
nScessitSf  fyc*  Mnsiy  quoad  les  peuples  voisins  ont 
souffert  cette  extension^  ce  n'est  point,  quails  se  soient 
vus  sounds  a  un  statut  Stranger ;  c^est  seulement,  parce 
qu^Us  y  ont  trouvi  leur  interet  particulier.  On  peut 
done  dire,  que  cette  extension  est  sur  une  espece  de 
droit  des  genSy  et  de  bienseance,  en  virtu  duquel  les 
diffierens  peuples  sont  tadtement  demeurSs  d^accord,  de 
souffirir  cette  extension  de  coutume  a  covtumCj  toutes  les 
fois  que  PequitS  et  PutiHti  commune  le  demanderoient ; 
h  mains  que  cellcy  ou  Pextension  seroit  demandSey  ne 
conttnt  en  ce  cas  une  disposition  prdhibitive.* 

^  36.  But  of  the  nature,  and  extent,  and  utility  of 
this  recognition  of  foreign  laws,  respecting  the  state  and 

^  Rodemburg,  De  Stat  Divenit.  tit  1,  c.  9,  §  4,  p.  8. 
^  Bouhier,  Coat  de  Bourg.  ch.  23>  §  63, 6S,  p.  457. 
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condition  of  persons,  every  nation  must  judge  for 
itself,  and  certainly  is  not  bound  to  recognise  them, 
when  they  would  be  prejudicial  to  its  own  interests. 
The  very  terms,  in  which  the  doctrine  is  commonly 
enunciated,  carry  along  with  them  this  necessary  quali- 
fication and  limitation  of  it.   .Mutual  fitilitv  presupposes, 

t  the  mtereSt  of  all  n^tini^ff  ja  rnn|>^]|tft^,  s^n^  Qff^  l\^^t 

of  one  only.  Now,  this  demonstrates,  that  the  doctrine 
owes  its  origin  and  authority  to  the  voluntary  adoption 
and  consent  of  nations.  It  is,  therefore,  in  the  strictest 
sense  a  matter  of  the  comity  of  nations,  and  not  of 
absolute  paramount  obligation,  superseding  all  discre- 
tion on  the  subject.^ 

§  37.  Vattel  has  with  great  propriety  said,  "  that 
it  belongs  exclusively  to  each  nation  to  form  its  own 
judgment  of  what  its  conscience  prescribes  to  it; 
of  what  it  can,  or  cannot  do ;  of  what  is  proper,  or 
improper  for  it  to  do.  And  of  course  it  rests  solely  with 
it  to  examine  and  determine,  whether  it  can  perform 
any  ofBce  for  another  nation,  without  neglecting  the  duty, 
which  it  owes  to  itself.*'  *  Lord  Stowell  has  pointed 
out  the  same  principle  in  his  usual  felicitous  manner. 
^Speaking  with  reference  to  the  validity  of  a  Scotch 
marriage,  in  controversy  before  him,  h^  remarked ; 
^  Being  entertamed  in  an  English  court  it  (the  cause) 
must  be  adjudicated  according  to  the  principles  of 
English  law,  applicable  to  such  a  case.  But  the  only 
principle,  applicable  to  such  a  case,  by  <:he  law  of  En- 
gland is,  that  the  validity  of  the  marriage  rights  must 
Ibe  tried  by  reference  to  Uie  law  of  the  country,  where, 
if  they  exist  at  all,  they  had  their  origin.  Having  fur- 
nbhed  this  principle,  the  law  of  England  withdraws 

1  2  Kent's  Comm.  Lect  39,  p.  457,  458,  (2d  ediUon.) 
*  Vattel,  Prelim.  Diac.  p.  61, 62,  §  14, 16. 
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altogether,  and  leaves  the  legal  question  to  the  exclu- 
sive judgment  of  tlie  law  of  Scotland.*** 

^  38.  There  is,  then,  not  only  no  impropriety  in  the 
use  of  the  phrase  "  comity  of  nations,"  but  it  is  the 
most  appropriate  phrase  to  express  the  true  foundation 
and  extent  of  the  obligation  of  the  laws  of  one  nation 
within  the  territories  of  another.'  It  is  derived  alto- 
gether from  the  voluntary  consent  of  the  latter ;  and  is 
inadmissible,  when  it  is  contrary  to  its  known'  poli- 
cy, or  prejudicial  to  its  interests.  In  the  sUence 
of  any  positive  rule,  affirming,  or  denymg,  or  re- 
straining the  operation  of  foreign  laws,  courts  of 
justice  presume  the  tacit  adoption  of  them  by  their 
own  government,  unless  they  are  repugnant  to  its 
policy,  or  prejudicial  to  its  interests.  It  is  not  the 
comity  of  the  courts,  Jrnt  ^^fl  enmity  ijf  the  nation, 
whichj£L..administered,  and  ascertained  in  the  same 
way,  and  guided  by  the  same  reasonmg,  by  which  all 
Other  principles  of  the  municipal  law  are  ascertained 
and  guide^  The  doctrine  of  Huberus  would  seem, 
therefore,  to  stand  upon  just  principles ;  and  though, 
from  its  generality,  it  leaves  behind  many  grave  ques- 
tions as  to  its  application,  it  has  much  to  commend  it, 
in  point  of  truth,  as  well  as  of  simplicity.  It  has  ac- 
cordingly been  sanctioned  both  in  England  and  Ameri- 
ca by  a  judicial  approbation,  as  direct  and  universal,  as 
can  fairly  be  desired  for  the  purpose  of  giving  sanction 
to  it,  as  authority,  or  as  reasoning.' 


^  Dalryrople  v.  Dalrymple,  3  Hagg.  Consist  R.  59.  See  Scrimshire 
V.  ScTimshire,  Id.  407, 416. 

s  See  Robinson  v.  Bland,  3  Burr.  R.  1077,  1079 ;  Blanchard  v. 
Russell,  13  Mass.  R.  4 

3  Out  of  the  great  variety  of  authorities,  in  which  Uie  rules  of  Hu- 
bems  are  directly  or  indirectly  approved,  the  reader  is  referred  to  the 
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following. — Co.  Lit  79,  b,  Hargnve's  note  44;  Robinson  o.  Bland, 
2  Burr.  R.  1077,  1078;  Holman  v.  Johnson,  Cowper,  341;  2  Kent's 
Comm.  Lect  39,  p.  453  to  463,  (2d  edition);  Pearsall  v.  D wight, 
2  Mass.  R.  84,  90 ;  Desesbats  o.  Berquier,  1  Binn.  R.  336 ;  Holmes  o. 
Remsen,  4  John.  Ch.  R.  469 ;  Cowan's  note,  4  Cowen's  Rep.  510 ; 
Saul  V.  His  Creditors,  17  Martin.  R.  569,  596,  597,  598 ;  Greenwood  «. 
Curtis,  6  Mass.  R.  358. 
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CHAPTER  III. 


NATIONAL   DOMICIL. 


§  39.  Haying  disposed  of  these  preliminary  con- 
siderations, it  is  proposed,  i)^  the  further  progress  of 
these  Commentaries,  to  examine  the  operation  and 
effect  of  foreign  laws ;  first,  in  relation  to  persons,  their 
capacity,  state,  and  condition ;  secondly,  in  relation  to 
contracts ;  thirdly,  in  relation  to  property,  personal^ 
mixed,  and  real ;  fourthly,  in  relation  to  wills,  succes- 
sions, and  distributions ;  fifthly,  in  relation  to  persons 
acting  in  autre  droit,  such  as  guardians,  executors,  and 
administrators ;  sixthly,  in  relation  to  remedies  and 
judicial  sentences ;  seventhly,  in  relation  to  penal  laws 
and  offences;  and  eighthly,  in  relation  to  evidence 
and  proofs. 

§  40.  As,  however,  in  all  the  discussions  upon  this 
subject,  perpetual  reference  will  be  made  to  the  domi- 
cil  of  the  party,  it  may  be  proper  to  ascertain,  what 
is  the  true  meaning  of  the  term  ^^  domicil " ;  or  rather, 
what  constitutes  >  the  national  domicil  of  a  party,  ac- 
cording to  the  understanding  of  publicists  and  jurists. 

§  41.  By  the  term  "  domicil,*'  in  its  ordinary  accepta- 
tion, is  meant  the  place,  where  a  person  lives,  or  has 
his  home.  In  this  sense  the  place,  where  a  person  haa 
his  actual  residence,  inhabitancy,  or  commorancy,  is 
sometimes  called  his  domicil.  In  a  strict  and  legal 
sense,  that  is  properly  the  domicil  of  a  person,  where 
he  has  his  true,  fixed,  permanent  home,  and  principal 
establishment,  and  to  which,  whenever  he  is  absent,  he 
has  the  intention  of  returning,  (animus  revertendL)  ^ 

^  Dr.  Lieber's  Encyc.  Americ.  art  DomiciL 
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§  42.  In  the  Roman  law  it  is  said,  ^  there  is  no 
doubt,  that  every  person  has  his  domicil  in  that  place, 
which  he  makes  his  family  residence  and  principal 
place  of  his  business ;  from  which  he  does  not  depart, 
unless  some  business  requires ;  when  he  leaves  it,  he 
deems  himself  a  wanderer ;  and  when  he  returns  to  it, 
he  deems  himself  no  longer  abroad.*'  In  eodem  loco 
singtUos  habere  domicilium  nan  amMgitur^  vbi  quis 
larem  rerumque  ac  fortunarum  summam  constituit;  unde 
cursus  nan  sit  discessuniSj  si  nihil  avocet ;  unde  cum 
profectus  estj  peregrinari  videtur  ;  quod  si  rediit,  pere- 
grinari  jam  destitit^  "  And  again  the  place,  which  is 
the  principal  seat  of  the  fortunes  or  property,  which 
any  person  possesses,  is  deemed  his  domicil."  Dond" 
cilium  facit  potissimufn  sedes  fortunarum  suarum,  quas 
quis  in  aliquo  loco  habet  And  in  another  place  it  is 
said,  '4f  any  one  always  carries  on  his  business,  not 
in  a  colony,  but  in  a  municipality,  or  city,  where  he 
buys,  sells,  and  contracts ;  where  he  makes  use  of,  and 
attends  the  forum,  the  public  baths,  and  public  shows  ; 
where  he  celebrates  the  holidays,  and  enjoys  all  mu- 
nicipal privileges,  and  none  in  the  colony ;  he  is  deem- 
ed there  to  have  his  domicil,  rather  than  in  the 
place  (colony),  in  which  he  sojourns  for  purposes  of 
agriculture."  Si  quis  negotia  sua  non  in  colonid,  sed  in 
municipio  semper  agity  in  illo  vendity  emitj  contrahit^  eo 
in  faro  J  balneOy  spectaculis  utitur,  ibifestos  dies  celebrat ; 
omnibus  denique  municipii  commodiSy  nullis  cohniarum^ 
fruitur ;  ibi  magis  habere  domicUium^  quam  ubi  colendi 
causd  diversatur*  And  agsJn,  ^  He  is  deemed  an  inhabi- 

1  Cod.  Lib.  10,  tit.  39, 1.  7 ;  Pothier,  Pand.  Lib.  50,  tit.  1,  §  2,  n.  15, 

p.  aoa 

«  Dig.  Lib.  50,  tit.  1, 1. 27 ;  Pothier,  Pand.  Lib.  50,  tit  1,  §  2,  art  2,  n.  18 ; 
2  Domat,  Public  Law,  B.  1,  tit  16,  $  3,  art  4. 
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tant,  who  has  his  domicil,  in  any  place,  and  whom  the 
Greeks  call  ndgoixovj  that  is  to  say,  a  neighbour,  or 
person  inhabitmg  near  to  a  village.  For  those  are  not 
alone  to  be  deemed  inhabitants,  who  dwell  in  a  town ; 
but  those  also,  who  cultivate  grounds  near  its  lim- 
its, so  that  they  conduct  themselves,  as  if  their  place 
of  abode  were  there."  Incola  est  qui  aitquA  regione 
damcUiwn  suum  contuUty  quern  Gneci  ndgoixw  (id 
est,  juxta  habitantem)  appellant.  JDTec  tantum  hi,  qui 
in  appido  morantur,  incoke  sunt ;  sed  etiam,  qui  alicujus 
cppidifinibus  agrum  habent,  ut  in  eum  se,  quoM  in  o/i- 
quam  sedem,  redpiani}.  Some,  at  least,  of  these  are 
more  properly  descriptions,  than  definitions  of  domicil. 
§  43.  The  French  jurists  have  defined  it  to  be  the 
place,  where  a  person  has  his  principal  establishment 
Thus  Denizart  says,  ^  The  domicil  of  a  person  is  the 
place,  where  a  person  enjoys  his  rights,  and  establishes 
his  abode,  and  makes  the  seat  of  his  property."  Le 
domicile  est  le  lieu,  ou  une  persanne  jouissant  de  ses 
droits,  StabKt  sa  demeure  et  la  siege  de  sa  fortune.^ 
The  Encyclopedists  say,  "  that  it  is,  properly  speakmg, 
the  place,  where  one  has  fixed  the  centre  of  his  busi- 
ness." Cest,  d  proprement  pcxrler,  Pendrait  au  Pon  a 
plac6  le  centre  de  ses  affaires}  Pothier  says,  ^^  It  is 
the  place,  where  a  person  has  established  the  principal 
seat  of  his  residence  and  of  his  business."  Cest  le 
Ueu  au  une  personne  d  etabli  la  siege  principale  de  sa 
demeure  et  de  ses  affaires}  And  the  modem  French 
Code  declares,  that  the  domicil  of  every  Frenchman, 

1  Dig.  Lib.  50,  tit  16,  1.  239,  §  2 ;  Id.  L  303 ;  Pothier,  Pand.  lib.  50, 
tit  1,  §  2,  art  1,  n.  16. 
s  Denizart,  art  DomiciL 
3  Ehicyclop.  Modeme,  art  DomietL 
*  Pothier,  Coat  d'Orl^ana,  ch.  1,  §  1,  art  8. 

Canfl.  6 
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as  to  the  exercise  of  civil  rights,  is  the  place,  where  he 
has  his  principal  establishment,  (est  le  lieuy  ouil  a  son 
principal  etabiis8ement.y  Yattel  has  defined  domicil 
to  be  a  fixed  residence  in  any  place  with  an  intention 
of  always  staying  there.'  But  this  is  not  an  accurate 
statement.  It  would  be  more  correct  to  say,  that  that 
place  is  properly  the  domicil  of  a  person,  in  which  his 
habitation  is  fixed,  without  any  present  intention  of 
removmg  therefrom.' 

§  44.  Two  things,  then,  must  concur  to  constitute 
domicil ;  first,  residence ;  and  secondly,  mtention  of 
making  it  the  home  of  the  party.  There  must  be  the 
fact,  and  the  intent ;  for,  as  Pothier  has  truly  observed, 
a  person  cannot  establish  a  domicil  in  a  place,  except  it 
be  animo  et  facto.^  And  in  many  cases  actual  resi- 
dence is  not  indispensable  to  retain  a  domicil,  after  it  is 
once  acquired ;  but  it  is  retained,  animo  solo,  by  the 
mere  intention  not  to  change  it,  or  adopt  another.  If, 
therefore,  a  person  leave  his  home  for  temporary  pur- 
poses, but  with  an  intention  to  return  to  it,  this  change 
of  place  is  not  in  law  a  change  of  domicil.  Thus,  if  a 
person  go  on  a  voyage  to  sea,  or  to  a  foreign  country, 
for  health,  or  pleasure,  or  business  of  a  temporary  na- 
ture, with  an  intention  to  return,  such  transitory  resi- 
dence does  not  constitute  a  new  domicil,  or  amount 
to  an  abandonment  of  the  old  one ;  for  it  is  not  the 
mere  act  of  inhabitancy  in  a  place,  which  makes  it  the 
domicil,  but  the  fact  coupled  with  the  intention  of  re- 
maining there,  animo  manendu^ 

1  Cod.  Civ.  art  102.    See  also  Merlin,  Rupert  art.  Domicil. 
•  Vattel,  B.  1,  ch.  19,  §  72. 

8  Dr.  Lieber's  Encyc  Amer.  DomicQ ;  10  Mass.  R.  488. 
<  Pothier,  Coat  d'OrUana,  ch.  1,  §  1,  art.  9.    See  Scrimshire  «.  Scrim- 
■hire,  3  Hagg.  Ecc.  R.  405,  406. 
^  Pothier,  Coot  d'Orl^ns,  ch.  1,  §  1,  art  9 ;  Encyclop.  Amer.  art 
^;  Cochin,  (Euvrea,  Tom.  5,  p.  4, 5, 6. 
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§  45.  It  is  sometimes  a  matter  of  great  difficulty  to 
decide,  in  what  place  a  person  has  lus  domiciL    The 
residence  is  often  of  a  very  equivocal  nature ;  and  the 
intention  stUl  more  obscure.^    Both  are  sometimes  to 
be  gathered  from  slight  circumstances  of  inere  pre- 
sumption, and  conflicting  acts.    An  intention  of  perma- 
nent residence  may  often  be  engrafted  upon  an  inhabi- 
tancy for  a  special  or  fugitive  purpose.'     And,  on  the 
other  hand,  an  intention  to  change  the  domicil  may  be 
fully  announced,  and  yet  no  correspondent  change  of 
inhabitancy  be  actually  made.'    Domicilium  re  et  facto 
transferturj  non  nudd  cantestatione.*    The  Roman  law- 
yers were  themselves  greatly  puzzled  by  cases  upon  this 
subject  of  an  equivocal  nature ;  and  Ulpian,  and  Labeo, 
and  others,  held  different  opinions  respecting  them.^ 
Thus,  to  the  question,  where  a  person  had  his  domicil, 
who  did  his  business  equally  in  two  places,  Labeo  an- 
swered, that  he  had  no  domicil  in  either  place.    But 
other  jurists,  and  among  them  was  Ulpian,  were  of 
opinion,  that  a  man  might  in  such  a  case  have  two 
domicils,  one  in  each  place.     Celsus  seems  to  have 
thought,  that,  in  such  a  case,  which  place  was  the  domicil 
of  the  party  depended  upon  his  own  choice  and  inten- 
tion.   And  Julian  doubted,  whether,  if  he  had  no  fixed 
choice,  and  intention,  he  could  have  two  domicils.^ 

1  Potbier,  Cout  d'Orl^ans,  ch.  1,  art  20 ;  Merlin,  lUpertoire,  DomiciZ, 
$  2, 6 ;  BoQhier,  Cout  de  Bourg.  ph.  22,  §  196  to  206. 

>  The  Harmony,  3  Robinson  R.  322,  324;  Potbier,  Govt  d^OdUrm^ 
cb.  1,  art  15. 

'  See  Harvard  College  v.  Gore,  5  Pick.  R.  370. 
«  Dig.  Lib.  50,  tit  1, 1. 20. 

&  Dig.  Lib.  50,  Ut  1, 1.  5,  b.  27 ;  Potbier,  Pand.  Lib.  50,  tit  1,  §  2,  art 
1,  D.  16 ;  Id.  art  2. 

>  Dig.  Lib.  50,  tit  1, 1. 5, 27 ;  Potbier,  Pand.  Lib.  50,  tit  1,  §  2,  art  ^i 
n.  2 ;  Soroerville  v.  SomerviUe,  5  Veaey,  750, 786, 790 ;  SI  Domat,  PubUc 
Law,  B.  1,  tit  16,  §  3,  p.  462;  Id.  art  6. 
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^  46.  Without  speculating  upon  all  the  various  cases, 
which  may  be  started  upon  this  subject,  it  may  be 
useful  to  collect  together  some  of  the  more  important 
rules,  which  have  been  generally  adopted,  as  guides  in 
cases  of  most  familiar  occurrence.    First,  the  place  of 
birth  of  a  person  is  considered  as  his  .domicil,  if  it  is 
at  the  time  of  his  birth  the  domicil  of  his  parents. 
Patris  originem  unusquisque  aequitur.^    This  is  usu- 
ally denominated  the  domicil  of  nativity,  damiciUum 
originis.     But,  if  the   parents  are  then  on  a  visit, 
or  on  a  journey  (in  itinere),  the  home  of  the  parents 
(at  least  if  it  is  in  the  same  country)  will  be  deem- 
ed the  domicil  of  nativity.'     If  he  is  an  illegitimate 
child,  he  follows  the  domicil  of  his  mother.    Ejus^  qui 
justum  patrem   non    habety  prima  origo   a   matre? 
Secondly,  the  domicil  of  birth  of  minors  continues, 
until  they  have  obtained  a.  new  domiciL     Thirdly, 
minors  are  generally  deemed  incapable,  propria  mcarte^ 
of  changing  their  domicil  during  their  minority ;  and 
therefore  retain  the  domicil  of  their  parents ;  and  if  the 
parents  change  their  domicil,  that  of  the  infant  chil- 
dren follows  it ;  and  if  the  father  dies,  his  last  domicil 
is  that  of  the  infant  chUdren.^     Placet  etiam  JiUum' 
fandlias  domicUium  habere  poase^  non  utique  ibi,  ubi 
pater  habuity  sed  ubicunque  ipse  constituit.^    Fourthly, 

1  Cod.  Lib.  10,  tit  3],  1.  36 ;  2  Domat,  Public  Law,  B.  1,  tit  16,  §  3, 
art  10 ;  1  Boullenois,  Observ.  4.  p.  53.  See  Scrimshire  v.  Scrimshire,  3 
Hagg.  Eccl.  R.  405,  406  ;  Cochin,  CEavres,  Tom.  5,  p.  5,  6;  Id.  096. 

^  Dr.  Lieber'a  £ncyc.  Amer.  art.  Domicil ;  Pothier,  Gout  d'Ori^ans, 
ch.  1,  art  10, 12 ;  Somerville  «.  Somernlle,  5  Ve8ey,750, 787 ;  1  BooUe- 
noia,  Observ.  4,  p.  53. 

3  Dig.  Lib.  50,  tit  1, 1.  9.  ' 

4  Id. ;  Pothier,  Gout  d'Orl^ana,  ch.  1,  art  12, 16 ;  2  Domat,  PuMic 
Law,  B.  16,  tit  16,  §  3,  art  10 ;  Gtiier  «.  O'Daniel,  1  Bins.  R.  349, 35L 

^  Dig.  Lib.  50,  tit  1,1.3,  4. — Whether  a  goardiaii)  or  father  caa 
change  the  domicil  of  a  minor,  or  idiot,  or  inaane  person,  under  hit 
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a  married  woman  follows  the  domicil  of  her  husband. 
This  results  from  the  general  principle,  that  a  person, 
who  is  under  the  power  and  authority  of  another, 
possesses  no  right  to  choose  a  doroiciL^  Muliereff^ 
qaamdiu  nupta  est,  incolam  ejusdem  cimtatiS'  videriy  cu^ 
jus  maaitus  ejus  est*  Fifthly,  a  widow  retains  the 
domicil  of  her  deceased  husband,  until  she  obtains 
another.  Vidua  mulier  amissi  mariti  (UmucUiutn  reti- 
net.^  Sixthly,  prima  fade^  the  place,  where  a  person 
lives,  is  taken  to  be  his  domicil,  until  other  facts  estab- 
lish the  contrary.*  Seventhly,  every  person  of  full 
age,  having  a  right  to  change  his  domicU,  it  follows, 
that  if  he  removes  to  another  place,  with  an  intention 
to  make  it  his  permanent  residence  {ammo  manendi),  it 
becomes  instantaneously  his  place  of  domicil^  Eighth- 
ly, if  a  person  has  actually  removed  to  another  place, 
with  an  intendon  of  remaining  there  for  an  indefinite 
time,  and  as  a  place  of  present  domicil,  it  becomes  his 
place  of  domicil,  notwithstanding  he  may  entertain  a 

charge,  has  been  matter  of  doubt,  upon  which  different  opinions  have 
been  expressed  by  jurists.  In  the  affirmative  there  may  be  found 
among  others,  Bynkershoeck,  Boullenois,  Bretannier.  In  the  negative 
Pothier,  and  Mornac.  —  See  Pothier,  Coutumes  d*OrMans,  ch.  l,art  17. 
Bynker.  Qwest.  Privat  Juris,  Lib.  1,  ch.  16 ;  Merlin,  Repertoire,  Domi- 
cUy§Sj  art  2,  3 ;  Boullenois,  Quest  de  la  Contrariety  des  Lois,  Quest  2 
p.  40,  edit  1732.  See  also  Guier  o.  O'Daniel,  1  Binn.  R.  349,  note. 
Somerville  «.  Somerville,  5  Yes.  750,  787;  Potinger  «.  Wightman, 
3  Merivale  R.  67 ;  Cutts  «.  Haskins,  9  Mass.  R.  543 ;  Holyoke  v.  Has- 
kins,  5  Pick.  R.  20. 

1  Dr.  Lieber's  Encyc.  Amer.  DomieU ;  Pothier,  Cout  d'Orl^ans,  ch.  1, 
art  10 ;  2  Domat,  Public  Law,  B.  1,  tit  16,  §  3,  art  11, 13 ;  Merlin,  Re- 
pertoire, DomicUf  §  5. 

ft  Dig.Lib.  50,  tit  1,  L  38, §  3 ;  Id.  Lib.  5^  tit  1, 1. 65 ;  2  Domat,  PubUc 
Law,  B.  1,  tit  16,  §  3,  art  12. 

s  Dig.  Lib.  50,  Ut  1, 1.  22,  §  1. 

4  Bruce  «.  Bruce,  2  Bos.  and  Pull.  228,  note ;  Id.  230 ;  Bempde  «.  John- 
atone,  3  Yes.  196,  201 ;  Stanley  v.  Bemes,  3  Hagg.  Ecdes.  &.  374,  487. 

*  Pothier,  Ckiat  d^Qxieana,  ok.  1,  art  13. 


46  CONFUCT   OF   LAWS.  [CH.  lU. 

floating  intention  to  return  at  some  future  period^ 
Ninthly,  the  place,  where  a  married  man's  family  re- 
sides, is  generally  to  be  deemed  bis  domicil.'  But  it 
may  be  controlled  by  circumstances;  for  if  it  is  a 
place  of  temporary  establishment  for  his  famUy,  or  for 
transient  objects,  it  will  be  otherwise.*  Tenthly,  if  a 
married  man  has  his  family  fixed  in  one  place,  and  he 
does  his  business  in  another,  the  former  is  considered 
the  place  of  his  domiciL 

^  47.  Eleventhly,  if  a  married  man  has  two  places  of 
residence  at  different  times  of  the  year,  that  will  be  es- 
teemed his  domicil,  which  he  himself  selects,  or  de- 
scribes,  or  deems,  to  be  his  home,  or  which  appears  to 
be  the  centre  of  his  affairs,  or  where  he  votes,  or  exer- 
cises the  rights  and  duties  of  a  citizen.^  Twelfthly,  if  a 
man  is  unmarried,  that  is  generally  deemed  the 
place  of  his  domicil,  where  he  transacts  his  business, 
exercises  his  profession,  or  assumes  municipal  duties 
or  privileges.^  But  this  rule  is  of  course  subject  to 
some  qualifications  in  its  application.^  Thirteenthly, 
residence  in  a  place,  to  produce  a  change  of  domicil, 
must  be  voluntary.  If,  therefore,  it  be  by  constraint 
or  involuntarily,  as  by  banishment,  arrest,  or  im- 
prisonment, the  antecedent  domicil  of  the  party  re- 
mains.^    Fourteenthly,,  mere  intention  to  acquire  a 

% 

^   ■   *  I     ■■        ■  ■  M  I  ■  ■  ■       I  ■       ^— ^M^  I     —   M     ■■     I  .Ml       ,    ■  M  >         ■■      ■  ■     ■      .  ■    —    ■     ■  »   —    ■     ^ ■■  ,  IP 

1  Bruce  v.  Bruce,  2  Bos.  and  Pull.  228,  note;  Id.  230;  Stanley  «. 
Bernes,  3  Hag^.  Eccles.  R.  374. 

9  Pothier,  Cout  d'Orlians,  ch.  l,art.20;  Bempde  fy.  Johnstone,  3  Ves. 
198,201. 

3  Potbier,  Cout  d'Orl^ans,  ch.  l,art.  15. 

4  Pothier,  Cout.  d'OrMans,  ch.  1,  art.  20 ;  Somerville  v,  Somerville, 
5  Ves.  750,  788,  789,  790 ;  Harvard  CoUegre  v.  Gore,  5  Pick.  R.  370 ; 
Cochin,  (Euvres,  Tom.  3,  p.  702. 

s  Somerville  v,  Somerville,  5  Ves.  750,  788,  789.  6  id. 

7  2  Domat,  Public  Law,  B.  1,  tit  16,  §  3»  art  14 ;  Meriin,  R^pextmre, 
«ctZ,  $  4»  art  3 ;  Bempde  v.  Johnstone,  3  Ves.  198, 202. 
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new  domicil  without  the  fact  of  removal  avails  noth- 
ing; neither  does  the  fact  of  removal  without  the 
intention.  Fifteenthly,  presumptions  from  circum- 
stances will  not  prevail  against  positive  facts,  which 
fix,  or  determine  the  domiciL^  Sixteenthly,  a  dom- 
icil once  acquired  remains,  until  a  new  one  is  ac- 
quired.' It  is  sometimes  laid  down,  that  a  person  may 
be  without  any  domicil ;  as  if  he  quits  a  place  with 
an  intent  to  fix  in  another  place,  it  is  said,  that  while 
he  is  in  transitUy  he  has  no  domicil.  Julian,  in  the  Ro- 
man law,  has  so  affirmed.  Si  quis  domicilio  relicto 
navigeij  vel  iter  faciat,  qumrens  quo  se  conferat,  atque 
ubi  constituat;  hunc  pulo  sine  domicilio  esse.^  But 
the  more  correct  principle  would  seem  to  be,  that  the 
original  domicil  is  not  gone,  until  a  new  one  has  been 
actually  acquired,  facto  et  animo.^  Seventeenthly,  if  a 
man  has  acquired  a  new  domicil,  difierent  from  that  of 
his  birth,  and  he  removes  from  it  with  an  intention  to 
resume  his  native  domicU,  the  latter  is  re-acquired,  even 
while  he  is  on  his  way,  in  itinere^  for  it  reverts  fix>m 
the  moment  the  other  is  given  up.^ 

§  48.  The  foregoing  rules  principally  relate  to  chan- 
ges of  domicil  from  one  place  to  another  within  the 
same  country,  although  many  of  them  are  applicable 
to  residence  in  different  countries.     In  respect  to  the 

1  Dr.  Lieber,  Encyc.  Amer.  Domicil, 

s  Somerville  v.  Somerville,  5  Ves.  750,  787 ;  Merlin,  Repertoire,  Domi" 
ci2,  §  2 ;  Harvard  College  v.  Gore,  5  Mass.  R.  370 ;  Cochin,  GSuvres,  Tom. 
5,  p.  5, 6. 

3  Dig.  Lib.  50,  tit  1, 1.  27,  §  2 ;  2  Domat,  Public  Law,  B.  1,  tit  16, 
§  3,  art.  9. 

4  See  JennisoD  v.  Hapgood,  10  Pick.  R.  77;  Bruce  v.  Bruce,  2  Bos. 
and  Pull.  228 ;  Cochin,  (Euvres,  Tom.  5,  p.  5, 6. 

5  The  Indian  Chief,  3  Rob.  12;  La  Virginie,  5  Rob.  98.— On  the 
subject  of  Domicil  the  learned  reader  is  referred  to  Fergusson  on  Mar- 
riage and  Divorce,  Appendix,  p.  277  to  362 ;  and  Henry  on  Foreign 
Law,  Appendix  A.  p.  181,  &c. ;  Cochin,  CEuvres,  Tom.  5^  p.  4,  5, 6 ;  Ex 
parte  Wrigby,  8  Wend.  R.  134. 
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latter,  there  are  certain  principles,  which  hare  been 
generally  recognised  by  tribunals,  administering  public 
law,  as  of  unquestionable  authority.  First  —  Persons, 
who  are  bom  in  a  country,  are  generally  deemed  citi- 
zens and  subjects  of  that  country.  A  reasonable  qual- 
ification of  this  rule  would  seem  to  be,  that  it  should 
not  apply  to  the  children  of  parents,  who  were  in 
itinere  in  the  country,  or  abiding  there  for  temporary 
purposes,  as  for  health,  or  occasional  business.  It 
would  be  ditficult,  however,  to  assert,  that  in  the  pres- 
ent state  of  public  law  such  a  qualification  is  univer- 
sally  established.  Secondly  —  Foreigners,  who  reside 
in  a  country  for  permanent  or  indefinite  purposes, 
animo  manendij  are  treated  universally  as  mhabitants 
of  that  country.*  Thirdly  —  A  national  character,  ac- 
quired in  a  foreign  country  by  residence,  changes, 
when  the  party  has  left  the  country  animo  non  rever- 
tendi ;  and  if  he  be  in  itinere  to  his  native  country 
with  that  intent,  his  native  domicil  revives.  The  mo- 
ment a  foreign  domicil  is  abandoned,  the  native  domi- 
cil is  re-acquired.  But  a  mere  return  to  the  native 
country,  without  an  intent  to  abandon  the  foreign  domi- 
cil, does  not  work  any  change  of  domicil.  *  Fourthly 
—  Ambassadors  and  other  foreign  ministers  retain 
their  domicil  in  the  country,  which  they  represent,  and 
to  which  they  belong.  But  a  different  rule  generally 
applies  to  Consuls,  and  other  commercial  agents^  who 
are  presumed  to  remain  in  a  country  for  purposes  of 
trade,  and  therefore  acquire  a  domicil,  where   they 

1  Vattel,  Lib.  1,  ch.  19,  §  2ia 

^  The  Venas,  8  Cranch,  278,  261;  The  Frances,  8  Cranch,  335; 
The  Indian  Chief,  3  Rob.  12 ;  Bempde  v.  Johnstone,  3  Ves.  196,  202 ; 
The  Friendschafl,  3  Wheaton  R.  14 ;  Ommany  v.  Bingham,  cited  5 
Ves.  jr.  756^757,  765. 
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reside.^  Fifthly  —  Children  born  upon  the  sea  are 
deemed  to  belong,  and  have  their  domicil  in  the  coun- 
try, to  which  their  parents  belong.* 

§  49.  From  these  considerations  and  rules  the  gen- 
eral conclusion  may  be  deduced,  that  domicil  is  of 
three  sorts ;  domicil  by  birth,  domicil  by  choice,  and 
domicil  by  operation  of  law.  The  first  is  the  common 
case  of  the  place  of  birth,  domicilium  originis  ;  the 
second  is  that,  which  is  voluntarily  acquired  by  a 
party,  proprio  'karte.  The  last  is  consequential,  as 
that  of  the  wife  arising  from  marriage.' 

1  Vattel,  B.  1,  ch.  19,  §  217 ;  The  Indian  Chief,  3  Rob.  13,  27 ;  The 
Josephine,  4  Rob.  26. 
s  Vattel,  B.  1,  ch.  19,  §  216 ;  Dr.  Lieber's  Encyc.  Anier.  art  DomiciL 
8  Pothier,  Cout  d'Orl^ana,  ch.  1,  art  12L  —  Whoever  wishes  to 
make  more  extensive  researches  upon  this  subject  may  constat  Deni- 
zart's  Dictionary,  art  Domicil.  Encyclopedic  Moderoe,  torn.  10^  art 
Domieil.  Merlin,  Repertoire,  DomxcU ;  2  Domat  (hy  Strahan),  p.  484, 
Lib.  1,  tit  16,  $  3,  of  Public  Law ;  Dig.  Lib.  50,  tit  1,  per  tot ;  Cod. 
Lib.  10,  tit  30, 1.  2  to  1.  7 ;  Yoet  ad  Pandect  Lib.  5,  tit  1,  §  90  to  93 ; 
Bynkershoeck,  Quiest  Priv.  Juris.  Lib.  1,  ch.  ]  1,  and  the  authoritief  cited 
in  Dr.  Lieber's  Encyclopedia  Americana,  DomieU  ;  Henry  on  Foreign 
Law,  Appendix  A,  on  DorntcU^  p.  181,  &c.  to  p.  209. 

Cof^.  7 
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CHAPTER  IV. 


CAPACITY    OF    PERSONS. 


^  50.  We  now  come  to  the  consideration  of  the 
operation  and  effect  of  foreign  laws  in  relation  to  per- 
sons, their  capacity,  state,  and  condition. 

^51.  All  laws,  which  have  for  their  principal  object 
the  regulation  of  the  capacity,  state,  and  condition  of 
persons,  have  been  treated  by  foreign  jurists  generally 
as  personal  laws.  *  They  are  by  them  divided  into 
two  sorts  ;  those,  which  are  universal,  and  those,  which 
are  special.  The  former  regulate  universally  the 
capacity,  state,  and  condition  of  persons,  such  as  their 
minority,  majority,  emancipation,  and  power  of  adminis- 
tration of  their  own  affairs.  The  latter  create  an  ability 
or  a  disability  to  do  certain  acts,  leaving  the  party  in 
all  other  respects  with  his  general  capacity  or  inca- 
pacity.*   But,  whether  laws  purely  personal  belong  to 

1  See,  Saul  v.  His  Creditors,  17  Martin.  R.  569,  596. — BouUenois 
enumerates,  as  personal,  all  laws,  which  regard  majority  or  minority, 
emancipation,  interdiction  for  lunacy  or  prodigality,  subjection  of  mar- 
ried women  to  the  marital  power,  subjection  of  minors  to  the  power  of 
their  parents  and  guardians,  legitimacy  and  illegitimacy,  excommuni- 
cation, civil  death,  infamy,  nobility,  foreigners  and  strangers,  and  natu- 
ralization.* See,  also.  Merlin,  Rupert.  Statut  Pothier  enumerates 
among  personal  laws,  those  respecting  the  paternal  power,  the  guar- 
dianship of  minors,  and  their  emancipation,  the  age  required  to  make  a 
will,  and  the  marital  authority.  Pothier,  Gout.  d'Orl^ans,  Introd.  ch.  1, 
art  6.  See,  also,  Rodemburg,  De  Div.  Stat  tit  2,  ch.  5,  §  14.  Le  Brun 
enumerates  among  personal  statutes  those  respecting  majority,  legiti- 
macy, guardianship,  and  the  paternal  power.  Le  Brun,  Traits  de  la 
Communaut^.,  Liv.  2,  ch.  3,  §  5,  n.  25.  See,  also,  Bouhier,  Gout  de 
Bourg.  ch.  23,  §  64. ;  1  BouUenois,  ch.  2,  Observ.  5,  p.  74  to  1SS2. 

9  See  Henry  on  Foreign  Law,  2,  3 ;  1  Froland,  M^m.  ch.  5,  p.  81. 

*  1  BoalI«Boif ,  Obtenr.  4,  p.  46, 51 }  Id.  78 ;  Id.  800. 
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the  one  class  or  the  other,  they  are  for  the  most  part 
held  by  foreign  jurists  to  b^  of  absolute  obligation 
every  where,  when  they  have  once  attached  upon  the 
person  by  the  law  of  his  domicil  Boullenois  has 
stated  the  doctrine  among  his  general  principles.  Per- 
sonal laws  (says  he)  affect  the  person  with  a  quality, 
which  is  inherent  in  him,  and  his  person  is  the  same 
every  where.  Laws  purely  personal,  whether  univer- 
sal or  particular,  extend  themselves  every  where ;  that 
is  to  say,  a  man  is  every  where  deemed  in  the  same 
state,  whether  universal  or  particular,  by  which  he  is 
affected  by  the  law  of  his  domicil.  Ces  loix  personel- 
les  affectent  la  personne  (Vune  qualite,  qui  lui  est  inM-- 
rentCy  et  la  personne  est  telle  partoui*  And  again,  — 
Les  loix  pures  personelles,  soit  personnelles  universeU 
les  J  soit  personnelles  particulieres,  se  portent  par  tout ; 
c^est  a  dire  J  que  Vhomme  est  partout  de  PStat,  soit  uni- 
versel  soit  particulier,  dont  sa  personne  est  effectee 
par  la  loi  de  son  domicil.  ^  Habilis  vel  inhahilis  in  loco 
domicilii^  est  habilis  vel  inhahilis  in  omni  loco.  *  Ro- 
demburg  says.  Whenever  inquiry  is  made  as  to  the 
state  and  condition  of  a  person,  there  is  but  one 
judge,  that  of  his  domicil,  to  whom  the  right  appertains 
to  settle  the  matter.  Cum  de  statu  et  conditione  horn- 
inum  qtueritur^  uno  solummodo  judid,  et  quidem  domi- 
cilii^ universum  in  Hid  jus  sit  attributum.^  Hence 
(says  Hertius)  the  state  and  quality  of  a  person  are 
governed  by  the  law  of  the  place,  to  which  he  is  by 
his  domicil  subjected.  Whenever^  law  is  directed  to 
the  person,  we  are  to  refer  to  the  law  of  the  place,  to 


1  BouUenois,  Prin.  G^n.  10,  18,  p.  4,  6 ;  Observ.  4,  10, 12, 14,  46. 
s  Boalleoois,  Quest.  Mixt  Disc.  Pr61.  p.  20,  pr.  11. 
3  Rodemburg,  De  Div.  Stat  ch.  3,  §  4  to  10 ;    1  Boullenois,  145 ; 
Id.  Observ.  14,  p.  196. 
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which  he  is  personaDy  subject.  Hinc  status  et  quali- 
tas  personee  regitur  a  legibus  loci^  cui  ipsa  sese  per 
damicilium  subjecit.  Quando  lex  in  personam  dirigitur^ 
respiciendum  est  ad  leges  illius  cimtatis,  qute  person 
nam  hahet  subjectam}  Froland,  Bouhier,  Voet, 
Pothier,  and  others,  lay  down  a  similar  rule.  *  Merlin 
has  expressed  it  in  equally  comprehensive  terms.' 

^  52.  The  result  of  this  doctrine  is  admitted  to  be, 
that  a  person,  who  has  attained  the  age  of  majority  by 
the  law  of  his  native  domicil,  is  to  be  deemed  every 
where  to  be  of  age  ;  and  on  the  other  hand,  a  person, 
who  is  in  his  minority  by  the  law  of  his  native  domicil, 
is  to  be  deemed  every  where  in  the  same  condition.^ 
Thus,  for  example,  if  by  the  law  of  the  place  of  original 
domicil  a  person  cannot  make  a  will  of  his  property,  be- 
fore he  is  twenty-one  years  of  age,  he  cannot,  if  under 
that  age,  make  a  valid  will,  even  of  such  property  as  is 
situate  in  a  place,  where  the  law  allows  persons  of 
Ae  age  of  fourteen  years  to  make  a  will  of  the  like 
property.*     So,  if  by  the  law  of  the  original  domicil 

1  HertioB,  De  Coll.  Leg.  §  4,  p.  122,  §  5;  Id.  p.  133,  §  8 ;  Id.  p.  128, 
§12. 

«  I  Froland,  M^m.  ch.  7,  §  2,  p.  156 ;  Id.  Vol.  2,  ch.  33,  §  8,  9, 10, 
p.  1574 ;  Bouhier,  Coat  de  Bourg.  ch.  23,  §  92;  Id.  p.  461,  ch.  24,  §  II, 
p.  463;  Id.  ch.  22,  §  5  to  11,  p.  418 ;  Voet  De  t^tat  ch.  2,  §  4,  p.  123; 
Henry  on  Foreign  Law,  ch.  4,  p.  34 ;  Pothier,  Cout  d'Orlians,  ch.  1, 
art  7 ;  1  Hert  Opera,  De  Coll.  §  4,  p.  121,  §  5,  p.  123,  §  8. 

3  Merlin,  Rupert  Statu t ;  Id.  Majority,  §  5 ;  Id.  Autorisation  Mari- 
tole,  §  JO.  —  The  like  rule  is  maintained  by  Burgundus,  Stockmana, 
and  D'Argentr^  aa  to  personal  property  and  covenants.  See  Livennore, 
Diss.  p.  34, 35,  50.  See, 'Merlin,  Rupert  Majority,  §  5 ;  Id.  Autorisation 
Maritaie,  $  10. 

4  1  Boullenois,  p,  103,  &c. 

*  Pothier,  Cout  d'Orl^ans,  ch.  1,  art  7 ;  1  Boullenois,  Prin.  G^n.  19, 
p.  7;  Id.  Observ.  16,  p.  205;  1  Froland,  M^m.  ch.  7,  p.  156;  Bouhier, 
Coat  de  Bourg.  ch.  22.  §  5  to  11 ;  ch.  24,  §  7  to  13 ;  Merlin,  Rupert 
Majority,  §  5 ;   Id.  Autorisation  Maritaie,  §  10. 
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a  married  woman  cannot  dispose  of  her  property,  ex- 
cept with  the  consent  of  her  husband,  she  is  equally 
prohibited  from  disposing  of  her  property  situate  in 
another  place,  where  no  such  consent  is  requisite.* 
And  many  jurists  apply  this  doctrine  mdiscriminately 
to  moveable,  and  to  immoveable  property.  Thus, 
BouUenois  says,  "  if  a  man  has  immoveable  property 
situate  in  a  place,  where  the  age  of  majority  is  fixed  at 
twenty-five,  and  by  the  law  of  his  own  domicil  he  is 
of  age  at  twenty,  he  p^ay  at  twe^fy  srH^  or  alJpnafA 
such  immoveable  property.  On  the  other  hand,  if  by 
the  law  of  the  place,  where  the  immoveable  property 
is  situate,  he  is  of  age  at  twenty,  but  by  the  law  of  his 
domicil  not  until  twenty-five,  he  cannot  sell,  or  alienate 
such  property,  until  the  age  of  twenty-five."*  But 
other  jurists  distinguish  between  moveable  and  im- 
moveable property,  applying  the  law  of  situs  to  the 
latter,  and  the  law  of  the  domicil  to  the  former.'  This 
will  hereafter  come  more  fully  under  consideration. 

§  53.  But,  although  the'  doctrine  is  thus  generally 
stated,  foreign  jurists  are  compelled  to  make  many 
exceptions  in  its  application,  which  go  far  to  limit,  if 
not  to  impair,  its  force  and  eflSciency.*  Indeed,  the 
language  held  by  some  of  them  on  this  subject  has  not 
always  such  a  precision,  as  to  its  designed  extent  and 
operation,  as  to  free  the  mind  from  all  doubt  in  regard  to 
its  true  meaning.   Merlin  says,^  "  The  law  of  the  domicil 

1  Ibid.  Henry  on  Foreig^n  Law,  §  1,  p.  31. 

9  BouUenois,  Dissert  Mixtes,  Quest  1,  p.  19.  See,  also,  Merlin, 
Rupert  Majority,  §  4,  5. 

'  Voet,  Burgundus,  Stockmans,  and  Peckius,  cited  in  Merlin,  Rupert 
Majority,  §  5,  p.  189,  (edit  1827.) 

4  See,  Livermore,  Diss.  p.  62  to  106. 

&  Merlin,  Rupert  Statut ;  See,  also,  Id.  Majority,  $  5 ;  Id.  Aatoriui- 
tion  Maritale,  §  10. 
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governs  the  state  of  the  person,  and  his  personal 
capacity  and  incapacity.  It  also  governs  personal 
acdons,  moveables,  and  moveable  effects,  in  whatever 
place  they  may  in  fact  be  situated.  The  power  of  the 
law  of  the  domicil  extends  every  where,  to  every  thing 
within  its  province ;  so  that  he,  who  is  of  majority  by 
the  law  of  his  domicil,  is  of  that  age  every  where.  The 
law  of  the  place,  where  the  property  (biens)  is  situ- 
ate, regulates  the  quality  and  disposition  of  it.  When 
the  law  of  the  domicil,  and  that  of  the  situation  (situs), 
are  in  conflict  with  each  other,  if  the  question  is 
respecting  the  state  and  condition  of  the  person,  the 
law  of  the  domicil  ought  to  prevail ;  if  it  is  respecting 
the  disposition  of  property  (biens)y  the  law  of  the 
place,  where  they  are  situate,  is  to  be  followed." 
Now,  this  lang^uage  of  Merlin  is  sufficiently  broad  to 
cover  moveable  as  well  as  immoveable  property ;  and 
yet  it  is  very  clear,  that  the  disposition  of  moveable 
property,  and  the  capacity  to  dispose  of  it,  are  by  for- 
eign jurists  generally,  and  by  Merlin  himself,  held  to 
be  governed  by  the  law  of  the  domicil,  according  to  the 
maxim,  that  moveables  follow  the  person,  mobilia  se- 
quuntur personam}  What,  perhaps.  Merlin  intends  here 
to  assert,  may  be,  that,  where  a  person  is  incapable  by 
the  law  of  his  domicil,  he  cannot  dispose  of  his  property 
any  where,  the  incapacity  extending  even  to  places, 
where  he  is  not  domiciled,  and  where,  by  the  local  law, 
he  would  otherwise  have  capacity.  But  that,  where  he 
is  capable  by  the  law  of  his  domicil,  and  the  question 
does  not  respect  the  capacity  to  dispose  of  property, 

1  Pothier,  Cout.  d'Orleans,  ch.  1.  art.  7 ;  1  BouUenois,  Prin.  G6n.  16, 
p.  7 ;  Id.  Observ.  19,  p.  338,  &c. ;  Rodemburg.  ch.  3,  §  4,  9,  10,  p.  7  to  9 ; 
Id.  ch.  2,  p.  6 ;  Voet  de  Stat  §  4,  ch.  2,  p.  125,  §  8 ;  Pothier,  De  Ghoses, 
P.  2,  §  3 ;  Liiyermore's  Diasert  82. 
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but  the  extent,  to  which  it  may  be  exercised  by  per- 
sons, who  are  capable,  there  the  law  of  the  place, 
where  it  is  situate,  will  govern.  Yet  he  would  seem 
also  to  intimate,  that  there  is  some  distinction  be- 
tween personal  property  and  real  property,  (moveables 
and  immoveables)  as  to  the  effect  of  the  operation  of  the 
lex  domicilii. 

^  54.  In  another  place  Merlin  lays  down  the  rule, 
that  a  law  respecting  majority,  full  and  entire,  is 
personal,  and  extends  to  property  (biens)  situate  out 
of  the  territory.  Thus,  if  by  custom  a  person  is  of  age 
at  twenty,  and  he  has  the  faculti[^  of  disposing  of  his 
immoj^eable  propertv,  it  extends  to  that  in  a  forefgn 

C5?L!jMry>.  ^herfi  ?i  <?feflftlL,EttW-^Hata  He  admits, 
however,  that  the  Voets,  Burgundus,  Stockmans,  and 
Peckius,  while  they  admit  such  a  law  to  be  personal, 
insist,  that  it  does  not  extend  to  the  disposal  of  im- 
moveables.^ Merlin  in  another  place  says, "  If  the  law  of 
the  domicil  declares  a  person  incapable  to  sell,  alien, 
contract,  dr  to  bind  himself  in  any  manner  to  another, 
it  is  impossible,  that  his  immoveables,  in  whatever  coun- 
try they  may  be  situated,  can  be  aliened,  bound,  or 
hypothecated  by  him.  Who  has  ever  doubted,  that 
the  interdiction  pronounced  against  a  prodigal,  or  a 
madman,  by  the  judge  of  his  domicil,  was  an  obstacle 
to  the  alienation  of  his  property  ( biens X  which  is  situ- 
ate withm  the  reach  of  another  jurisdiction?  Who 
has  ever  doubted,  that  the  tutor  (guardian),  named  by 
the  judge  of  the  domicil,  has  the  right  to  administer  the 
property  (biens)^  which  is  within  the  territory  of 
another  judge  1  *  "   This  is  very  bold  and  uncomprom- 

1  See,  Merlii),  Rupert  Majority,  §  5 ;    Id.    Autorisation   Maritale, 
§10. 
9  Merlin,  Rupert.  AutoriBation  Maritale,  §  10,  art  2. 


66  CONFLICT   OP   LAWS.  [CH.  IV. 

bing  language ;  but  it  will  be  very  difficult  to  sustain 
it  without  many  qualifications.  In  the  progress  of 
our  inquiries,  it  will  be  found,  that  many  exceptions 
are  admitted  to  exist,  as  to  the  operation  of  personal 
laws,  and  that  the  practice  of  nations  by  no  means  jus- 
tifies  the  doctrine  in  the  extent,  to  which  it  is  ordinarily 
laid  down  by  foreign  jurists. 

^  55.  Hitherto  we  have  been  considering  cases, 
where  there  has  been  no  change  of  domicil ;  as  to 
which,  as  we  have  seen,  the  doctrine  of  foreign  jurists 
is,  that  the  law  of  the  original  domicil  is  to  prevail, 
where  there  is  a  conflict  of  personal  laws.  But  sup- 
pose, that  a  person  has  had  difierent  domicils,  a  domi- 
cil by  birth,  and  a  subsequent  domicil  by  choice,  when 
he  is  suo  jurCy  which  is  to  prevail  ?  Hertius  does  not 
hesitate  to  say,  that  the  law  of  the  new  domicil  is  to 
prevail.  Status  et  qualitas  regitur  a  legibus  lodj  (says 
he,)  cut  ipse  sese  damicUium  subjedt ;  atque  inde  etiam 
Jitj  ut  quis  major  hie,  eUibi,  muiato  scilicet  domicilioj 
indpit  fieri  minor.^  The  like  opinion  is  held  by 
Paul  Voet^  Froland  thmks  this  question  cannot 
be  answered  universally ;  but  he  puts  a  distinc- 
tion. "  If,"  says  he,  "  the  question  is  purely  as  to  the 
state  of  the  person,  abstracted  from  all  consideration 
of  property,  or  subject-matter  (matiere  reelleX  in  this 
case  the  law,  which  first  commenced  to  fix  his  condi- 
tion, (that  is,  the  law  of  the  domicil  of  his  birth,)  will 
preserve  its  force  and  authority,  and  follow  him,  where- 
ever  he  may  go.  Thus,  if  by  the  law  of  the  domicil  of 
origin  a  person  attains  his  majority  at  twenty  years, 

1  1  Hertii  Opera,  §  4,  p.  123,  §  8. 

s  Rodemborg,  De  Div.  Stat  p.  2,  ch.  1,  p.  57,  §  5,  6 ;  Merlin,  Rupert* 
Majority,  §  4 ;  Merlin,  Retroactifl  §  3,  art  9,  n.  3 ;  Voet  de  SUt  §  4, 
ch.  2,  p.  123. 
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and  he  goes  to  reside  in  another  place,  where  the  age 
of  majority  is  twenty-five  years,  he  is  held  to  be  of 
the  age  of  majority  every  where ;  and,  notwithstanding 
he  is  under  twenty-five  years,  he  may  in  his  new  dom- 
icil  sell,  alien,  hypothecate,  ^  and  contract,  as  he 
pleases/'  *  "  But,*'  he  adds,  "  when  the  question  is  as 
to  the  ability  or  disability  of  a  person,  who  has  chang- 
ed his  domicil,  to  do  a  certain  thing,  there  the  law  of  his 
original  domicil  falls,  and  gives  place  to  the  law  of  his 
new  domicil.  Thus,  if  a  married  woman,  by  the  law  of 
the  country  of  her  birth,  is  not  allowed  to  pass  property 
by  will  without  the  consent  of  her  husband,  and  she 
acquires  a  domicil  in  another  country,  where  such 
power  is  allowed,  she  may,  notwithstanding,  dispose 
of  her  property  in  the  latter  coimtry  by  will.*  This  is 
a  very  nice,  if  it  be  not  in  many  cases  an  evanescent, 
distinction ;  and  Froland  admits,  that  a  different  doc- 
trine is  held  by  many  jurists.  But  he  is  not  singular  in 
his  opinion.'  Bouhier  insists,  that  in  case  of  a  transfer 
of  the  domicil,  the  law  of  the  original  domicil  ought  in 
all  cases  to  regulate  the  personsd  capacity ;  and  he 
enlarges  on  the  subject  with  much  ability.^ 

^  56.  On  the  other  hand,  Burgundus  does  not  hesi- 
tate to  hold,  that  the  law  of  the  new  or  actual  domicil 
ought  to  prevail ;  si  mutaverit  domicilium,  navi  domi' 
cilii  candUionem  induere.^  Rodemburg  is  of  the  same 
opinion,  upon  the  ground,  that  the  state  and  condition 

1  FxDland,  M^m.  ch.  7,  §  13, 14,  p.  171 ;  See,  2  BoulleDoiA.  Obsery. 
32,  p.  7  to  1 1 ;  Bouhier,  Cout  de  Bourg.  ch.  22,  §  4  to  10. 

>  1  Froland,  M^m.  ch.  7,  §  15,  p.  172. 

3  See,  Rodemburg,  De  Div.  Stat  tit  2,  ch.  1, 2,  a,  4,  tit  3,  ch.  1, 2, 
3,4,tit.4,  ch.  1,  2,  3,  4;  2Bpu]lenoi8,  ch.  1,  Obs.  32,  p.  1  to 53; 
Merlin,  Rupert  Effet  Retroactif.  §  111,  p.  2,  art  5,  n.  3. 

^  Bouhier,  Cout  de  Bourg.  ch.  22,  §  4  to  10. 

ft  Cited  in  Merlin,  Rupert  Effet  Retroactif,  §  5. 

Canfl.  8 
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of  the  person  is  wholly  governed  by  the  law  of  the 
domicil ;  and  when  that  is  changed,  the  state  and  con- 
dition change  with  it ;  persona  enim  status  et  conditio 
cum  iota  regatur  a  legihus  lodj  cui  ilia  sese  per  dam- 
idlium  subdiderit,  utique  mutaio  domidlioj  mutari  et 
necesse  est  persontB  conditionem.^  And  he  applies  the 
rule  indiscrimmately  to  the  case  of  minors  and  married 
women.* 

^  57.  BouUenois  (whose  opinions  will  be  stated 
more  fully  hereafter)  admits  the  general  principle  to  be, 
as  Rodemburg  states  it,  and  asserts,  that  the  whole 
world  acknowledges,  that  the  state  of  the  person  de- 
pends on  his  actual  domicil.  But  then  he  makes  a  dis- 
tinction between  the  state  and  condition  qf  persons, 
which  give  rights,  founded  in  public  reasons,  admitted 
by  all  nations,  and  which  have  a  cause  absolutely  un- 
connected with  domicil,  so  that  the  moment  a  man  is 
affected  with  this  state  and  condition,  the  domicil  has 
no  influence  upon  them,  but  public  reasons  superior  to 
those  of  domicil,  to  which  all  nations  pay  respect ;  and 
other  subordinate  states  and  conditions,  which  are 
founded  in  truth  in  public  rights,  but  only  for  one 
nation,  or  some  provinces  of  a  nation.  Among  the 
former  he  enumerates  interdiction,  or  prohibition,  to  do 
acts,  by  reason  of  insanity,  prodigality,  emancipation 
by  royal  authority,  legitimacy  of  birth,  nobility,  infancy, 
&c. ;  and  these,  he  contends,  are  never  altered  by  any 
change  of  domicil ;  but  are  for  ever  fixed.  Among  the 
latter  he  enumerates,  community  of  property  between 
husband  and  wife ;  the  state  of  the  husband,  as  to  the 
marital  power ;  the  state  of  the  father  as  to  the  pater- 

; 

1  Rodemburg,  De  Div.  Stat  tit  2,  P.  2,  ch.  1,  n.  3 ;  2  BouUenois,  p.  % 
5,7. 
'  Id.  n.  5,  n.  6. 
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nal  power,  &c. ;  and  these,  he  contends,  are  sometimes 
affected  by  a  change  of  domicU,  and  sometimes  not. 
He  holds,  that  the  capacity  of  married  women  is  gov- 
erned by  the  law  of  the  new  domicil ;  but  that  of 
minors  by  the  law  of  their'  domicil  of  birth.^  He  also 
holds,  that  the  paternal  power  is  regulated  by  the  dom- 
icil of  birth.  But,  here,  again,  he  distinguishes  between 
moveable  and  immoveable  property ;  holding,  that  the 
law  of  the  domicil  of  birth  governs  as  to  the  former, 
and  the  law  of  the  situation  (situs)  as  to  the  latter.* 
^  68.  Merlin,  after  citing  the  opinions  of  other  jurists, 
formerly  came  to  the  conclusion,  that  the  law  of  the 
pl^e  of  birth,  and  not  that  of  the  new  domicil,  ought  to 
govern  equally  in  all  these  cases,  of  minority,  of  paternal 
power,  and  of  marital  power  after  marriage ;  and  he 
expressed  surprise,  and  not  without  reason,  that  Boul- 
lenois  should  have  attempted  to  distinguish  between 
them.'  It  is  not  for  us  to  mterfere  in  such  grave  con- 
troversies; non  nostrum  inter  vos  iantas  componere 
lites.  Tet  Merlin  himself,  after  having  stated  this  doc- 
trine to  be  best  founded  m  principle,  though  involving 
some  inconveniences,  still  insisted,  that  upon  such  a 
removal  the  capacity  of  a  person  to  dispose  of  his 
moveable  property  by  a  testament  is  to  be  governed 
by  the  law  of  the  new  domicU,  because  the  state  of  a 
person,  has  no  influence,  as  to  the  distribution  of  his 
moveable  property  after  his  death ;  and  the  capacity  to 
make  a  will,  resulting  from  age,  has  nothing  in  com- 
mon with  what  is  properly  called  the  state  of  the  per- 

1  3  Boollenois,  9, 10, 11, 12,  13,  19,  20, 31  to  53;  Id.  Dissert  Mix- 
tea,  Quest  2,  p.  40  to  62 ;  Id.  Quest.  20,  p.  406  to  447. 

9  Boullenois,  32, 33  to  53 ;  Id.  Dissert  Mixtes,  Quest  20,  p.  406 
to447. 

'  Merlin,  Rupert  Aatorisatioii  Maritale,  $  10,  art  4. 
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son ;  which  is  so  true  that  his  state  is  governed  by  the 
doxnicU,  and  the  situation  decides  solely  concerning  the 
age,  at  which  a  person  may  dispose  of  moyeable  prop- 
erty upon  his  death.^ 

§  59.  It  seems,  however,  that  Merlin  has  since^ 
upon  farther  reflection,  come  to  a  different  conclusicm ; 
and  he  may  be  now  numbered  among  those^  who 
support  the  doctrine,  that  the  law  of  the  new  domicfl 
ought  to  govern  in  such  cases.  Be  this  as  it  may, 
Pothier^  holds  the  doctrine  in  the  most  unqualified 
terms,  that  the  law  of  the  new  or  actual  domicil  ought 
in  all  cases  to  govern,  and  that  the  change  of  domicii 
discharges  the  party  bom  the  law  of  his  form^  domi- 
cil, and  subjects  him  to  that  of  his  new  domicil  What- 
ever doubts  may  be  suggested  of  the  correctness  of 
his  opinion  in  a  juridical  sense,  it  must  be  admitted  to 
possess  the  strong  recommendation  of  general  con- 
venience and  certainty  of  application.     • 

§  60.  Huberus,  instead  of  relymg  upon  the  mere 
quality  of  laws,  as  personal,  or  real,  lays  down  the  fol- 
lowmg  doctrine.  Personal  qualities  (qttalitaies  per- 
sonales),  impressed  by  the  laws  of  any  place  upon  a 
person,  accompany  him,  wherever  he  goest  ^^^  this 
effect,  that  in  every  place  he  enjoys,  and  is  subject  to 
the  same  law,  which  other  persons  there  enjoy,. or  are 
subject  to.  Therefore,  he  adds,  those,  who  with  us 
are  under  tutelage  or  guardia[nship,  as  minors,  prodi- 
gals, and  married  women,  are  every  where  deemed  to 
be  persons  subject  to  such  guardianship ;  and  possess, 
and  enjoy  the  rights,  which  the  law  of  the  place 
attributes  to  persons  under  guardianship.    Hence,  he, 

1  Meriin,  Rupert  Majority,  §  4 ;   Id.  Efibt  Retroactif,  §  3,  S,  art  5» 
n.  3;    Id.  Autorisaiion  Maritale,  §  10,  art  4,  edit  1827,  at  Brussels. 
9  Pothier,  Cout  d^Orl^ans,  ch.  1,  art  1,  §  12. 
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who  in  Friezeland  hais  obtained  the  immunity  of  his 
age  (veniam  tstatis)^  contracting  in  Holland,  is  not 
deemed  restored  to  full  capacity  (non  restituitur  in 
integrum).  He,  who  is  declared  a  prodigal  here,  can- 
not enter  into  a  valid  contract  in  another  place. 
Again,  in  some  provinces,  those,  who  are  twenty-one 
years  of  age,  are  deemed  of  majority,  and  may  alienate 
thdr  immoveable  property,  and  exercise  less  important 
rights  in  those  places,  where  no  one  is  deemed  of 
majority,  until  he  has  attained  twenty-five  years ; 
because  all  other  governments  give  effect  by  comity  to 
the  laws  and  adjudications  of  other  cities  m  regard  to 
their  subjects,  so,  always,  that  there  be  no  prejudice  to 
their  own  subjects,  or  their  own  law.^ 

^  61.  He  goes  on  to  remark.  ^  There  are  persons, 
who  thus  interpret  the  effect  of  laws  respecting  the 
quality  of  persons,  that  he,  who  in  a  certain  place  is  a 
major,  or  minor,  in  puberty,  or  beyond  it,  a  son  subject 
to  paternal  power,  or  a  father  of  a  family  under  or  out 
of  guardianship,  every  where  enjoys,  and  is  subject  to 
the  same  law,  which  he  enjoys,  and  to  which  he  is 
subject,  in  that  place,  where  he  first  becomes,  or  is 
reputed  such.  So  that  whatever  he  could,  or  could  not 
do  in  his  own  coun^,  the  same  is  allowed,  and  pro- 
hibited to  him  to  do.  This  seems  to  me  unreasonable, 
and  would  occasion  too  great  a  confusion  of  laws,  and 
a  burthen  upon  neighbouring  nations,  arising  firom  the 
laws  of  others.  Thus,  if  an  unemancipated  son  (JUius- 
familidsX  who  cannot  in  Friezeland  make  a  will,  goes 
into  Holland,  and  there  makes  a  will ;  and  it  is  asked, 
whether  it  has  any  validity  1  |  suppose  it  has,  &c. ; 
because  the  laws  bind  all  those,  who  are  m  any  ter- 

1  Haberufl,  lib.  1,  tit  3,  §  13. 
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ritory ;  neither  is  it  proper  (civile^  that  Hollanders, 
in  respect  to  business  done  among  themselves,  should, 
neglecting  their  own  laws,  be  governed  by  foreign  laws. 
But  it  is  true,  that  this  will  would  not  have  effect  in 
Friezeland,  &c. ;  because  otherwise  nothing  would  be 
more  easy  than  for  our  citizens  to  elude  our  laws,  as 
they  are  evaded  every  day.  But  such  a  will  would  be 
of  validity  elsewhere,  even  where  an  unemanci- 
pated  son  could  not  make  a  will ;  for  there  the  reason 
of  evading  the  laws  of  a  country  by  its  own  citizens 
ceases ;  for  m  such  a  case  the  fact  would  not  be  com- 
mitted.'*  ^ 

^  62.  This  doctrine  of  Huberus  cannot  in  its  full 
extent  be  maintained;  and  especially  in  relation  to 
immoveable  property  it  is  universally  repudiated 
by  the  common  law,  and  in  many  cases  by  foreign 
jurists.'  Lord  Stowell  has  expressly  said,  that  he 
does  not  mean  to  say,  that  Huberus  is  correct  in  lay- 
ing down,  as  universally  true,  that  being  of  age  in  one 
country  a  man  is  of  age  in  any  other  country,  be  their 
law  of  majority  what  it  may.' 

^  63.  Without  venturing  further  into  the  particu- 
lar opinions  maintained  by  foreign  jurists  on  this  sub- 
ject, (a  task,  which  would  be  almost  endless,)  it  may 
perhaps  be  useful  to  place  before  the  reader  some  of 
those  doctrines,  which  appear  best  established,  or  at 
least,  which  have  the  sanction  of  such  authority,  as 
gives  them  a  superior  weight  and  recommendation,  in 
the  contmental  jurisprudence. 


1  Huberus,  Lib.  1,  tit  3,  §  13. 

9  See  the  Authors  cited  by  Merlin,  Rupert  Majority  §  5. 

9  Ruding  V.  Smith,  2  Hagg.  £cc.  Rep.  391^  392. 
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§  64.  In  the  first  place,  the  acts  of  a  person,  done  in 
the  place  of  bis  domicil,  are  to  be  judged  of  by  the 
laws  of  that  place,  and  will  not  be  permitted  to  have  any 
other  legal  eflfect  elsewhere,  than  they  hare  in  that  place*^ 
There  are  exceptions  to  this  rule ;  but  they  result  from 
soncie  direct  or  implied  provisions  of  law  in  the  custom- 
ary or  positive  code  of  the  country,  in  which  the  act 
comes  in  judgment,  applying  to  the  very  case ;  for  it 
is  competent  for  a  country,  if  it  pleases,  to  prescribe 
ics  own  rule  for  all  cases,  arising  out  of  transactions  in 
foreign  countries,  whenever  any  rights  under  them  are 
brought  into  controversy  in  its  own  tribunals.  If,  there- 
fore, a  person  has  a  capacity  to  do  any  act,  or  has  an 
incapacity  to  do  an  act,  by  the  law  of  the  place  of  his 
domicil,  (he  act,  wheii  done  there,  will  be  governed  by 
the  same  law,  wherever  its  validity  may  come  into  con- 
testation. Thus,  an  act  done  by  a  minor,  without  the 
consent  of  his  guardian,  if  valid  by  the  law  of  the  place  of 
his  domicil,  where  it  is  done,  will  be  recognised  as  valid  in 
every  other  place ;  if  invalid  there,  it  will  be  held  invalid 
in  every  other  place.  So,  if  a  married  woman,  disabled 
by  the  law  of  the  place  of  her  domicil  from  entering  mto 
a  contract,  or  transferring  property,  without  the  consent 
of  her  husband,  makes  a  contract,  or  transfers  property 
there,  it  will  be  held  invalid,  and  a  nullity  every  where.* 
This  seems  to  be  a  principle  generally  recognised  in 
the  absence  of  all  positive  or  implied  murdcipal  regula- 
tions to  the  contrary ;  according  to  the  maxim,  qtiando 


1  **  Statutum  personale  (says  Voet)  ubique  locornm  personam  comi- 
tatnr,  in  ordine  ad  bona  intra  territoriuro  statuentis  sita,  ubi  persona 
affecta  doroiciliam  habet"    Voet  De  Statut  §  4,  ch.  2,  §  6.  p.  12a 

9  1  BouUenois,  Prin.  G^n.  6 ;  1  Froland,  M^m.  ch.  7,  p.  156. 
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kx  in  personam  dmgUWy  respiciendum  est  ad  leges 
illius  civitatiSf  quiB  personam  habet  subjectaim} 

^  65.  In  the  next  place,  another  rule,  directly  con- 
nected with  the  former,  is,  that  personal  capacity,  or 
mcapacity,  attached  to  a  party  by  the  law  of  his  dom- 
icil,  is  deemed  to  exist  every  where,  (qualitas  perso- 
nam  sicut  umbra  sequiturj  so  long  as  his  domicil  re- 
mains unchanged,  even  in^relation  to  transactions  in  a 
foreign  country,  where  they  might  otherwise  be  obliga- 
tory.«  Thus,  a  minor,  a  married  woman,  a  pn)digal, 
or  spendthrift,  a  person  nan  compos  mentiSj  or  other 
person,  who  is  deemed  incapable  of  transacting  busi- 
ness (sui  juris X  in  the  place  of  his  or  her  domicil, 
will  be  deemed  incapable  every  where,  not  only  as  to 


1  1  Hertii  Opera,  §  4,  art  8.  p.  123.  —  The- learned  reader  is  referred 
for  proofs  to  Hubenis,  De  Conflict.  Leg.  Lib.  1,  tit  3,  §  12,  la  15 ;  1 
Boullenois,  Prin.  G^n.  10, 12, 16, 17  ;  Id.  tit  1,  ch.  3,  Observ.  8,  p.  145, 
&c. ;  2  Boullenois,  tit  2,  ch.  1,  p.  1  to  53 ;  Rodemburg,  De  Divers.  Statut 
ch.  a  p.  7;  Id.  tit  2,  ch  1,  p.  10 ;  Voet  De  Statat  §  4.  ch.  2  ;  Id.  ch. 
3 ;  1  Hertii  Opera,  De  Coliis.  Leg.  §  4,  8,  p.  123 ;  Froland,  M^m.  P.  1, 
ch.  5,  7 ;  Id.  P.  2,  ch.  33 ;  Boubier,  Gout  de  Boarg.  ch.  22,  23, 24. 

s  ^  Conditio  persons  a  causa  domicilii  tota  regitur.  Proinde,  at  scia- 
mus,  qui  iBtate  minor  contrahere  possit,  respicere  oportet  ad  legem 
domicilii."  Burgundus,  Trac.  2^  n.  6  ;  1  Boullenois,  Observ.  4^  p.  SSL 
**  C  est  ainsi,  (says  Boullenois,)  que  la  majority  et  la  minority  du  domicil 
ont  lieu  partout,  m6me  pour  Ics  biens  situ^  ailleurs ; "  1  Boullenois,  Prin. 
G^n.  ch.  6 ;  Id.  Obsenr.  10, 12,  and  46.  ^  Celui  qui  est  majenr  (says  Fro- 
land) suivant  la  coutume,  oii  il  a  pris  naissance,  et  sous  laquelle  il  reside, 
est  majeur  partout,  et  pent  comme  tel,  aliener,  hypotequer,  vendre  ses 
biens,  sans  consid^rer,  si  suivant  la  loi  de  leur  situation  il  seroit  mineur." 
1  Froland,  M6m.  ch,  7,  p.  156.  Rodemburg  holds  the  same  doctrine. 
Rodemburg,  De  Divers.  Stat  tit  2,  ch.  1.  So  D*Argentr6 :  ^^Quoties- 
cunque  de  habilitate  aut  de  inhabUitate  peisonarum  queratur,  toties 
domicilii  leges  et  statuta  spectanda."  1  Ldvermore's  Diss.  34.  So,  J. 
Voet:  ^'Potius  domicilii  leges  observandas  existimem;  quoties  in 
questione,  an  quia  minor  vel  majorennis  sit,  obtinuit,  id  dijudicandom 
esse  ex  lege  domicilii;,  sic  ut  in  loco  domicilii  minorennia,  ubiqae 
terramm  pro  tali  habendus  sit"  Voet  ad  Pand.  lib.  4^  tit  1,  §  29. 
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transactions  in  the  place  of  his  or  her  domicil,  but  as 
to  transactions  in  every  other  place.* 

^  66.  Thus,  if  an  American  citizen,  domiciled  in  an 
American  State,  as  for  instance  in  Massachusetts,  where 
he  would  be  of  age  at  twenty -one  years,  should  order  a 
purchase  of  goods  to  be  made  for  him  in  France,  where 
he  would  not  be  of  age  until  twenty-five,  the  contract 
would  nevertheless  be  obligatory  upon  him.  On  the 
*  other  hand  a  person,  domiciled  in  France,  of  twenty- 
one  years  of  age,  who  should  order  a  like  purchase 
of  goods  in  Massachusetts,  would  not  be  bound  by  his 
contract ;  for  he  would  be  deemed  incapable  of  making 
such  a  contract.*  The  same  rule  will  govern  in  relation 
to  the  disposition  of  personal  or  moveable  property  by 
a  person,  who  is  a  mmor  or  major  in  the  place  of  his 
domicil ;  for  it  will  be  valid,  or  not,  according  to  the  law 
of  the  place  of  his  domicil,  wherever  the  property  may 
be  situate.'  There  are  exceptions  also  to  the  rule  ; 
but  they  stand  upon  peculiar  grounds. 

§  67.  The  ground,  upon  which  this  rule  has  been 
generally  adopted,  is  doubtless  that  suggested  by  Ro- 
demburg,  the  extreme  inconvenience,  which  would 
otherwise  result  to  all  nations  from  a  perpetual  fluc- 
tuation of  capacity,  state,  and  condition,  upon  every 
accidental  change  of  place  or  moveable  property.^ 

§  68.  The  modem  law  of  France,  as  it  is  laid  down 
by  Pardessus,  is  to  the  same  effect.     "No  act,  what- 

^  1  Boollenois,  Principes  Gr^n^raux,  10, 19,  et  Observ.  4, 12, 16,  p.  5 ; 
1  Frol&nd,  M^m.  cb.  7,  p.  155, 156 ;  Rodemburg,  De  Divers.  Stat,  tit  2, 

ch.  1. 

s  Httberus,  De  Conflicta  Legum,Lib.  1,  tit  3,  §  12. 

3  1  Froland,  Mdm.  cb.  7,  p.  157,  158 ;  1  BouUenois,  Prine.  G^n.  6^  19 ; 
Id.  Obsenr.  4, 12;  Rodemburg,  De  Divers.  Stat  tit  2,  cb.  1. 

4  Roderob^urg,  De  Divers.  Stat  tit  1,  ch.  %  n.  4  ;   See  also  1  BoulU- 
nois,  Obs.  4,  p.  48,  49. 
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soever  may  be  its  nature,"  says  he,  "  can  be  stipulated, 
but  by  persons  capable  of  binding  themselves ;  and 
the  general  consent  of  civilized  nations  has  left  the 
law,  which  regulates  the  capacity  of  an  individual,  to 
the  country,  to  which  he  belongs.  A  person,  declared 
incapable  by  the  law  of  the  country,  of  which  he  is 
a  subject,  cannot  be  relieved  of  that  incapacity,  except 
by  the  law  of  that  country,  as  well  in  regard  to  the 
acts,  which  it  permits  him  to  do,  as  to  the  conditions, 
which  it  prescribes  in  doing  them.  Thus,  French  mi- 
nors, incapable  of  binding  themselves  by  engagements  of 
commerce,  unless  they  are  emancipated  or  authorized, 
cannot  bind  themselves  in  commercial  transactions  in 
a  foreign  country,  even  when  the  law  of  that  coimtry 
does  not  require  the  like  conditions,  &c.  For  the  same 
reason,  the  French  tribunals  will  not  consider  valid  the 
commercial  engagements,  entered  into  in  France  by 
minors,  or  persons  of  either  sex,  who,  by  the  law  of 
their  own  country,  are  rendered  incapable,  even  though 
the  law,  to  which  they  are  subject,  prescribes  other  con- 
ditions, than  those  required  by  the  law  of  France.  For 
it  is  the  interest  of  a  government  to  respect,  in  favor 
of  the  subject  of  another  government,  when  he  is  cited 
before  its  tribunals,  the  laws,  upon  the  faith  of  which 
the  foreigner  has  contracted,  and  not  to  tolerate  him 
in  withdrawing  himself,  by  a  mere  change  of  juris- 
diction, from  the  laws,  which  regulate  his  capacity,  and 
to  which  he  is  bound  by  his  allegiance,  wherever  he 
may  inhabit.  Without  this  the  government  would  ex- 
pose its  own  subjects  to  be  treated  with  a  like  injustice 
by  what  is  denominated  the  right  of  retaliation  or  repri- 
sals." ^    Yet  he  is  compelled  to  admit,  that  there  may 

1  5  Pardessus,  P.  G,  tit.  7,  ch.  2,  §  1,  art.   1482;  Henry  on  Foreign 
Law,  Appendix,  p.  281, 232.    See  Cochin,  CBuvres,  Tom.  1,  p.  154. 
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be  exceptions  to  the  doctrine.  The  Code  Civil  (art.  3) 
lays  down  the  rule  in  the  broadest  terms :  Les  loix  con- 
cemant  Petal  et  la  capadte  des  personnes  regissent  les 
Franfois  meme  residant  en  pais  etranger. 

§  69.  In  the  third  place,  another  rule  is,  that  upon  a 
change  of  domicil,  the  capacity  or  incapacity  of  the 
person  is  regulated  by  the  law  of  the  new  domicil.  Po- 
thier  lays  down  this  rule,  as  we  have  seen,  in  emphat- 
ic terms.  "  The  change  of  domicil,'*  says  he, "  delivers 
persons  from  (;he  empire  of  the  laws  of  the  place  of 
the  domicil  they  have  quitted,  and  subjects  them  to 
those  of  the  new  domicil  they  have  acquired.'*  Le 
changement  de  domicile  delivre  les  personnes  de  V empire 
des  his  du  lieu  du  domicile  qu^elles  qiiittenty  et  les  as- 
siyettU  a  ceUes  du  lieu  de  nouveau  domicile^  qu^elles 
acquierent}  Burgundus  adopts  the  same  rule :  Con- 
sequenter  dicamuSj  si  mutaverit  domidlium  persona^  novi 
domicilii  condilionem  induere.^  So  Rodemburg,  Per- 
some  enim  status  et  conditio  cum  tola  regaiur  a  legibus 
lociyCuiiUaseseperdomicilium  subdiderit^  utique  mutato 
domicilio,  mutari  et  necesse  est  persome  conditionem.^ 
Froland,  indeed,  (as  we  have  already  seen,)  maintains 
a  different  doctrine,  m  which  to  some  extent  he  is  fol- 
lowed by  Bouhier  and  others.^  The  doctrine,  however, 
which  is  most  generally  approved,  is  that,  which  has 
been  maintained  by  Pothier,  though  it  is  contradicted 
by  the  modem  code  of  France.* 

1  Pothier,  Coutum.  d'Orl^ans,  ch.  1,  art.  1,  §  13. 
3  1  BouUenois,  Obs.  4,  p.  53. 

3  Rodemburg,  De  Divers.  Stat  tit.  2,  P.  2,  ch.  1,  p.  56  ;  2  Boullenois, 
ch.  1,  and  Obs.  32. 

4  1  Froland,  M^m.  ch.  7,  §  13, 14, 15,  p.  171, 172 ;  Id.  ch.  33,  §  4, 5,  6, 
7,  p.  1575  to  1582 ;  Bouhier,  Coutum.  de  Bourg.  ch.  22,  §  17  to  20,  31, 
p.  419  to  421.  See  also  Henry  on  Foreign  Law,  Appendix  A,  p.  196. 
See,  2  Boullenois,  p.  1  to  53 ;  Merlin,  Repertoire,  Majority,  §  5 » 
Autorisation  Maritale,  §  10 ;  Effet  Retroactif,  §  3,  2,  art  5. 

s  Code  Civil,  art  3.    See  also  Cochin,  (Euvres,  Tom.  1,  p.  154. 
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^  70.  Having  stated  these  rules,  it  may  be  proper  to 
notice  a  distinction,  which  in  many  cases  may  have  a 
material  operation.   So  far  as  respects  the  capacity  or  ui- 
capacity  of  the  person,  the  law  of  the  new  domic  il  would 
probably  prevail  in  the  tribunals  of  the  country  of  that 
domicil,  as  to  all  rights,  contracts,  and  acts,  done  or  liti- 
gated there.  The  same  law  would  probably  have  a  like 
recognition  in  every  other  country,  except  that  of  the 
original  or  native  domicil.     The  principal  difficulty, 
which  would  arise,  would  be,  how  far  any  rights,  con- 
tracts, and  acts,  would  be  recognised  by  the  latter, 
where  they  were  dependent  upon  the  law  of  the  new 
domicU,  which  should  be  in  conflict  with  its  own  law 
on  the  same  subject.   It  is  precisely  under  circumstan- 
ces of  this  sort,  that  the  third  axiom  of  Huberus   may 
be  presumed  to  have  a  material  influence,  viz.  that  a 
nation  is  not  under  any  obligation  to  recognise  rights, 
contracts,  or  acts,  which  are  to  its  own  prejudice,  or 
in  opposition  to  its  own  settled  policy. 

§  71.  BouUenois  was  sensible  of  this  distinction,  as 
we  have  already  seen,  and  says,  ^^  that  on  this  point  it  is 
necessary  to  distinguish  from  others  the  states  and  con- 
ditions of  persons,  as  to  rights  founded  upon  public  rea- 
sons, admitted  among  all  nations,  and  which  have  a  foun- 
dation, or  cause,  foreign  from  the  domicil ;  so  that  the 
domicil,  from  the  moment  a  man  is  affected  with  these 
states  or  conditions,  not  influencing  it  in  any  manner,  the 
new  domicil  ought  not  to  influence  it,  but  public  rea- 
sons, superior  to  those  of  the  domicil,  to  which  all  nations 
pay  respect.  Such  are  incapacity  from  insanity  or 
prodigality,  emancipation  from  the  paternal  power  by 
royal  authority,  legitimacy,  nobility,  infamy,  &c.  These 
states  do  not  change  with  a  change  of  domicil ;  and 
of  these  it  is  properly  said,  that,  having  at  first  fixed  the 
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condition  of  the  person,  the  change  of  domicil  does 
not  put  an  end  to  them."  ^  And  he  adds :  "  But  there  are 
states  and  conditions  more  subordinate,  and  which  are 
in  fact  public  rights  (des  droits  publics )y  but  for  one 
nation  only,  or  for  several  provinces  of  the  same  nation. 
Such  are  the  state  of  community  (of  property),  or  non- 
community  among  married  persons  (conjoints) ;  the 
state  of  the  husband  as  to  his  marital  power ;  the 
state  of  the  father,  as  to  the  rights  of  property  from  the 
paternal  power ;  and  other  subordinate  states,  which 
are  almost  infinitely  various.'*  In  regard  to  these  latter 
states,  he  admits  the  embarrassment  of  laying  down  any 
general  rules,  as  to  the  eflfect  of  a  change  of  domicil.  And 
he  concludes  his  remarks  by  affirming,  first,  that  the 
law  of  the  domicil  ought  to  be  followed,  as  to  the  state 
and  condition  of  the  person  ;  secondly,  that  it  ought 
not  to  be  derogated  fit)m,  except  so  far  as  the  spirit  of 
justice,  and  the  necessity  of  not  injuring  the  rights  of 
parties,  require  a  departure  ;  thu'dly,  that  the  geijieral 
rule  ought  not  to  be  impaired,  when  the  law  will  other- 
YHse  furnish  means  to  remedy  any  injury,  which  the 
change  of  domicil  may  occasion.*  He  goes  on  to  de- 
clare, what  he  supposes  to  be  perfectly  consistent  with 
this  doctrine,  that  when  a  person  has,  in  the  domicil  of 
his  birth  (domicilium  originis),  arrived  of  age,  and  he 
afterwards  removes  to  another  place,  where,  after  the 
same  age,  he  would  still  be  a  minor,  the  law  of  the  domi- 
cil of  his  birth  ought  to  prevail.  For  instance,  if  a  person, 
who  by  the  law  of  the  domicil  of  his  birth  is  of  age  at 
twenty,  removes  to  another  place  after  that  age,  where 
the  minority  extends  to  twenty -five  years,  he  does  not 
lose  his  majority,  and  become  a  minor  in  his  new  domi- 

1  2  BoalleDois,  Obs.  32.  p.  10, 11, 19. 
s  Id.  Obs.  32,  p.  11, 12, 13, 19. 
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cil.^  And,  on  the  other  hand,  if  the  same  person  is  a 
minor  by  the  law  of  the  place  of  his  birth,  and  not  so 
by  that  of  his  new  domicil,  his  state  of  minority  con- 
tinues notwithstanding  his  removal.  Yet  Boullenois 
does  not  hesitate  to  declare  the  general  principle  to  be 
incontestable,  that  the  law  of  the  actual  domicil  decides 
the  state  and  condition^of  the  person ;  so  that  a  person 
by  changing  his  domicil  changes  at  the  same  time  his 
condition.^  Perhaps  a  better  illustration  of  the  intrin- 
sic difficulties  of  laying  down  general  rules  for  all  cases 
could  not  well  be  imagined ;  for  Boullenois  himself,  as 
we  have  seen,  holds  laws  respecting  the  majority  and 
minority  of  age,  to  be  laws  affecting  the  state  and  con- 
dition of  persons,  and,  as  such,  governed  by  the  law  of 
the  domicil,' 

§  72.  The  reason,  given  by  civilians,  for  a  preference 
of  the  law  of  the  domicil  of  birth  over  the  law  of  the 
actual  domicil,  in  fixing  the  age  of  majority,  is,  that  each 
state  is  presumed  to  be  the  best  capable  of  judging 
from  the  physical  circumstances  of  climate  or  other- 
wise, when  the  faculties  of  its  citizens  are  morally  or 
civilly  perfect  for  the  purposes  of  society.  And  with 
respect  to  cases  of  lunacy,  idiocy,  and  prodigality,  it 
is  supported  by  them  upon  the  argument  from  incon- 
venience, and  the  great  confusion  and  mischief,  which 
would  arise  from  the  same  person  being  considered  as 
capable  to  contract  in  one  place,  and  incapable  in  anoth- 
er ;  and  so  he  were  to  change  his  civil  character  with 
every  change  of  domicil.*  There  may  be  great  reason 
for  giving  such  a  universal  operation  to  certain  classes 
of  personal  incapacities ;   but  it  would  be  difficult  to 

1  2  Boullenois,  Obs.  32,  p.  12,  19.      «  2  Boullenois,  Obs.  32,  p.  la 

3  1  Boullenois,  Princ.  Gen.  8,  10, 11, 17, 18;  Id.  Obs.  4,  p.  51,  52. 

4  Henzy  on  Foreign  Law,  p.  5,  6 ;  Rodemburg,  tit  J ,  ch.  3,  n.  4,  p.  8* 
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allow  the  same  reason  to  prevail  in  regard  to  all  And, 
even  in  relation  to  those  of  the  most  general  application, 
it  is  by  \io  means  so  clear,  that  the  argument  from  in- 
convenience is  not  equally  strong  on  the  other  side. 

^  73.  The  truth  seems  to  be,  that  there  are,  properly 
speaking,  no  universal  rules,  by  which  nations  are 
morally  or  politically  bound  on  this  subject.  Each 
adopts  for  itself  such  modifications  of  the  doctrine, 
as  it  deems  most  convenient,  and  most  in  harmony 
with  its  own  institutions,  interests,  and  policy.  It  may 
suffer  the  same  rule,  as  to  the  capacity,  state,  and  con- 
dition of  foreigners,  to  prevail  within  its  own  territory, 
as  does  prevail  in  the  place  of  their  domicil ;  and  may 
at  the  same  time  refuse  to  allow  any  other  rule,  than 
its  own,  to  prevail,  in  respect  to  the  capacity,  state,  and 
condition  of  its  own  subjects,  wherever  they  may  re- 
side. It  may  adopt  a  more  limited  doctrine,  and  re- 
cognise the  law  of  the  domicil,  both  as  to  foreigners 
and  its  own  subjects,  in  respect  to  transactions  and 
property  in  that  domicil,  and  at  the  same  time  exclude 
any  operation,  except  of  its  own  law,  as  to  transactions 
and  property  within  its  own  territory.  It  may  adopt  the 
most  general  doctrine,  and  allow  the  rule  of  the  domi- 
cil, as  to  capacity,  state,  and  condition,  to  prevail  un- 
der every  variety  of  change  of  domicil.  But  whatever 
it  allows,  or  withholds,  will  always  be  measured  by  its 
own  opinion  of  convenience  and  benefit,  or  of  pre- 
judice and  injury.  Probably  the  law  of  the  actual 
domicil  (domicilium  habitatixmis)  will  be  found  in  most 
cases  to  furnish  the  most  convenient  and  least  prejudi- 
cial rule,  at  least  in  regard  to  transactions  and  property 
out  of  the  country  of  birth  (domicilium  originis.)  As 
to  transactions  and  property  within  the  country  of  birth, 
the  poUcy  of  most  nations  will  naturally  incline  them 
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to  hold  their  own  laws  conclusive  over  their  own  sub- 
jects, wherever  they  may  be  domiciled,  so  far  as  re- 
gards minority  and  majority,  and  other  capacity,  or  inca- 
pacity, to  do  acts. 

^  74.  Illustrations  may  be  easily  found  to  confirm 
these  remarks  in  the  actual  jurisprudence  of  many 
countries.  Thus,  Pardessus,  while  he  contends,  that 
the  law  of  France,  as  to  personal  incapacity  generally, 
ought  to  prevail  as  to  French  subjects  every  where, 
at  the  same  time  admits,  that  it  ought  not  to  govern  in 
relation  to  certain  disabilities.  Thus,  the  law  of  France, 
which  forbids  nobles,  or  persons  of  official  dignity,  to 
sign  bills  of  exchange  or  other  engagements,  which 
authorize  an  arrest  of  the  body,  he  thinks,  ought  not  to 
extend  to  such  acts  of  the  same  persons  in  other 
countries.  For,  though  it  may  be  urged,  that  it  is  a 
personal  law,  which  follows  the  person  every  where, 
as  in  the  case  of  a  minor,  or  a  married  woman  under 
the  marital  power,  and  every  person  is  bound  to  know 
the  state  and  condition  of  the  person,  with  whom  he 
contracts ;  yet,  he  contends,  that  the  rule  ought  not  to 
be  applied,  except  to  the  universal  state  of  the  person, 
as  a  minor  or  major,  or  of  a  woman  subject  to,  or  fi^e 
from,  the  marital  power ;  and  that  all  nations  are  agreed 
in  fixing  the  capacity  to  contract  to  a  certain  age,  and  in 
placing  women  in  dependence  upon  their  husbands.^ 
Every  one  will  at  once  perceive,  how  exceedingly  loose 
the  distinction  is,  by  which  this  exception  is  attempted 
to  be  maintained. 

^  75.  Now,  it  so  happens,  that,  what  Pardessus  (dnd 
many  other  jurists  are  certainly  of  his  opinion)  sup- 
poses to  be  very  clear  doctrine,  has  been  held  direcdy 
— — — - — ^ —  --  - 

1  5  Pardessus,  P.  6,  tit  7,  ch.  2,  §  1,  art  1483 ;   Henry  on  Foreign 
Law,  Appendix,  2S23. 
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Otherwise  by  the  supreme  court  of  Louisiana.  That 
court,  in  a  very  learned  opinion,  have  said,  ^The  wri- 
ters on  this  subject,  with  scarcely. an  exception,  agree, 
that  the  laws  or  statutes,  which  regulate  minority  and 
majority,  and  those,  which  fix  the  state  or  condition  of 
man,  are  personal  statutes,  and  follow,  and  govern  him, 
in  every  country.  Now,  supposing  the  case  of  our 
law,  fixing  the  age  of  majority  at  twenty-five,  and  the 
country,  in  which  a  man  was  bom  and  lived  pre- 
nous  to  his  coming  here,  placing  it  at  twenty -one,  no 
objection  could  perhaps  be  made  to  the  rule  just  stated 
And  it  may  be,  and,  we  believe,  would  be  true,  that  a 
contract,  made  here  at  any  time  between  the  two  periods 
already  mentioned,  would  bind  him.  But,  reverse  the 
fiicts  of  the  case ;  and  suppose,  as  is  the  truth,  that  our 
law  placed  the  age  of  majority  at  twenty -one ;  that 
twenty-five  was  the  period,  at  which  a  man  ceased  to 
be  a  minor  in  the  country,  where  he  resided ;  and  that, 
at  the  age  of  twenty -four,  he  came  into  this  state,  and 
entered  into  contracts  ;  would  it  be  permitted,  that  he 
should  in  our  courts,  and  to  the  demand  of  one  of  our 
citizens  plead,  as  a  protection  against  his  engagements, 
the  laws  of  a  foreign  country,  of  which  the  people  of 
Louisiana  had  no  knowledge?  And  would  we  tell  them, 
that  ignorance  of  foreign  laws,  in  relation  to  a  contract, 
made  here,  was  to  prevent  him  from  enforcing  it, 
though  the  agreement  was  binding  by  those  of  their 
own  state  ?    Most  assuredly  we  would  not"  ^ 

1  Saul  V.  His  Creditore,  17,  Martin,  R.  596  to  598. — A  like  doctrine 
was  held  by  the  same  Coart  in  another  case.  The  Court  on  that  occa- 
vioa  said,  ^  A  foreigner  coining  into  Louisiana,  who  was  twenty-three 
yean  old,  could  not  escape  from  a  contract  with  one  of  our  citisens,  by 
averring,  that,  according  to  the  laws  of  the  country  be  lefl,  he  was  not 
a  major  until  he  reached  the  age  of  twenty-fiTe.''  Baldwin  «.  Gray,  16 
Martin,  R.  199 198.  Bee  also,  Fergusson  on  DiT0rc«,  Aj^^endix,  p.  276 

Canfl.  10 
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^  76.  The  case  first  put  seems  founded  upon  a 
principle  entirely  repugnant  to  that,  upon  which  the  sec- 
ond rests.  In  the  former,  the  law  of  the  domicil  of 
origin  is  allowed  to  prevail ;  in  the  latter,  that  of  the 
domicil  of  the  contract.  Such  a  course  of  decision 
certainly  may  be  adopted  by  a  government,  if  it  shall 
so  choose  ;  but  then  it  would  seem  to  stand  upon  mere 
arbitrary  legislation  and  positive  law,  and  not  upon  prin- 
ciple. The  difficulty  is  in  seeing,  how  a  court,  without 
such  positive  legislation,  could  arrive  at  both  conclu- 
sions. General  reasoning  would  lead  us  to  the  opinion, 
that  both  cases  ought  to  be  decided  the  same  way ; 
that  is,  either  by  the  law  of  the  domicil  of  origin,  or  by 
that  of  the  domicil  of  the  contract.  Many  foreign  jurists 
mamtain  the  former  opinion ;  ^  many  the  latter. .  It  is 
not  very  easy  to  decide,  which  rule  would,  on  the  whole, 
be  most  convenient  for  any  nation  to  adopt  It  may 
be  said,  that  he,  who  contracts  with  another,  ought  not 
to  be  ignorant  of  his  condition,  qui  cum  alio  contrahitj 
vel  esty  vel  esse  debet,  rum  ignarus  conditionis  ejus} 
But  this  rule,  however  reasonable  to  be  appUed  to  the 
condition  of  a  man  by  the  law  of  the  country,  where  he 
is  domiciled,  is  not  so  clear  in  point  of  convenience  or 
equity,  when  applied  to  the  condition  of  a  person  by 
the  law  of  a  foreign  country.  How  are  the  inhabitants 
of  any  country  to  ascertain  the  condition  of  such  per- 
son by  the  law  of  a  foreign  country,  or  the  law  of  his 
domicil  of  origin  ?  Even  courts  of  justice  do  not  as- 
sume to  know,  what  the  laws  of  a  foreign  country  are ; 

to  963 ;  Hertius,  De  Colliaioae,  Tom.  1,  §  4,  p.  120, 121.  Grotius  8eem8  to 
have  been  of  opinion,  that  the  Ux  loci  contr€tciua  ought  to  goTern  is 
cases  of  minority.  Grotius,  R.  2,  ch.  11,  §  5. 

1  See  Livermore's  Dissert  p.  33. 

»  Dig.  Lib.  50,  tit  17,  1.  17.    See  Livermore's  Diss.  p.  3a 
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but  require  them  to  be  proved.  How  then  shall  pri- 
vate persons  be  presumed  to  have  better  means  of 
knowledge  ?  On  the  other  hand,  it  may  be  said  with 
great  force,  that  contracts  ought  to  be  governed  by  the 
law  of  the  country,  where  they  are  made,  as  to  the 
competence  of  the  parties  to  make  them,  and  as  to 
their  validity.  Such  a  rule  has  certainty  and  simplicity 
in  its  application.  It  would  not,  therefore,  be  matter  of 
surprise,  if  the  country  of  the  party's  birth,  should  hold 
such  a  contract  valid  or  void  according  to  its  own  law, 
and  that,  nevertheless,  the  country,  where  it  was  made, 
should  hold  it  valid  or  void  according  to  its  own  law. 
It  has  been  well  observed  by  an  eminent  judge,  that 
"  with  respect  to  any  ignorance  arising  from  foreign 
birth  and  education,  it  is  an  indispensable  rule  of  law, 
as  exercised  in  all  civilized  countries,  that  a  man,  who 
contracts  in  a  country,  engages  for  a  competent  know- 
ledge of  the  law  of  contracts  of  that  country.  If  he 
rashly  presumes  to  contract  without  such  knowledge, 
he  must  take  the  inconveniences  resulting  from  such 
ignorance  upon  himself;  and  not  attempt  to  throw  them 
upon  the  other  party,  who  has  engaged  under  a  proper 
knowledge  and  sense  of  the  obligation,  which  the  law 
would  impose  upon  him  by  virtue  of  that  engage- 
ment.** * 

^  77.  In  another  case  the  supreme  court  of  Louisiana 
have  adopted  the  doctrine  of  the  law  of  the  domicil  of 
ori^  under  peculiar  circumstances.  The  plaintiff  was 
born  in  Louisiana  in  1802,  and  the  laws  of  the  state  at 
that  time  fixed  the  age  of  majority  at  twenty-five.  In 
the  year  1808  the  period  of  majority  was  altered  to 
twenty-one.  The  plaintiff  m  1827,  and  for  several  years 


1  Lord  Stowell,  in  Dalrymple  v.  Dalrymple,  3  Hagg.  Consiat  R.  61. 
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before,  was  a  Spanish  subject,  and  a  resident  m  Spain, 
where  minority  ceases  at  twenty-five.  A  suit  being 
brought  by  her  to  recover  her  share  in  the  successioii 
to  her  grandmother  in  Louisiana,  before  she  was 
twenty-five,  the  question  arose,  whether  she  was  com- 
petent to  maintain  the  suit;  and  that  turned  upon 
another,  whether  she  was  to  be  deemed  a  minor,  or 
not  The  court  upon  that  occasion  decided,  that  she 
was  to  be  deemed  a  major ;  and  said ;  ^  The  gene- 
ral rule  is,  that  the  laws  of  the  domicil  of  origin  gov- 
ern the  state  and  condition  of  the  minor,  into  whatever 
country  he  removes.  The  laws  of  Louisiana,  there- 
fore, must  determine  at  what  period  the  plaintiff  be- 
came of  age ;  and  by  theih  she  was  a  major  at  twenty- 
five.  Admitting  that  her  removal  into  another  country, 
before  the  alteration  of  our  law,  would  exempt  her 
from  its  operation,  and  that  her  state  and  condition 
were  fixed  by  the  rules  prevailing  in  the  place,  where 
she  was  bom,  at  the  time  she  left  it^  a  pomt  by  no 
means  free  from  difficulty,  no  proof  has  been  given 
that  the  plaintiff  was  taken  out  of  Louisiana  before 
the  change  made  in  1808.''^  The  question  did  not 
here  arise,  as  to  the  effect  of  any  contract,  made  in 
Louisiana  (as  in  the  preceding  case),  but  the  simple 
question  of  the  state  of  minority  or  majority.  But  it  is 
difficult  to  perceive,  why  the  same  rule  should  not  ap- 
ply to  a  like  case  of  contract ;  and  if  it  would  apply^ 
it  is  not  easy  to  reconcile  this  with  the  preceding  doc- 
trine, unless  upon  the  ground,  that  the  courts  of  the 
native  domicQ  ought  to  follow  their  own  law,  as  to  mi- 
nority and  majority. 

^  78.  There  is  an  earlier  case  in  the  same  courts  in 
which  it  would  seem  to  have  been  held,  as  a  part 

I  Barrera  «,  Alpaente,  18  Martin  R.  69. 
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of  the  law  of  nations,  that  ^personal  incapacities, 
communicated  by  the  laws  of  any  particular  place,  ac- 
company the  person,  wherever  he  goes.  Thus,  he,  who 
is  excused  from  the  consequences  of  contracts  for  want 
of  age  in  his  country,  cannot  make  binding  contracts 
in  another.''^  This  doctrine  is  certainly  at  variance 
with  that  maintained  by  the  same  court  at  later  peri«^ 
ods.'  It  is  somewhat  curious,  that  it  was ,  avowed  in 
the  case  of  what  is  called  a  runaway  marriage,  cele- 
brated in  Mississippi,  with  a  female  minor  of  Louisiana, 
of  thirteen  years  of  age,  without  the  consent  of  her 
parents ;  and  which,  by  the  law  of  Louisiana,  would 
seem  to  have  been  void  without  such  consent,  if  cele** 
brated  in  Louisiana.  It  was  not,  however,  the  main 
point  in  the  case ;  and  the  decision  itself  was  placed, 
(as  we  shall  hereafter  see,)  upon  a  broader  foundation. 
§  79.  In  respect  to  contracts  of  marriage,  the  En- 
glish decisions  have  established  the  rule,  that  a  foreign 
marriage,  valid  according  to  the  law  of  the  place  where 
celebrated,  is  good  every  where  else.'  But  they  have 
not,  e  canverso,  established,  that  marriages  of  British 
subjects,  not  good  according  to  the  law  of  the  place 
where  celebrated,  are  universally,  and  under  all  possible 
circumstances,  to  be  regarded  as  invalid  in  England.^ 
And  accordingly  Lord  Stowell  has  decided,  that  a  mar- 
riage, had  under  peculiar  circumstances  at  the  Cape  of 
Good  Hope,  during  British  occupation,  was  valid,  though 
not  in  conformity  to  the  Dutch  law.     In  that  case  the 

1  Le  Breton  v,  Nouchet,  3  Martin  R.  60,  70. 

9  Saul «.  His  Creditors,  17  Martin  R.  597,  596 ;  Baldwin  «.  Gray,  16 
Martin  R.  199, 193. 

3  Ryan  «.  Ryan,  3  Phill.  ficc.  R.  333 ;  Herbert  «.  Herbert,  3  PbiU. 
Ecc.  R.  58 ;  S.  C,  2  Hagg.  Ecc.  R.  263, 271 ;  Lacon  v.  Higgins,  3  Starkie 
R.  178 ;  S.  C 1  DowL  and  R.  N.  P.  R.  38.    See  Ryan  and  Mood.  R.  80. 

4  Ruding  9.  Smith,  2  Hagg.  Consist  R.  990, 391. 
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husband  (an  Englishman)  was  a'  person  entitled  by  the 
laws  of  his  own  country  to  marry  without  the  con- 
sent of  parents  or  guardians,  being  of  the  age  of  twen- 
ty-one; but  by  the  Dutch  law  he  could  not  many 
without  such  consent  until  thirty  years  of  age.  The 
lady  (an  Englishwoman)  was  under  the  age  of  nine- 
teen, her  father  was  dead,  her  mother  had  married  a 
second  husband,  and  she  had  no  guardian.  Upon  that 
occasion  Lord  Stowell  said,  *^  Suppose  the  Dutch  law 
had  thought  fit  to  fix  the  age  of  majority  at  a  still  more 
advanced  period  than  thirty,  at  which  it  then  stood, 
at  forty,  it  might  surely  be  a  question  in  an  English 
court,  whether  a  Dutch  marriage  of  two  British  sub- 
jects, not  absolutely  domiciled  in  Holland,  should  be 
invalidated  in  England  on  that  account ;  or,  in  other 
words,  whether  a  protection  intended  for  the  rights  of 
Dutch  parents,  given  to  them  by  Dutch  law,  should 
operate  to  the  annulling  a  marriage  of  British  subjects, 
upon  the  ground  of  protecting  rights,  which  do  not 
bdong  in  any  such  extent  to  parents  living  in  England, 
and  of  which  the  law  of  England  could  take  no  notice, 
but  for  the  severe  purpose  of  this  disqualification. 
The  Dutch  jurists  (as  represented  in  this  libel),  would 
have  no  doubt  whatever,  that  this  law  would  clearly 
govern  a  British  court.  But  a  British  court  might 
think  that  a  question,  not  unworthy  of  further  conside- 
ration, before  it  adopted  such  a  rule  for  the  subjects  of 
this  country."  "  In  deciding  for  Great  Britain  upon  the 
marriage  of  British  subjects,  they  (the  Dutch  jurists)  are 
certainly  the  best  and  only  authority  upon  the  question, 
whether  the  marriage  is  conformable  to  the  general 
Dutch  law  of  Holland ;  and  they  can  decide  that  ques- 
tion definitely  for  themselves  and  for  other  countries. 
But  questions  of  a  wider  extent  may  lie  beyond  this ; 
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whether  the  marriage  be  not  good  in  England,  although 
not  conformable  to  the  general  Dutch  law ;  and  whether 
there  are  not  principles  leading  to  such  a  conclusion  1 
Of  this  question,  and  of  those  principles,  they  are  not 
the  authorized  judges ;  for  this  question,  and  those 
principles,  belong  either  to  the  law  of  England,  of 
which  they  are  not  the  authorized  expositors  at  all,  or 
to  the  jus  gentium^  upon  which  the  courts  of  this 
country  may  be  supposed  as  competent  as  themselves ; 
and  certainly,  in  the  case  of  British  subjects,  much 
more  appropriate  judges."  ^ 

§  80.  In  another  case,  where  two  British  subjects^ 
being  minors,  and  in  France  solely  for  purposes  of 
education,  intermarried,  it  was  held  by  the  court,  that 
the  marriage,  being  void  by  the  law  of  France,  was  a 
mere  nullity.  The  court  (Su*  Edward  Simpson)  said, 
•*  The  only  question  before  me  is,  whether  this  be  a 
good  or  bad  marriage  by  the  law  of  England,  &c. 
The  question  being  in  substance,  wheAer  by  the  law 
of  this  country  marriage  contracts  are  not  to  be  deem- 
ed good  or  bad  according  to  the  laws  of  the  country, 
m  which  they  are  formed ;  and  whether  they  are  not 
to  be  construed  by  that  law.  If  such  be  the  law  of 
this  country,  the  rights  of  English  subjects  cannot  be 
said  to  be  determined  by  the  laws  of  France,  but  by 

1  Rading  v.  Smith,  2  Hagg.  Consist.  R»  389,  390.  —  That  there  are 
other  excepted  cases  from  the  operation  of  foreign  law,  seems  to  have 
been  directly  held  by  Sir  George  Hay,  in  Harford  «.  Higgins,  2  Hagg. 
Ckinsist  R.  423.  He  there  said,  ^  I  do  not  mean,  that  every  domicil  is 
to  give  jurisdiction  to  a  foreign  country,  so  that  the  laws  of  that  coun- 
try are  necessarily  to  obtain  and  attach  upon  a  marriage  solemnized 
there.  For,  what  would  become  of  our  factories  abroad,  at  Leghorn,  or 
elsewhere,  where  the  marriage  is  only  by  the  law  of  England,  and 
might  be  void  by  the  law  of  that  country  ?  Nothing  will  be  admitted  in 
this  court  to  affect  such  marriages,  so  celebrated,  even  where  the 
partiea  aie  so  domiciled."    Id.  432. 


80  CONFLICT   OF   LAWS.  [CH.  XIT. 

those  of  their  own  country,  which  sanction  and  adopt 
this  rule  of  decision.    By  the  general  law  all  parties 
contracting  gain  a  forum  in  the  place,  where  the  coa-* 
tract  is  entered  into.    All  our  books  lay  this  down  for 
law/'  &c    ^'  There  can  be  no  doubt,  then,  that  both 
the  parties  in  this  case  obtained  a  forum,  by  virtue  of 
the  contract  in  France.    By  entering  into  the  marriage 
there,  they  subjected  themselves  to  have  the  validity 
of  it  determined  by  the  laws  of  that  country."  *    And 
he  afterwards  proceeded  to  add,  "This  doctrine  of 
trying  contracts,  especially  those  of  marriage,  accord- 
ing to  the  laws  of  the  country,  where  they  were  made, 
is  conformable  to  what  is  laid  down  in  our  books,  and 
what  is  practised  in  all  civilized  countries,  and  what  is 
agreeable  to  the  law  of  nations,  which  is  the  law  of 
every  particular  country,  and  taken  notice  of  as  such."  ' 
And  the  learned  judge  proceeded  to  cite  the  opinions 
of  civilians  to  the  precise  effect ;  and  he  afterwards 
concluded  with  these  remarks;    *'A11  nations  allow 
marriage  contracts.    They  are  juris  gentium ;  and  the 
subjects  of  all  nations  are  concerned  in  them;  and 
from   the  infinite  mischief  and  confusion,  that  must 
necessarily  arise  to  the  subjects  of  all  nations  with  re- 
spect to  legitimacy,  successions,  and  other  rights,  if  the 
respective  laws  of  different  countries  were  only  to  be 
observed,  as  to  marriages  contracted  by  the  subjects 
of  those  countries  abroad,  all  nations  have  consented, 
or  must  be  presumed  to  consent,  for  the  common 
benefit  and  advantage,  that  such  marriages  should  be 
good  or  not,  afccording  to  the  laws  of  the  country, 
where  they  are  made.    It  is  of  equal  consequence  to 

^  Scrimfhire  «.  Scnmahire,  3  Hogg.  Conswt  E.  p.  407, 406. 
s  Ibid,  p.  412. 
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ally  that  one  rule  in  all  these  cases  should  be  observed 
by  all  countries ;  that  is,  the  law  of  the  countries,  where 
the  contract  is  made.  By  observing  this  law  no  in- 
convenience can  arise ;  but  infinite  mischief  will  ensue, 
if  it  is  not."  *  "  So  that  in  cases  of  this  kind  the  matter 
of  damicil  makes  no  sort  of  difference  in  determining 
them,  because  the  inconvenience  to  society,  and  the 
public  in  general  is  the  same,  whether  the  parties  con- 
tracting are  domiciled  or  not.  JVeither  does  it  make 
any  differencej  whether  the  cause  be  that  of  contract  or 
marriage ;  for  if  both  countries  do  not  observe  the  same 
law,  the  inconveniences  to  society  must  be  the  same  in 
both  cases."  * 

^81.  Here,  then,  we  have  a  doctrine  laid  down 
of  the  jus  gentium,  or  at  least  of  the  jus  gentium,  as 
understood  and  recognised  in  England,  in  regard  to 
contracts  generally,  and  especially  in  regard  to  con- 
tracts of  marriage,  very  difierent  from  the  rule,  as  laid 
down  by  foreign  jurists,  that  the  law  of  the  domicil  of 
origin,  or  of  the  actual  domicil,  is  of  universal  obligation 
as  to  the  capacity,  state,  and  condition  of  persons. 
The  same  doctrine  has  been  formally  promulgated  upon 
other  occasions.'  In  the  great  case  of  Dalrymple  r. 
Dabymple,^  which  turned  upon  the  validity  of  a  Scotch 
marriage,  where  one  of  the  parties  was  an  English 
minor.  Lord  Stowell  said,  "Being  entertained  in  an 
English  court,  it  (the  cause)  must  be'  adjudicated  ac- 
cording to  the  principles  of  English  law  applicable  to 
such  a  case.    But  the  only  principle  applicable  to  such 

1  Scrimshiro  v.  Scrimshire,  2  Hag^.  Consist  R.  p.  417. 
'  Id.  419.     See  Lord  Meadowbank's  Opinion,  Fergusson  on  Marr. 
and  Divorce,  Appendix,  p.  361,  362. 
3  Doe  V.  Vardill,  5  B.  and  Cresw.  438,  452,  453. 
^  3  Hagg.  Consist  R.  54. 

Conjl.  1 1 
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a  case  by  the  law  of  England  is,  that  the  validity  of 
the  marriage  rights  must  be  tried  by  reference  to  the 
law  of  the  country,  where,  if  they  exist  at  all,  they 
had  their  origin/' * 

§  82.  In  regard  to  other  contracts  made  by  minors 
a  similar  rule  has  prevailed.  In  a  case  where  money 
had  been  advanced  for  a  minor  during  his  slay  in  Scot- 
land (who  seems  to  have  had  his  general  domicil  in 
England),  it  was  held  by  Lord  Eldon,  t^at  the  ques* 
tion,  whether  in  an  English  court  a  recovery  could  be 
had  for  the  money  so  advanced,  depended  upon  the 
law  of  Scotland ;  for  the  general  rule  was,  that  the  law 
of  the  place,  where  the  contract  is  made,  must  govern 
the  contract* 

§  83.  Foreign  jurists  have  entertained  a  very  differ- 
ent opinion  on  this  very  point  of  the  capacity  of  a  per- 
son to  contract  in  another  country,  when  he  is  disa- 
bled, as  a  minor,  by  the  law  of  his  own  country  and 
domicil.  Thus  it  has  been  said  by  them,  that  where 
the  law  of  Modena  enabled  a  mmor  of  fourteen  years 
of  age  to  contract,  that  would  not  enable  a  minor  of 
Bologna  of  the  same  age  to  make  a  valid  contract  at 
Modena.'  And  Rodemburg  asserts  the  same  doctrine 
in  the  most  emphatic  terms ;  in  which  he  is  followed 
by  BouUenois.* 


1  Id.  58, 59.  See  also  Conway  v,  Beasley,  3  Hagg.  Ecc.  R.  639;  Mid- 
dleton  «.  Janverin,  2  Hagg.  CoDsist  R.  437,  446. 

9  Male  V.  Roberts,  3  Esp.  N.  P.  R.  J63.  See  also  Thompson  v. 
Ketcham,  8  John.  R.  189;  Grotius,  Lib.  2,  ch.  1],  §  5.  See  ateo 
Dalrymple  v.  Dairy mple,  2  Hagg.  Consist.  R.  60, 61. 

3  D*Argentr6  cited  in  Livermore's  Dissert,  p.  34,  $  21  to  32 ;  Id.  p.  42, 
$  33  to  56 ;  1  Froland,  M^m.  1 12,  J  56, 159. 

4  Rodemburg,  De  Div.  Stat  tit.  2,  §  1 ;  1  Boullenois,  Obs.  16,  p.  205 ; 
Bouhier,  cb.  23,  n.  92;  1  Froland,  M6m.  p.  112,  159;  2  Froland,  Uim. 
p.  1576  to  1582. 
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^  84.  Bouhier,  although  he  holds  to  the  doctrine  of 
the  capacity  and  incapacity  by  the  law  of  the  domicil 
extending  every  where  else,^  is  manifestly  startled, 
when  it  is  applied  to  'the  case  of  marriages.    He  ad- 
mits, that  in  such  csEBes  it  is  commonly  held,  that  the 
law  of  the  place,  where  the  marriage  is  celebrated, 
ought  to  prevail    But  he  propounds  a  doubt,  whether 
it  ought  in  regard  to  subjects,  who  contract  marriage  in 
a  foreign  country,  in  order  to  evade  the  domestic  law. 
But  at  the  same  time  he  seems  to  admit,  that  a  mar- 
riage so  celebrated  ought  to  be  held  valid,  if  there  is 
no  such  intention  to  evade  the  domestic  law,  although 
the  husband  may  be  a  minor.^    D'Argentre  thus  pro- 
pounds the  general  doctrine.    *^  When  the  question  is, 
as  to  the  right  or  capacity  of  any  person  to  do  civil 
acts  generally,  it  is  to  be  referred  to  the  judge,  who 
exercises  judicial  functions  in  the  place  of  his  domicil ; 
that  is  to  say,  to  whom  his  person  is  subject,  and  who 
has  authority  so  to  pronounce  respecting  him,  that 
whatever  he  shall  promulgate,  adjudge,  or  ordain  re- 
specting the  rights  of  persons  ought  to  obtain,  and  be 
of  force,  in  every  place,  to  which  he  may  transfer  him- 
self^ on  account  of  this  authority  over  the  perspn." 
Cum  de  persoruB  jure  out  haJbUUate  qiuEritur  ad  actus 
dvileSj  in  universum  ea  judicis  ejus  potestas  esty  qui 
domicilio  judicata  id  est,  cui  persona  subjicitur^  qui  de 
eo  sic  sUUuere  potest^  ut  quod  edixerity  judicdrit^  ardi" 
ndrit  de  personarum  jure,  ubicunque  obttneat,  quocum" 
que  persona  contuierit  propter  afficentiam  persontB} 
Froland  asserts  the  same  doctrine,  and  expressly  ex- 

1  Bouhier,  Cout  de  Bourg,  ch.  24,  §  11,  p.  463. 

*  Id.  cb.  28,  $  59  to  G7,  p.  556  to  557;  Id.  ch.  24,  §  11,  p. 463. 

)  1  Froland,  M^m.  1 12. 
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tends  it  to  cases  of  contract.^  Mr.  Henry  in  his  ju- 
dicial capacity  has  given  it  a  like  extent  in  the  EngUsh 
colony  6(  Demarara ;  for  he  declares,  that  in  the  cases 
of  prodigals,  minors,  idiots,  and  lunatics,  the  law  of  the 
domicil  accompanies  the  party  every  where.*  Cochin 
lays  down  the  doctrine  with  great  boldness,  that  a  mar- 
riage contracted  in  a  foreign  country  by  French  sub- 
jects, although  contracted  in  the  form  prescribed  by 
the  foreign  law,  is  void,  if  it  violates  the  laws  of  France. 
The  subjects  of  the  King  of  France  (says  he)  are 
always  his  subjects.  And  the  parties  contracting  at  D. 
(in  Brabant),  have  only  that  capacity  to  contract, 
which  is  given  by  the  laws  of  their  country.  It  is  a 
personal  statute,  which  follows  them  every  where.* 

§  85.  Huberus,  although  he  seems  in  some  places  to 
affirm  an  equally  extensive  doctrine,  in  others  mani- 
festly deems  it  too  broad/  In  regard  to  thov  contract 
of  matrimony  he  holds,  that  it  is  to  be  governed  by  the 
law  of  the  place,  where  the  marriage  is  celebrated, 
with  the  exception,  however,  of  cases  of  mcest.  "  If/* 
says  he,  **  it  is  lawful  in  the  place,  where  it  is  contracted 
and  celebrated,  it  will  be  held  valid  and  have  effect 
every  where,  with  this  exception,  that  it  does  not  pre- 
judice others.  To  which  it  may  be  added,  that  it  is 
not  of  an  evU  example,  as  if  it  should  be  a  case  of 
incest  within  the  second  degree  according  to  the  law  of 
nations."  Si  licitum  est  eo  hco^  uhi  cantrctctwn  et 
celebratum  est,  vbique  validum  erity  effectumque  habebit^ 
sub  ed  exceptione  prejudicii  dUis  non  creandi.     Cui  licet 

1  1  Froland,  M^m.  112, 156  to  160.  See  also  1  Hertii  Opera,  §  4,  n.  8, 
p.  123 ;  Id.  n.  5,  p.  122. 

9  Henry  on  Foreign  Law,  p.  38,  39 ;  Odwin  v.  Forbes ;  Id.  p.  95, 
96,97. 

3  Cochin,  CBuvres,  Tom.  1,  p.  153, 154. 

4  Haberus,  De  Conflictu  Legum,  Lib.  1,  tit  3,  §  12, 13. 
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addere^  si  exempli  nimis  sit  abondnandi,  ut  si  incestum 
juris  gentium  in  secundo  gradu  contingeret.  And  he 
puts  another  exception,  where  persons  belonging  to 
one  country  go  into  another  to  be  married,  merely  to 
evade  the  law  of  their  own  country,  in  which  case  he 
holds  the  marriage  void,  though  good  by  the  law  of  the 
place,  where  it  is  celebrated.* 

^  86.  This  latter  doctrine  has  upon  the  most  solemn 
consideration  been  overturned  in  England,  as  we  shall 
hereafter  see ;  *  and  such  a  marriage  has  been  held  valid. 
But  we  are  not,  therefore,  to  conclude,  that  every  mar- 
riage by  and  between  British  subjects  in  foreign  coun- 
tries, will  be  held  valid,  because  it  is  celebrated  accord- 
ing to  the  laws  of  such  countries.  On  the  contrary, 
where  the  laws  of  England  create  a  personal  incapacity 
to  contract  marriage,  that  incapacity  will,  in  some  cases, 
be  held  to  have  a  universal  operation,  so  as  to  make  a 
subsequent  marriage  in  a  foreign  country  a  mere  nullity, 
when  litigated  in  a  British  court.' 

^  87.  Indeed,  the  general  principle  adopted  in  Eng- 
land in  regard  to  cases  of  this  sort  appears  to  be, 
that  the  lex  loci  contractus  shall  be  permitted  to  pre- 
vail, unless  when  it  would  work  injustice,  or  be  contra 
banos  mores,  or  be  repugnant  to  the  settled  principles 
and  policy  of  its  own  laws.  An  illustration  of  this 
principle,  may  be  found  in  the  known  diflference  between 
the  Scottish  and  the  English  law,  on  the  subject  of  the 
legitimation  of  antenuptial  offspring.  By  the  law  of  Scot- 
land illegitimate  children  become  by  the  subsequent  mar- 
riage of  the  parents  legitimate,  and  may  inherit  as  heirs. 


1  Huber.  Lib.  1,  tit  3,  §  8. 

*  See  2  Kent  Comm.  Lect  26,  p.  91,  93,  (2d  edit) 
'  Conway  v.  Beasley,  3  Hagg.  Ecc.  R.  639,  647, 652 ;  LoUey's  Case, 
1  Rossell  and  Ryan,  Cr.  Cas.  23a 
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But  the  law  of  England  is  otherwise ;  and,  therefore,  a 
person,  born  ante  justas  nuptias  of  parents  domidied 
in  Scotland,  and  subsequently  marrying  there,  cannot 
inherit  landed  property  in  England.  So  it  was  ex- 
pressly decided  in  Doe  dem.  Birthwhisde  v.  VardeD 
(6  B.  and  Ores w.  438.)^  The  court  there  admitted,  that 
the  lex  hci  governs  in  questions  of  marriage ;  but  not 
as  to  the  consequences  of  marriage.  And  one  of  the 
learned  judges  on  that  occasion  said ;  **  The  very  rule, 
that  a  personal  status  accompanies  a  man  every  where, 
is  admitted  to  have  this  qusJification,  that  it  does  not 
militate  against  the  law  of  the  country,  where  the  con- 
sequences of  that  status  are  sought  to  be  enforced." ' 
Yet  the  law  of  foreign  countries  as  to  legitimacy  is  so 
£Btr  respected  in  England,  that  a  person,  illegitimate  by 
the  law  of  his  domicil  of  birth,  will  be  held  illegitimate 
in  England.^ 

^  88.  Another  illustration,  touching  the  capacity  of  per- 
sons to  contract  marriage,  may  be  stated  from  English 
jurisprudence.  By  the  law  of  England  marriage  is  an 
indissoluble  contract,  except  by  the  transcendent  power 
of  Parliament.  Hence  it  has  been  held,  that  a  mar- 
riage, once  celebrated  between  British  subjects  in  an 
English  domicil,  cannot  be  dissolved  by  a  divorce  ob- 
tained under  the  laws  of  a  foreign  country,  to  which 
the  parties  may  temporarily  remove.  Thus,  an  English 
marriage  cannot  be  dissolved,  under  such  circumstances, 
by  a  Scotch  divorce,  regularly  obtained  according  to 
the  law  of  Scotland,  by  persons  going  thither  for  that 

1  See  2  lost  97 ;  Glanville,  B.  7,  cb.  15.  See  also  Yoet  de  Statat 
$  4,  c.  3,  n.  15,  p.  138 ;  1  Hertii  Opera,  De  CoUis.  Leg.  §  4,  p.  129,  §  15. 

9  Per  Litdedale,  J.  5  B.  and  Ores.  455. 

)  See  Sbedden  «•  Patrick,  and  the  Strathmore  Peerage,  cited  in 
5  Bam.  and  Cres.  444 ;  3  Hagg.  Ecc.  R.  652. 
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purpose,  who  have  their  domicil  in  England.  And  a 
second  marriage  in  Scotland  after  such  divorce  will  be 
held  unlawful,  and  will  subject  the  parties  to  the  charge 
of  bigamy.  And  it  yet  rema^ins  an  undecided  question 
m  the  English  law  (as  we  shall  hereafter  see),  whether 
a  band  fide  change  of  domicil,  and  a  divorce  subse- 
quently obtained,  would  change  the  legal  predicament 
of  the  parties  in  an  English  tribunal.' 

§  89.  In  the  American  courts  the  doctrine,  as  to  ca- 
pacity or  incapacity  to  marry,  has  been  held  to  depend 
generally  on  the  law  of  the  place,  where  the  marriage 
is  celebrated,  and  not  on  the  place  of  domicil  of  the 
parties.    An  exception  would  doubtless  be  applied  to 
cases  of  incest  and  polygamy.    But  in  affirmance  of 
the  general  principle  it  has  been  held,  that  if  a  person, 
divorced  from  his  first  wife,  is  rendered  by  the  law  of 
the  place  of  the  divorce  incapable  of  contracting  a 
second  marriage,  still,  if  he  contracts  marriage  in  anoth- 
er state,  where  the  disability  does  not  exist,  the  mar- 
riage will  be  held  valid.    And  a  marriage,  celebrated 
in  a  foreign  state,  to  evAde  the  law  of  the  place  of 
domicil,  is  on  the  same  account  held  valid.*    Mr.  Chan- 
cellor Kent  has  indeed  laid  down  the  doctrine  in  re- 
gard to  contracts  generally  in  terms,  which  may  admit 
of  a  different  interpretation.    He  says,  **  The  personal 
incompetency  of  individuals  to  contract,  as  in  the  case 
of  infancy,  and  the  general  capacity  of  parties  to  contract, 
depend  upon  the  law  of  the  domicil'*'    But  he  is  to 

^  See  Rex  v.  LoHey,  1  Robs,  and  Ryan,  C.  -936 ;  Tovey  v.  Lindsay, 
1  Dow  R.  124 ;  Beazley  v.  Beazley,  3  Hagg.  Ecc.  R.  639.  See  also 
Ferguflson  on  M arr.  and  Div.  Appendix,  269. 

*  3  Kent  Comm.  91  to  93,  (2d  edit.) ;  Id.  458,  459 ;  Putnam  v.  Put- 
nam, 8  Pick.  433 ;  West  Cambridge  v.  Lexington,  1  Pick.  R.  SQf;  De 
CoQohe  «.  Savatier,  3  John.  Ch.  R.  190. 

'  2  Kent  Comm.  Lect  39,  p.  458,  (2d  edition.) 
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be  understood  as  referring  to  the  law  of  the  domicil, 
when  it  is  the  place,  where  the  contract  is  made ;  for 
he  has  in  the  same  paragraph  stated,  that  the  lex  loci 
contractus  governs  in  relation  to  the  validity  of  con- 
tracts, and  has  applied  it  especially  to  nuptial  contracts.^ 
§  90.  The  difficulty  of  applying  any  other  rule  to 
the  class  of  nuptial  contracts  will  become  still  more  clear 
by  attending  to  the  great  extent  of  the  parental  power 
recognised  by  the  continental  nations  of  Europe,  and 
derived  by  them  from  the  civil  law.  Parental  restraints 
upon  the  marriages  of  minors  exist  to  a  very  great  ex- 
tent in  Germany,  Holland,  France,  and  other  civil  law 
countries ;  to  so  great  an  extent  indeed,  that  the  mar- 
riages of  minors,  without  the  consent  of  parents,  or  at 
least  of  the  father,  are  absolutely  void ;  and  the  disa- 
bility of  minority  is  in  these  countries  carried  to   a 

^  2  Kent  Comm.  Lect  39,  p.  458,  (2d  edition),  and  De  Coache  «• 
Savatier,  3  John.  Ch.  R.  190.  —  The  English  authorities,  cited  by 
Chancellor  Kent,  justify  this  conclusion.  One  is,  Male  v.  Roherts, 
in  3  £!sp.  R.  163,  which  was  a  case  of  a  contract  by  a  minor  in 
ScoUand,  during  his  temporary  residence  there,  and  it  was  held 
to  be  governed  by  the  law  of  Scotland.  Another  is.  Ex  parte  Otto 
Lewis,  I  Ves.  R.  298,  where  a^  lunatic  heir  of  a  mortgagee,  who 
had  been  declared  a  non  conipos  in  Hamburg,  and  no  commission  of 
lunacy  had  been  taken  out  in  England,  was  ordered  to  convey  the  estate 
in  payment  of  the  mortgage  in  Hamburg,  under  Statute  4  Geo.  ch.  10. 
Here,  Lord  Harjdwicke  manifestly  acted  upon  the  ground,  that  the 
mortgage  money  was  personal  property,  and,  the  lunatic  being  domiciled 
in  Hamburg,  the  court  would  take  notice  of  his  disability  to  convey 
tiiere,  by  the  law  of  that  place.  The  remaining  authority  is  Pardessua. 
His  doctrine  is  certainly  more  broad.  But  it  could  not  have  been 
intended  by  Chancellor  Kent  to  overrule  the  English  doctrine,  and  his 
own  prior  statement,  upon  the  authority  of  a  foreign  jurist  Pardessua 
is  an  authority  in  favour  of  the  limited  doctrine,  that  a  person  incapaci- 
tated by  the  law  of  his  domicil  cannot  contract  with  validity  there ; 
but  he  carries  his  doctrine  much  farther.  The  cases  of  Saul  v.  His 
Creditors,  17  Martin  R.  596,  598,  and  Baldwin  v.  Gray,  16  Martin  R. 
192, 193,  already  cited,  establish  a  like  limited  doctrine,  and  decide,  that 
a  contract  by  a  minor  is  to  be  governed  by  the  lex  lod  contractus. 
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much  greater  age,  than  it  is  by  the  common  law.^  In 
some  of  these  countries  majority  is  not  attained  until 
thirty ;  and  even  at  this  day  in  France  the  age  of  ma- 
jority of  males  is  twenty-five  and  of  females  is  twenty- 
one.  Yet  France  has  ventured  upon  the  bold  doctrine, 
that  the  marriages  of  Frenchmen  in  foreign  countries 
shall  not  be  deemed  valid,  if  the  parties  are  not  by  its 
own  law  competent  to  contract  from  their  being  under 
the  parental  power.*  There  can  be  little  doubt,  that 
foreign  countries,  where  such  marriages  are  cele- 
brated, wiU  follow  their  own  law,  and  disregard  that  of 
France. 

§  91.  If  we  pass  from  cases  of  minority  to  other 
disabilities^  enforced  by  the  law  of  the  native  or  after 
acquired  domicil^  there  will  be  still  more  reason  to 
doubt,  whether  any  rule  of  such  law  respecting  per- 
sonal capacity  and  incapacity  ought  to  be  declared  to  be 
of  universal  obligation  and  efficacy.  Let  us  take  the 
case  of  a  person  declared  infamous  by  the  law  of 
the  place  of  his  domiciL  It  is  said,  that  under  such 
circumstances  he  is  to  be  deemed  every  where  infa- 
mous. Hinc  (says  Hertius)  in  una  loco  infanm^ 
vhiqut  mfamis  habetur.  Surely,  it  will  not  be  con- 
tended, that,  if  a  Protestant  be  declared  a  heretic  in  a 
Catholic  country,  and  rendered  infamous,  and  inhabili- 
tated  thereby,  he  is  to  be  deemed  under  like  infamy  and 
disability  in  protestant  countries.  That  would  certainly 
be  pressing  the  doctrine  to  a  wanton  extravagance.' 

1  2  Kent  Comm.  Lect  26,  p.  86,  (2d  edition) ;  1  Black.  Comm.  437; 
2  Haggr.  Consist  R.  372, 389 ;  Id.  995 ;  1  Brown,  Civ.  Law,  59. 

9  2  Kent  Comin.  Lect.  26,  p.  93,  note,  (2d  edit.) ;  Code  Civil,  art  170; 
Id.  art  148 ;  1  Toullier,  Droit  Civil,  art  576, 577. 

3  See  1  Hertii  Opera,  §  4,  n.  8,  p.  124 ;  Liver.  Diss.  p.  30, 31. 

Confl.  12  ^ 
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Yet  certainly  the  foreign  jurists  do  press  it  to  that 
extent.^ 

^  92.  In  like  manner,  let  us  consider  the  civil  disa- 
bilities imposed  by  the  English  laws  in  cases  of  out- 
lawry, excommunication,  civil  death,  and  popish  recu- 
sancy.^ It  would  be  difficult  to  maintain,  that  these 
accompanied  the  person  to  America,  where  no  like 
disabilities  exist,  and  where  they  are  foreign  to  the 
whole  genius  of  our  laws.  Yet  foreign  jurists  strenu- 
ously maintain  the  doctrine.^  We  have  no  positive  laws 
declaring,  that  such  foreign  disabilities  shall  not  be  re- 
cognised ;  but  an  American  court  would  deem  them 
purely  local,  and  incapable  of  being  enforced  here. 
Even  the  conviction  of  a  crime  in  a  foreign  country, 
which  makes  the  party  infamous  there,  and  incapable 
of  being  a  witness,  has  been  held  not  to  produce  a  like 
effect  here.*  The  capacity  or  incapacity  of  any  per- 
sons to  do  acts  in  their  own  country  would  undoubted- 
ly under  such  circumstances  be  judged  by  then*  own 
laws  ;  but  not  to  do  extra  territorial  acts. 

^  93.  The  foreign  jurists,  also,  generally  maintain, 
that  the  question  of  legidmacy  or  illegitimacy  is  to  be 
decided  exclusively  by  the  law  of  the  domicil  of  origin. 
They  assert  the  general  maxim  to  be  of  universal  obliga- 
tion, Pater  estj  quern  just(B  nuptiiB demonstrantj  which  is 
true  only  in  a  limited  sense.  They  therefore  hold,  that 
if^  by  the  law  of  a  country  (as  of  Scotland),  a  man,  bom 


1  See  Henry  on  Foreign  Law,  p.  30 ;  1  BouUenois,  Obserr.  4,  p.  52 
to  67. 

3  See  3  Black.  Comm.  101, 102,  283;  1  Black.  Comm.  132;  4  Black. 
Comm.  54,  319,  320. 

3  1  Boullcnois,  Observ.  p.  59  to  p.  67 ;  2  Boullenois,  p.  9, 10, 19.  But 
•ee,  contra,  Voet  De  Statut.  §  4,  ch.  3,  n.  17,  18. 

4  Commonwealth  v.  Green,  17  Mass.  R.  515, 540, 541. 
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a  bastard,  becomes  legitimate  by  a  subsequent  marriage 
of  his  parents,  he  ought  to  be  deemed  legitimate  every 
^vhere.  And  so,  on  the  contrary,  if  a  man  so  bom 
ivould  by  the  law  of  his  own  country  be  deemed  ille- 
gitimate (as  in  England),  he  ought  to  be  deemed 
illegitimate  every  where,  even  in  another  country, 
Inhere  he  would  by  its  law  be  deemed  legitimate.* 
We  have  already  seen,  that  this  doctrine  has  been  ex- 
pressly overruled  in  England.' 

§  94.  Another  case  may  be  put  of  persons,  whose 
marriages  are  void  or  voidable  by  reason  of  their  pro- 
fession. Thus,  by  the  law  of  England,  until  after  the 
reformation,  monks  and  nuns  were  deemed  incapable  of 
contracting  marriage  (as  they  still  are  in  many  parts  of 
the  continent),  and  their  contracts  for  this  purpose 
were  held  nullities.  The  marriages  of  priests  also  were 
in  law  voidable,  as  contrary  to  their  office,  at  any  time 
during  their  lives.*  And  to  this  very  day  in  Catholic 
countries,  marriages  are  prohibited  to  the  priesthood, 
and  to  persons  in  monastic  orders.  Yet  it  would  be 
extremely  difficult  to  maintain,  that  the  marriage  of  a 
nun,  or  monk,  or  priest,  celebrated  in  America,  where  no 
such  prohibition  exists,  ought,  causd  professianiSj  to  be 
held  a  mere  nullity  on  account  of  such  foreign  prohibi- 
tions, especially  where  the  other  party  is  entitled  to 
the  protection  of  our  laws. 

§  95.  By  the  laws  of  some  countries  the  subjects 
thereof  are  prohibited  from  intermarrying  with  foreign- 


1  1  Boullenois,  Obser.  4,  p.  62  to  64.  But  see  Voet  De  Statut  §  4, 
cb.  3,  n.  15,  p.  138 ;  1  Hertii  Opera,  §  4,  p.  129,  §  14,  15. 

9  Doe  V.  Vardell,  5  B.  and  Cres.  438,  452,  453;  1  Hertii  Op.,  De 
Collis.  Leg.  §  4)  P-  1^)  §  15- 

3  2  Inst  686,  687;  Com.  Dig.  Baron  and  Feme,  B.  2;  1  Woodes. 
Lect  16,  p.  422. 
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ers,  or  with  persons  of  another  sect ;  and  some  civSians 
have  held,  that  such  laws  are  of  universal  obUgation,  and 
accompany  the  person  every  whereJ  But  it  can  hardly 
be  supposed,  that  any  other  nation  would  suffer  such  a 
marriage  celebrated  in  its  own  dominions,  with  one  of  its 
own  subjects,  according  to  its  own  laws,  to  be  deemed 
a  nullity  in  its  own  courts.  Such  a  narrow  prohibition 
would  be  justly  deemed  odious,  and  be  rejected. 

§  96.  Another  case  may  be  put  of  even  a  more 
striking  character.  Suppose  a  person  to  be  a  slave  in 
his  own  country,  having  no  personal  capacity  to  con- 
tract there,  is  he  upon  his  removal  to  a  foreign  country, 
where  slavery  is  not  tolerated,  to  be  still  deemed  a 
slave  1  If  so,  then  a  Greek  or  Asiatic,  held  in  slavery 
m  Turkey,  would,'  upon  his  arrival  in  England,  or 
in  Massachusetts,  be  deemed  a  slave  and  be  there  sub- 
ject to  be  treated  aa  mere  property,  and  under  the 
uncontrollable  despotic  power  of  his  master.  The 
same  rule  would  exist  as  to  Africans  and  others,  held 
in  slavery  in  foreign  countries.  We  know,  how  this 
point  has  been  settled  in  England.  It  has  been  deeid- 
edy  that  the  law  of  England  abhors,  and  will  not  endure 
the  existence  of  slavery  within  the  nation ;  and  conse^ 
quendy,  as  soon  as.  a  slave  lands  in  England,  he  becomes 
ip^o  facto  a  freeman,  and  discharged  from  the  state  of 
servitude.^  Independent  of  the  provisions  of  the  con- 
stitudon  of  the  United  States,  for  the  protection  of  the 
rights  of  masters  in  regard  to  domestic  fugitive  slaves, 


1  Voet  De  Stat.  §  5,  ch.  2,  n.  1,  p.  155, 156 ;  Vattel,  B.  2,  ch.  8,  §  115. 

a  Somersett's  Case,  LofiU  R.  1;  S.  C.  11 ;  Sute  Trials,  (Hargrave 
edit)  340 ;  20  Howell,  State  Trials,  79 ;  Co.  Lit  79 ;  Harg.  note,  44 ; 
1  Black.  Comm.  424, 425,  Christian's  note  ;  Forbes  v.  Cochrane,  2  B.  and 
Cre8.448;  The  Amedie,  1  Acton  R.  240 ;  S.  C.  1  Dodson  R.84;  Id.  91, 
95 ;  The  St  Louis,  2  Dodson  R.  210. 
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there  is  no  doubt,  that  the  same  principle  perrades  the 
common  law  of  the  non  slave  holding  states  m  Ameri- 
ca ;  that  is,  foreign  slaves  would  no  longer  be  deemed 
such  after  their  removal  thither.^  It  is  quite  a  different 
question,  how  far  rights  acquired^  and  wrongs  done  to 
slave  property,  or  contracts  made  respecting  such 
property,  in  countries,  where  slavery  is  permitted,  may 
be  allowed  to  be  redressed,  or  recognised  in  the  judi- 
cial tribunals  of  governments,  wjiich  prohibit  slavery.' 
§  97.  Struck  with  the  inconveniences  of  the  doc- 
trine of  the  ubiquity  of  the  law  of  the  domicil,  as  «to  the 
capacity,  state,  and  condition  of  persons,  a-  learned 
judge  in  the  Scottish  courts '  has  not  hesitated  tohold 
an  opposite  doctrine  to  belong  to  Scotland.  ^*  Would 
a  mafriage  here,^'  says  he,  "  be  declared  void,  because 
the  parties  were  domiciled  in  England,  and  were 
minors,  when  they  married  here,  and  of  course  inca- 
pable by  the  law  of  that  country  of  contracting  mar- 
riage 1  This  category  of  law  does  not  affect  the  con- 
tracting individuals  only,  but  the  public,  and  that  in 
various  ways.  And  the  consequences  would  prove 
not  a  litde  inconvenient,  embarrassing,  and  probably 
even  inextricable,  if  the  personal  incapacities  of  indi- 
viduals, as  of  majors  and  minors,  the  competency  to 
contract  marriages,  and  infringe  matrimonial  engage- 
ments, the  rights  of  domestic  authority  and  service, 
and  the  like,  were  to  be  qualified  and  regulated  by 
foreign  laws  and  customs,  with  which  the  mass  of  the 

1  See  Saul  v.  His  Creditors,  17  Martin  R.  598 ;  In  re  Francisco,  9 
Amer.  Jurist,  490 ;  Butler  v.  Hopper,  1  Wash.  C.  C.  R.  499 ;  Ex  parte 
Simmons,  4  Wash.  C.  C.  R.  890. 

'  Madrazo  v.  Wil]e3,3  B.  and  Aid.  3&3;  Forbes  v.  Cochrane,  2  B.  and 
Cres.  448  ;.The  St  Louis,2  Dodson  R.  210 ;  The  Antelope,  10  Wheaton 
R.  66 ;  Wharton's  Digest,  Servants  and  Slaves,  A.  D. 

3  Lord  Meadowbank. 
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population  must  be  utterly  unacquainted.  Accordingly, 
the  laws  of  this  description  seem  no  where  to  yield  to 
those  of  foreign  countries ;  and  accordingly,  it  is  be- 
lieved, no  nation  has  hitherto  thought  of  conferring 
powers  and  forms  on  its  courts  of  justice,  adequate  for 
enabling  them  to  execute  over  foreigners  regular  au- 
thority for  enforcing  the  observance  by  them  of  the 
laws  of  their  own  country,  when  expatriated.  In  fact, 
the  very  same  principles,  which  prescribe  to  nations 
the  administration  of  their  own  criminal  law,  appear  to 
require  a  like  exclusive  administration  of  law  relative 
to  the  domestic  relations.  Hence,  both  in  England  and 
Scotland,  the  most  regular  constitution  abroad  of  do- 
mestic slavery  was  held  to  afford  no  §laim  to  domestic 
service  in  this  country,  though  reatrictions  for  only 
such  service,  and  under  such  domestic  authority,  as  our 
laws  recognised.  The  whole  order  of  society  would 
be  disjointed,  were  the  positive  institutions  of  foreign 
nations  concerning  the  domestic  relations,  and  the  ca- 
pacities of  persons  regarding  them,  admitted  to  operate 
universally,  and  form  privileged  castes,  livmg  each 
under  separate  laws,  like  the  barbarous  nations  durmg 
many  centuries  after  their  settlement  in  the  Roman 
Empire."  * 

^  98.  These  diversities  in  the  practical  jurispru- 
dence of  different  countries,  as  to  the  efiect  of  personal 
ability  and  disability,  capacity  or  incapacity,  abundantly 
establish,  in  the  first  place,  that  there  is  no  general  rule 
on  the  subject,  which  is  admitted  by  all  nations ;  and, 
in  the  next  place,  that  the  very  exceptions  introduced, 
or  conceded,  by  those,  who  most  strenuously  contend 
for  the  universal  operation  of  the. law  of  the  domicil  in 


1  Lord  Meadowbank ;  Fergusson  on  Man:,  and  Divorce,  App.  361, 96SL 
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cases  of  this  nature,  as  satisfactorily  establish,  that  no 
general  rules  have  been  or  can  be  established,  which 
may  not  work  g^^'lftUfl  jp^nnvfj^j^^jice  to  the  interests 
ij^r  ipfgrihi^if^Qs  yf  f\<f\[i^  <;;^iintri^y.     The  proper  conclu- 
sion, then,  to  be  drawn  from  this  review  of  the  sub- 
ject is,  that  the  rule  of  Huberus  is  correct,  that  no 
nation  is  under  any  obligation  to  give  effect  to  the  laws 
of  another  nation,  which  are  prejudicial  to  itself  or  its 
citizens ;  that  in  all  cases  it  must  judge  for  itself,  what 
foreign  laws  are  so  prejudicial  or  not ;  and  that,  in  cases 
not  so  prejudicial,  a  spirit  of  comity  and  a  sense  of 
mutualutilitv  ought  to  induce  every  nation  to  ajlpw.  full 
fprgft  and  pffeQt^Ia^lh.s^Jaj£g..pX  .feyery ^other^nation. 
This  is  the  doctrine  asserted  by  Chancellor  Kent,  and 
it  certainly  has  a  jnost  Solid  foundation  in  the  actual 
practice  of  nations.     "  There  i^  no  doubt,''  says  he, 
"  of  the  truth  of  the  general  proposition,  that  the  laws 
of  a  country  have  no  binding  force  beyond  its  own  terri- 
torial limits ;  and  their  authoiity  is  admitted  in  other 
states,  not  ex  proprio  vigore^  but  ex  comitate,  &c. 
Every  independent  community  will  judge  for  itself, 
how  far  the  comitas  inter  communitates  is  to  be  per- 
mitted to  interfere  with  its   domestic   interests  and 
policy,  &c.    It  is  a  maxim,  that  locus  regit  actum, 
unless  the  intention  of  the  parties  to  the  contrary  be 
clearly  shown.     It  is,  however,  a  necessary  exception 
to  the  universality  of  the  rule,  that  no  people  are  bound 
to  enforce,  or  hold  valid  in  their  courts  of  justice  any 
contract,  which  is  injurious  to  their  public  rights,  or 
offends  their  morals,  or  contravenes  their  policy,  or 
violates  a  public  law."* 


1  2  Kent  Comm.  Lect  39,  p.  457,  458,  (*2d  edit)     See  also  Green- 
wood V*  Cartis,  6  Maas.  R.  378,  379.  —  This  sabject  is  a  good  deal 
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^  99.  In  discussing  this  subject  our  attention  has 
been  more  particularly  drawn  to  the  common  cases  of 
incapacity,  resulting  from  minority,  and  marriage.  But 
the  principles^  which  apply  to  them,  are  not  materially 
different  from  those,  which  apply  to  cases  of  idiocy, 
insanity,  and  prodigality.  The  extent  of  the  rights  and 
authorities  of  guardians,  curators,  parents,  and  masters, 
over  persons  subjected  to  their  control,  or  committed 
to  their  charge,  may,  in  a  general  sense,  be  said  to 
depend,  so  far  as  they  are  to  be  recognised,  or  enforced 
by  and  in  foreign  nations,  upon  the  same  common  in- 
ternational jurisprudence. 

^  1 00.  In  concluding  this  discussion,  as  to  the  opera- 
tion of  foreign  laws  on  questions  relating  to  the  ca- 
pacity, state,  and  condition  of  persons,  it  may  be  useful 
/  to  bring  together Jhose  rules,  which  seem  best  estab- 
/    ^is^^^d  iq  the  jurisprudence _of_England_a)ad  Amenca> 
I     leaving  others  of  a  more  doubtful  character  and  extent 
^>    to  be  decided,  as  they  may  arise  in  the  proper  forum. . 
§  lOlf  First.     The  capacity,  state,  and  condition 
of  persons  according  to  the  law  of  their  domicil  will 
generally  be  regarded,  as  to  acts  done,  rights  ac- 
quired, and  contracts  made   in  the   place  of   their 
domicil.      If  these  acfs,  rights,  and  contracts  have 
validity  there,  they  will  be  held  equally  valid  every 
where.      If  invalid  there,  they  will  be  held  invalid 
every  where.* 

^  102.  Secondly.    But  as  to  acts  done,  and  rights 

discussed  in  Fergusson  on  Marriage  and  Diyorce ;  and  the  opinions  in 
the  case  of  Gordon  v.  Pye,  in  1815,  and  of  Edmonstone  and  others,  in 
1816,  before  the  Scottish  courts,  are  particularly  worthy  of  examination, 
from  their  comprehensive  learning  and  ability ;  Fergusson,  Appendix, 
p.  276  to  363.    See  also,  Id.  p.  384  to  422. 

1  See  Male  «.  Roberts,   3  Esp.  &.  63 ;   Thompson  «.  Ketcham, 
8  John.  189. 
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acquired,  and  contracts  made  in  other  countries,  the 
law  of  the  country,  where  they  are  done,  acquired,  or 
made,  will  generally  govern  in  respect  to  the  capacity, 
state,  and  condition  of  persons. 

^  1 03.  Thirdly.  Hence  we  may  deduce,  as  a  corolla- 
ry, that  in  regard  to  questions  of  minority  or  majority, 
competency  or  incompetency  to  marry,  incapacities 
incident  to  coverture,  guardianship,  emancipation,  and 
other  personal  qualities  and  disabilities,  the  law  of  the 
domicil  of  birth,  or  of  other  fixed  domicil,  is  not 
generally  to  govern,  but  the  lex  loci  contractus  aut 
actuSy  the  law  of  the  place,  where  the  contract  is  made, 
or  the  act  done.  Therefore  a  person,  who  is  a  minor, 
until  he  is  of  the  age  of  twenty-five  years  by  the  law 
of  his  domicil,  and  incapable,  as  such,  of  making  a  valid 
contract  there,  may  nevertheless  in  another  country,, 
where  he  would  be  of  age  at  twenty-one  years,  gene- 
rally make  a  valid  contract  at  that  age,  even  a  contract 
of  marriage. 

§  104.  Fourthly.  Personal  disqualifications  not  aris- 
ing from  the  law  of  nature,  but  from  the  principles  of 
the  customary  or  positive  law  of  a  foreign  country, 
and  especially  such  as  are  of  a  penal  nature,  are  not 
generally  regarded  in  other  countries,  where  the  like 
disqualifications  do  not  exist.  Hence,  the  disqualifica- 
tions resulting  from  heresy,  excommunication.  Popish 
recusancy,  infamy,  and  other  penal  disabilities,  are  not 
enforced  in  any  other  country,  except  that,  in  which 
they  originate.  They  are  strictly  territorial.  So  the 
state  of  slavery  will  not  be  recognised  in  any  country^ 
whose  institutions  and  policy  prohibit  slavery.^ 

^  105.  Fifthly.     In  questions  of  legitimacy,  the  lex 

i  Co.  Lit  79,  b. ;  Harg.  note,  44. 
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loci  of  the  marriage  wUl  generally  govern,  as  to  the 
issue  subsequently  bom.  If  the  marriage  is  valid  by 
the  lex  locij  it  will  generally  be  held  valid  every 
where  for  the  purpose  of  heirship.  If  invalid  there, 
it  will  generally  (not  universally)  be  held  invalid  every 
where. 

^106.  Sixthly.  No  nation  being  under  any  obliga- 
tion to  yield  up  its  own  laws,  in  regard  to  its  own  sub- 
jects, to  the  laws  of  other  nations,  it  will  not  suflTer  its 
own  subjects  to  evade  the  operation  of  its  own  funda- 
mental policy  or  laws,  or  to  commit  frauds  in  violation 
of  them,  by  acts  or  contracts  made  in  a  foreign  coun- 
try ;  and  it  will  judge'  for  itself,  how  far  it  will  adopt,  or 
reject  such  acts  or  contracts.  Hence,  the  acts  of 
prodigals,  minors,  idiots,  lunatics,  and  married  women, 
escaping  into  foreign  countriefs,  are  not  to  be  deemed 
as,  of  course,  absolutely  obligatory,  even  if  sanctioned 
by  the  foreign  law,  unless  the  laws  of  their  own  coun- 
try adopt  such  foreign  law,  as  a  rule  in  such  cases.^ 


1  An  apt  illastration  of  this  rule  may  be  found  in  the  present  law  of 
France.  By  that  law,  a  marriage  contracted  in  a  foreign  country  be- 
tween Frenchmen,  or  a  Frenchman  and  a  stranger,  is  valid,  if  celebrated 
according  to  the  forms  used  in  that  country,  provided  it  is  preceded  by 
a  proper  publication  of  banns,  and  the  Frenchman  does  not  contravene 
the  other  provisions  of  the  French  law.  Upon  this  law  Toullier  re- 
marks, that  the  conditions,  required  to  be  complied  with,  are  those  of 
the  code  respecting  the  contract  of  marriage  ;  for  as  the  laws  respect- 
ing the  person  follow  a  Frenchman  every  where,  it  results,  that  even  in 
a  foreign  country  he  is  held  to  conform  to  the  French  laws  relative  to 
the  age  of  the  contracting  parties,  their  family,  and  the  impediments  to 
marriage.  1  Toullier,  Droit  Civil  Francois,  art.  576,  p.  484.  So  that 
French  minors,  who  are  incapable  of  contracting  a  marriage  in  France, 
are  disabled  every  where,  even  though  the  marriage  would  be  good  by 
the  law  of  the  place,  where  the  marriage  is  celebrated.  The  English 
and  American  law  hold  such  a  marriage  good.  Code  Civil,  art  144, 
148,  170;  Merlin,  Rupert,  tit  Loi.  §  6,  n.  1.  See  also  2  Kent  Comm. 
Lect  26,  p.  93,  note,  (2d  edition.)     The  doctrine  of  France,  in  this 
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So  a  person  bom  before  wedlock,  who  in  the  country 
of  his  birth  is  deemed  illegitimate,  may  not,  by  a  sub- 
sequent marriage  of  his  parents  in  another  country, 
where  such  marriage  would  make  him  legitimate,  cease 
to  be  illegitimate  in  the  country  of.  his  birth.  Hence 
also,  if  a  marriage  is  by  the  laws  of  a  country  indissolu- 
ble, when  once  contracted  between  its  own  subjects, 
they  may  not,  by  a  mere  removal  into  another  country, 
at  least  without  a  change  of  domicil,  be  deemed  capa- 
ble of  contracting  a  new  marriage  after  a  divorce,  law- 
ful by  the  law  of  the  place,  to  which  they  have  re- 
moved.^ But  this  will  be  more  fully  considered  in  the 
succeeding  chapters. 

respect,  is  but  an  illustration  of  the  general  rule,  prescribed  by  the 
Civil  Code  (art  S.\  that  the  laws  respecting  the  state  and  condition 
of  Frenchmen  govern  them  even  when  resident  in  a  foreign  country. 

1  See  Rex  v.  Lolley,  1  Russ.  and  Ryan's  Case,  236 ;  Tovey  v.  Lind- 
say, 1  Dow  R.  124  ;  Beazley  v.  Beazley,  3  Hagg.  Eccl.  R.  639 ;  McCar- 
thy V.  De  Loix,  1831,  2  Russell  and  Myke  R. 
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CHAPTER  V. 


MARRIAGC. 


§  107.  Having  treated  of  the  capacity  and  incapacity 
of  persons,  as  affected  by  foreign  law,  we  shall  next 
proceed  to  consider  more  fully  the  nature  and  effect 
of  the  relation  of  marriage  contracted  by  and  between 
persons,  who  are  admitted  to  possess  competent  ca- 
pacity. We  shall  then  discuss  the  manner,  in  which 
that  relation  may  be  dissolved,  and  the  effect  of  such 
dissolution. 

§  108.  Marriage  is  treated  by  all  civilized  nations  as 
a  peculiar  and  favored  contract  It  is  in  its  origin  a 
contract  of  natural  law.  It  may  exist  between  two 
individuals  of  different  sexes,  although  no  third  person 
existed  in  the  world,  as  happened  in  the  case  of  the 
common  ancestors  of  mankind.  It  is  the  parent^  and 
not  the  child  of  society;  prindpium  urbis  et  quasi 
seminarium  reipublictB.  In  civil  society  it  becomes  a 
civil  contract,  regulated  and  prescribed  by  law,  and 
endowed  with  civil  consequences.  In  most  civilized 
countries,  acting  under  a  sense  of  the  force  of  sacred 
obligations,  it  has  had  the  sanctions  of  religion  super- 
added. It  then  becomes  a  religious,  as  well  as  a  natu- 
ral and  civil  contract ;  for  it  is  a  great  mistake  to  sup- 
pose, that  because  it  is  the  one,  therefore  it  may  not 
likewise  be  the  other.^  The  common  law  of  England 
(and  the  like  law  exists  in  America)  considers  marriage 
in  no  other  light  than  as  a  civil  contract    The  holmess 


1  Dalrymple  «.  Daliymple,  3  Hagg.  Consist  R.  63 ;  L'mclo  «.  Belisa- 
rio,  1  Hagg.  Consist  R.  231. 


CH.  v.]  MARRIAO£.  101 

of  the  matrimonial  state  is  left  entirely  to  ecclesiastical 
and  religious  scrutiny.^  In  the  Catholic  and  in  some  of 
the  Protestant  countries  of  Europe  it  is  treated  as  a 
sacrament' 

^  109.  There  are  some  remarks  on  this  subject 
made  by  a  distinguished  Scottish  judge,  so  striking, 
that  they  deserve  to  be  quoted  at  large.    '*  Marriage 
being  entirely  a  personal  consensual  contract,  it  may 
be  thought,  that  the  lex  loci  must  be  resorted  to  in 
expounding  every  question,  that  arises  relative  to  it. 
But  it  vdll  be  observed,  that  marriage  is  a  contract  sui 
generis,  and  differing,  in  some  respects,  from  all  other 
contracts,  so  that  the  rules  of  law,  virhich  are  appli- 
cable  in  expounding  and   enforcing  other  contracts, 
may  not  apply  to  this.     The  contract  of  marriage 
is  the  most  important  of  all  human  transactions.     It 
18  the  very  basis  of  the  whole  fabric  of  civilized 
society.    The  status  of  marriage  is  juris  gentium^  and 
the  foundation  of  it,  like  that  of  all  other  contracts, 
rests  on  the  consent  of  parties.    But  it  differs  from 
other  contracts  in  this,  that  the  rights,  obligations,  or 
duties,  arismg  from  it,  are  not  left  entirely  to  be  regu* 
lated  by  the  agreements  of  parties,  but  are,  to  a  certain 
extent,  matters  of  municipal  regulation,  over  which  the 
parties  have  no  control,  by  any  declaration  of  their 
will.    It  confers  the  status  of  legitimacy  on  children 
bom  in  wedlock,  with  all  the  consequential  rights, 
duties,  and  privileges,  thence  arising ;  it  gives  rise  to 
the  relations  of  consanguinity  and  affinity ;  m  short,  it 
pervades  the  whole  system  of  civil  society.    Unlike 
other  contracts,  it  cannot,  in  general,  amongst  civilized 

1  1  Black.  Comm.  433.  >  3  Hag;;.  Consist  E.  63  to  65. 
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nations,  be  dissolved  by  mutual  consent ;  and  it  sub- 
sists in  full  force,  evenr  although  one  of  the  parties 
should  be  for  ever  rendered  incapable,  as  in  the  case  of 
incurable  insanity,  or  the  like,  from  performing  his 
part  of  the  mutual  contract 

§  1 1 0.  "  No  wonder  that  the  rights,  duties,  and  obliga- 
tions, arising  from  so  important  a  contract,  should  not  be 
left  to  the  discretion  or  caprice  of  the  contracting  parties, 
but  should  be  regulated,  in  many  important  particulars, 
by  the  laws  of  every  civilized  country.  And  such  laws 
must  be  considered  as  forming  a  most  essential  part  of 
the  public  law  of  the  country.  As  to  the  constitution 
of  the  marriage,  as  it  is  merely  a  personal,  consensual 
contract,  it  must  be  valid  every  where,  if  celebrated 
according  to  the  lex  loci ;  but,  with  regard  to  the  rights, 
duties,  and  obligations,  thence  arising,  the  law  of  the 
domicil  must  be  looked  to.  It  must  be  admitted,  that, 
in  every  country,  the  laws  relative  to  divorce  are  con- 
sidered as  of  the  utmost  importance,  as  public  laws 
affecting  the  dearest  interests  of  society. 

§  11 L  ^^It  is  said,  that,  in  every  contract  the  parties 
bind  themselves,  not  only  to  what  is  expressly  stipulated, 
but  also  to  what  is  implied  in  the  nature  of  the  con- 
tract ;  and  that  these  stipulations,  whether  express  or 
implied,  are  not  affected  by  any  subsequent  change  of 
domicil  This  may  be  true  in  the  general  case,  but, 
as  already  noticed,  marriage  is  a  contract  sui  generis^ 
and  the  rights,  duties,  and  obligations,  which  arise  out 
of  it,  are  matters  of  so  much  importance  to  the  well- 
being  of  the  State,  that  they  are  regulated,  not  by  the 
private  contract,  but  by  the  public  laws  of  the  State, 
which  are  imperative  on  all,  who  are  domiciled  within 
its  teritory.  If  a  man  in  this  country  were  to  confine 
his  wife  in  an  iron  cage,  or  to  beat  her  with  a  rod  of 


CH.  v.]  MARRIAGE.  103 

the  thickness  of  the  Judge's  finger,  would  it  be  a 
justification  in  any  court,  to  allege,  that  these  were 
powers,  which  the  law  of  England  conferred  on  a  hus- 
band, and  that  he  was  entitled  to  the  exercise  of  them, 
because  his  marriage  had  been  celebrated  in  that 
country  1 

^  112.  "In  short,  although  a  marriage,  which  is  con- 
tracted according  to  the  lex  loci,  will  be  valid  all  the  world 
over,  and  although  many  of  the  obligations  incident  to 
it  are  left  to  be  regulated  solely  by  the  agreement  of 
the  parties ;  yet  many  of  the  rights,  duties,  and  obliga- 
tions, arising  from  it,  are  so  important  to  the  best  inter- 
ests of  morality  and  good  government,  that  the  parties 
have  no  control  over  them ;  but  they  are  regulated  and 
enforced  by  the  public  law,  which  is  imperative  on  all, 
who  are  domiciled  within  its  jurisdiction,  and  which 
cannot  be  controlled  or  afiected  by  the  circumstance, 
that  the  marriage  was  celebrated  in  a  country,  where 
the  law  is  difierent.     In  expounding  or  enforcing  a 
contract  entered  into  in  a  foreign  country,  and  executed 
according  to  the  laws  of  that  country,  regard  will  be 
paid  to  the  lex  loci,  as  the  contract  is  evidence,  that  the 
parties  had  in  view  the  law  of  the  country,  and  meant 
to  be  bound  by  it.    But  a  party,  who  is  domiciled  here, 
cannot  be  permitted  to  import  into  this  country  a  law 
peculiar  to  his  own  case,  and  which  is  in  opposition  to 
those  great  and  important  public  laws,  which  our  Leg- 
islature has  held  to  be  essentially  connected  with  the 
best  interests  of  society."  ^ 

§  1 13.  The  general  principle  certainly  is,  (as  we  have 
already  seen,)  that  between  persons,  sui  juris,  marriage 
is  to  be  decided  by  the  law  of  the  place,  where  it  is 

^  Lord  Robertson,  in  Fergusson  on  Marr.  and  Div.  397,  398,  399. 
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celebrated  If  valid  there,  it  is  valid  every  where. 
It  has  a  legal  ubiquity  of  obligation.  If  invalid  there, 
it  is  equally  invalid  every  where.^  The  most  promi- 
nent, if  not  the  only  known  exceptions  to  the  rule,  are 
those  respecting  polygamy  and  incest ;  those  positively 
prohibited  by  the  public  law  of  a  country,  from  motives 
of  policy ;  and  those  celebrated  in  foreign  countries  by 
subjects  entitling  themselves  under  special  circumstan- 
ces to  the  benefit  of  the  laws  of  their  own  country. 
Cases,  illustrative  of  each  of  these  exceptions,  Iiave 
been  already  alluded  to. 

§  11 4.  Christianity  is  understood  to  prohibit  polyga- 
my and  incest;  and  therefore  no  Christian  country 
would  recognise  polygamy,  or  incestuous  marriages.' 
But  when  we  speak  of  incestuous  marriages,  care 
must  be  taken  to  confine  the  doctrine  to  such  cases, 
as  by  the  general  consent  of  Christendom  aA  deem- 
ed incestuous.  It  is  difficult  to  ascertain  exactly 
the  point,  at  which  the  law  of  nature,  or  Christianity, 
ceases  to  prohibit  marriages  between  kindred;  and 
nations  are  by  no  means  agreed  on  this  subject.'  In 
most  of  the  countries  of  Europe,  in  which  the  ca- 
non law  has  had  authority  or  influence,  marriages 
are  prohibited  between  near  relations  by  blood  or  mar- 
riage ;  and  the  canon  and  the  common  law  seem  to 
have  made  no  distinction  on  this  point  between  con- 

1  Ryan  v.  Ryan,  2  Phill.  Eccl.  R.  332 ;  Herbert  «.  Herbert,  3  Phfll. 
Eccl.  R.  58  ;  Dalrymple  v,  DaJrymple,  2  Hngg.  Consist  R.  54 ;  Rading 
V.  Smith,  2  Hagg.  Consist.  R.  390,  39] ;  Scrimshire  v.  Scrimshire,  2 
Hagg.  Consist.  R.  395 ;  Ilderton  v,  Ilderton,  2  H.  Bl.  145 ;  Middleton  v. 
Janverin,  2  Hagg.  R.  437 ;  Lacon  v.  Higgins,  3  Stork.  R.  178 ;  2  Kent 
Comm.  Lect.  26,  p.  91,  (2d  edit);  2  Kaims  on  Eq.  B.  3,  ch.  8,  §  1. 

s  See  Paley  on  Moral  Phil.  B.  3,  ch.  6 ;  2  Kent  Comm.  Lect  26,  p.  81, 
(2d  edit);  1  Black.  Comm.  436.  See  Grotius,  B.  2,  ch.  5,  §  9  ;  Green- 
wood V.  Curtis,  6  Mass.  R.  378. 

3  Grotius,  B.  2,  ch.  5,  §  12, 13, 14.    See  1  Brown  Ciy.  Law,  61  to  65. 
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sanguinity,  or  relation  by  blood  and  affinity,  or  relation 
by  marriage^  though  there  certainly  is  a  very  material 
difference  in  the  cases.^  Marriages  between  relations 
by  blood,  in  the  lineal  ascending  or  descending  line,  are 
universally  held  by  the  common,  the  canon,  and  the 
civil  law,  to  be  unnatural  and  unlawful^  And  a  mar- 
riage between  an  uncle  and  niece  by  blood  has  been 
held  in  England  to  be  incestuous,  upon  the  ground,  that 
it  is  against  the  law  of  God  and  sound  morals,  that  it 
would  tend  to  endless  confusion,  and  that  the  sanctity 
of  private  life  would  be  polluted,  and  the  proper  free- 
dom of  intercourse  in  families  would  be  destroyed,  if 
such  practices  were  not  discountenanced  in  the  strong- 
est manner.' 

§  115.  In  England  it  has  been  declared  by  statute, 
that  all  persons  may  lawfully  marry,  but  such  as  are 
prohibited  by  God's  law,  that  is,  such  as  are  within  the 
Levitical  degrees.*  And  it  has  been  there  held,  that  a 
marriage  between  a  father-in-law  and  the  daughter  of 
his  first  wife  is  incestuous  and  unlawful.^  In  the  col- 
lateral line,  marriages  between  brother  and  sister  by 
blood  are  deemed  incestuous  and  void,  and  indeed 
seem  repugnant  to  the  first  principles  of  social  order 
and  morality.*^     Beyond  this,  it  seems  difficult  to  ex- 

I  2  Kent  Comm.  Lect  26,  p.  81,  82,  (2d  edit.) ;  1  Bl.  Comm.  434. 

s  Wightman  v.  Wightman,  4  John.  Ch.  R.  343 ;  2  Kent  Comm.  Lect 
26,  p.  81,  (2d  edit) ;  Harrison  v.  Burwell,  Vaughan  R.  206 ;  S.  C.  2  Vent 
R.  9 ;  Grotius,  B.  2,  ch.  5,  §  12,  13,  14 ;  Grotius,  B.  2,  §  12,  n.  2 ; 
2  Heinecc.  Elem.  Juris  Nator.  B.  2,  ch.  2,  §  40,  by  Turnbull. 

9  Burgess  v.  Burgess,  1  Hagg.  Consist  R.  384,  386 ;  1  Black.  Comm. 
435 ;  Butler  v.  Gastrill,  Gilbert  R.  156, 158 ;  2  Kent  Comm.  Lect  26w 
p.  84,  (2d  edit) 

^  Com.  Dig.  Baron  and  Feme,  B.  2,  B.  4. 

5  1  Hagg.'  Consist  R.  383,  note. 

^  Wightman  v.  Wightman,  4  John.  Ch.  R.  343;  2  Kent  Comm.  Lect 
26,  p.  83,  (2d  edit) 

Conjl.  14 
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tend  the  prohibition  upon  princij^  Incestuous  mar- 
riages by  the  English  law  are  not  absolutely  Toid ;  but 
are  voidable  only  during  the  lives  of  the  parties  ;  and, 
if  not  so  avoided,  are  deemed  after  their  death  to  all 
intents  and  purposes  valid.^  But  upon  the  pointy 
whether  a  marriage  between  a  man  and  the  sister  of 
his  deceased  first  wife  is  lawful,  there  has  been  a  di- 
versity of  opinion  and  practice.  In  England  it  woold 
be  held  invalid'  In  many  of  the  American  states,  it  is 
held  clearly  valid,  not  merely  in  a  civfl  sense,  bui  in  a 
moral  and  Christian  sense ;  in  others,  the  English  rule 
prevails.' 

^  116.  It  would  be  a  strong  point  to  put,  that  a 
marriage,  perfectly  valid  between  such  parties  m  all 
New  England,  should  be  held  invalid  in  Yirginia,  or 

England,  even  though  the  parties  originally  belonged  to 

—     -    ■ 

1  1  Black.  Comm.  434,  435i 

9  Burn  Eccl.  Law,  Marriage,  I';  1  Black.  Comm.  434, 435,  Chrktiaii's 
note  (2),  citing  Gibson's  Cod.  412 ;  Harris  v.  Hicks,  Salk.  548 ;  Hall  v. 
Good,  Vaughan  R.  302,  312 ;  Barn  EccL  Law,  Biarriage,  L ;  Com.  Dig* 
Baron  and  Feme,  B.  2,  B.  4;  2  Inst  683 ;  Bac.  Abridg.  Marriage  A. 

3  Lord  Ciiief  Justice  Vaughan,  in  deliyering  the  opinion  of  the  court 
in  Harrison  v.  Burwell  (Vaughan  R.  206 ;  S.  C.  2  VenL  R.  9),  says, 
that  a  man  is  proliibited  by  the  statute,  32  Henry  8,  [ch.  38,]  to  marry 
his  wife's  sister.  But  within  the  meaning  of  Leviticus,  (ch.  18,  v.  14,)  and 
the  constant  practice  of  the  Commonwealth  of  the  Jews,  a  man  was 
prohibited  to  marry  his  wife's  sister  only  during  her  life  ;  after  be  might 
So  the  text  is.  Vaughan  R.  241 ;  S.  C.  2  Vent  17.  There  seems  a 
discrepancy  between  what  is  here  said,  and  his  judgment  in  the  subse- 
quent case  of  Hall  v.  Good,  Vaughan  R.  302,  312,  320.  The  opinion 
of  Lord  Chief  Justice  Vaughan,  in  both  cases,  and  the  case  of  Butler 
V.  Gastrin,  Gilbert  £q.  R.  156,  are  full  of  learning  and  instruction  on 
the  subject  of  the  canonical  and  ecclesiastical  prohibitions  of  mar- 
riage. Dr.  John  H.  Livingston,  of  New  Jersey,  has  written  an  elaborate 
dissertation  upon  the  subject  of  the  marriage  of  a  man  with  his  sister 
in  law  (wife's  sister),  which  was  printed  at  New  Brunswick,  N.  J.,  in 
1816.  It  holds  the  doctrine,  that  such  marriages  are  scripturally  inces- 
tuous. The  opposite  doctrine  has  been  maintained  by  many  able  writeis. 
See  also  2  Kent  Comm.  Lect  26,  p.  85,  (2d  edition,)  note. 
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the  latter  country  or  state.    But  as  to  persons  not  so 
belonging,  it  would  be  of  most  dangerous  consequence 
to  suppose,  that  either  of  them  would  assume  the  lib- 
erty  to  hold  such  marriages  a  nullity,  merely  because 
their  own  jurisprudence  would  not,  in  a  local  transac- 
tioci,  uphold  it.     This  distinction  between  marriages 
incestuous  by  the  law  oi  nature,  and  such  as  are  m- 
cestuous  by  the  positive  code  of  a  state,  has  been 
fully  recognised  by  one  of  our  most  learned  American 
courts.    **  If,''  say  the  court,  *^  a  foreign  state  allows  of 
maniages  incestuous  by  the  law  of  nature,  as  between 
parent  and  child,  such  marriage  would  not  be  allowed 
to  have  any  validity  here.    But  marriages  not  naturally 
unlawful,  but  proMbited  by  the  law  of  one  state  and 
not  of  another,  if  celebrated  where  they  are  not  pro- 
hibited, would  be  holden  valid  in  a  state  where  they 
are  not  allowed.    As  in  this  state  a  marriage  between 
a  Boan  and  his  deceased  wife's  sister  is  lawful ;  but  it 
is  not  so  m  some  states ;  sudbi  a  marriage  celebrated 
here  would  be  held  valid  in  any  other  state,  and  the 
parties  entitled  to  the  benefits  of  the  matrimonial  con- 
tract" ^    Indeed,  in  the  diver»ty  of  religious  opinions 
in  Christian  countries,  a  lai^e  space  must  be  sJlowed 
for  int^retation  as  to  religious  duties,  rights,  and  so- 
lemnities.'    In  the  Catholic  countries  of  continental 
Europe,  there   are    msuiy  prohibitions   of  marriage, 
which  are  connected  with  religious  establishments  and 
canons ;  and  in  most  countries  there  are  positive  or 

1  Greenwood  v.  Curtis,  6  Mass.  R.  378,  379 ;  Medway  v.  Needhaooy 
16  Mass.  R.  157, 161.  Bat  see  Huberas,  Lib.  1,  tit  3,  §  9 ;  Wightman 
«.  Wightman,  4  John.  CL  R.  343. 

'  See  on  this  point,  2  Kent  Comm.  Lect  26,  p.  85,  (2d  edition) ;  Har- 
rison V.  Burwell,  Vaugh.  R.  206 ;  S.  C.  2  Vent  R.  9 ;  Co.  Litt  149 ; 
Giotius,  B.  2,  ch.  5,  §  12,  13, 14 ;  Rutberf.  Inst  B.  1,  cL  15,  $  10; 
Wightman  v.  Wightman,  4  John.  Ch.  R.  34a 
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$ 

customary  prohibitions,  which  involve  peculiarities  of 
religious  opmion  or  conscientious  doubt.  It  would  be 
most  mconvenient  to  hold  all  marriages  celebrated 
elsewhere  void,  which  were  not  in  scrupulous  accord- 
ance with  local  institutions.^ 

§  1 1 7.  In  respect  to  the  second  exception,  the  pro- 
hibitions depending  upon  positive  law,  tiiey  of  course 
can  apply  scrictiy  only  to  the  subjects  of  a  country. 
An  illustration  of  this  nature  may  be  found  in  the  Civil 
Code  of  France,  which  annuls  (art.  174)  marriages  by 
Frenchmen,  in  foreign  countries,  who  are  under  inca- 
pacity by  the  laws  of  France.'  A  law  of  a  similar 
nature  may  be  found  in  the  Act  of  12  Geo.  3,  ch.  11» 
respecting  the  royal  family,  by  which  they  are  prohibit- 
ed from  contracting  marriage,  unless  under  special 
circumstances,  pointed  out  in  the  act ; '  and  the  pro- 
visions of  this  act  have  been  actually  applied  to  a 
foreign  marriage,  contracted  by  one  of  the  royal  prmc^s. 
The  doctrine  of  the  English  courts,  already  alluded 
to,  in  regard  to  the  indissolubility  of  English  marriages 
celebrated  in  England,  notwithstanding  a  subsequent 
divorce  in  a  foreign  country,  affords  a  still  more  striking 
illustration,  as,  in  its  practical  effects,  it  may  render  the 
issue  of  a  second  marriage  illegitimate;  so  that  a  son,  the 
issue  of  the  second  marriage  in  Scotland,  may  be  legiti- 
mate there  and  illegitimate  in  England,  —  may  be  a 

1  Huberus  says,  that  if  a  Brabanter,  who  should  marry  within  the 
prohibited  degrees,  under  a  dispensation  from  the  Pope,  should  remove 
here  (into  Holland),  the  marriagre  would  be  considered  valid.  Yet  if  a 
Frizian  should  marry  the  daughter  of  his  mother  in  Brabant,  and  cele- 
brate the  nuptials  there,  returning  here,  he  would  not  be  acknowledged 
as  a  married  man,  because,  in  this  way,  our  laws  might  be  evaded. 
Huberuq,  Lib.  1,  tit  3,  §  9. 

9  2  Kent  Coram.  Lect  26,  p.  93,  {2d  edit);  Code  Civil,  art  170; 
Merlin,  Rupert  Loi,  §  6,  n.  1. 
^  1  Black.  Comm.  226. 
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lawful  Scotch  Peer,  and  yet  lose  the  English  estates, 
which  support  his  peerage.^ 

^  118.  In  respect  to  the  third  exception,  it  has  been 
deemed  to  arise  in  cases  of  moral  necessity,  and  has 
been  applied  to  persons,  residmg  in  factories,  in  con- 
quered places,  and  in  desert  or  barbarous  countries,  or 
in  countries  of  an  opposite  religion,  who  are  permitted 
to  contract  marriage  there  according  to  the  laws  of  their 
own  country*  In  short,  wherever  there  is  a  local  neces- 
sity from  the  absence  of  laws,  or  the  presence  of  prohi- 
bitions or  obstructions,  not  binding  upon  other  countries, 
or  from  pecuUarities  of  religious  opinion  and  conscien- 
tious scruples,  or  from  circumstances  of  exemption  from 
local  jurisdiction,  marriages  will  be  allowed  to  be  valid 
according  to  the  law  of  the  native  domicil.* 

§  119.  The  doctrine,  upon  which  this' exception 
from  necessity  is  founded,  will  be  best  explained  by  a 
quotation  from  an  opinion  of  Lord  Stowell,  in  a  case, 
already  referred  to,  in  which  the  question  of  the  va- 
lidity of  a  marriage,  celebrated  at  the  Cape  of  Good 
Hope  between  English  subjects,  by  a  chaplain  of  the 
British  forces,  thep  occupying  that  settlement  under  a 
capitulation,  recently  made,  came  before  him  for  de- 
cision. After  citing  the  rule,  that  the  law  and  legisla- 
tive government  of  every  dominion  equally  affect  all 
persons  and  all  property  within  the  limits  thereof,  and 
remarking,  that  to  such  a  proposition,  expressed  in  very 
general  terms,  only  general  truth  can  be  ascribed,  (for 
it  is  undoubtedly  subject  to  exceptions,)  he  proceeded 
to  say,  that  even  the  native  and  resident  inhabitants 

^  See  Beazley  v.  Beazley,  3  Hagg.  Ecc.  Rep.  639 ;  Rex  v.  Lolley, 
1  Rosaell  and  Ryan  c.  236 ;  Tovey  v,  Lindsay,  1  Dow,  124 ;  McCarthy  v. 
Be  Croiz,  cited  3  Hagg.  642,  note. 

3  See  Ruding  «.  Smith,  2  Hagg.  Consist  R.  371,  384,  385,  386; 
Lautour  v.  Teesdale,  8  Taunt  R.  830 ;  S.  C.  2  Marshall  R.  243 ;  The 
King  V.  Inhab.  of  Brampton,  10  East  R.  282. 
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are  npt  all  brought  strictly  within  the  pale  of  the  gene- 
ral law.  And  in  illustration  of  this  remark,  he  referred 
to  the  fact,  that  even  in  England,  there  is  a  numerous 
and  respectable  body  (referring  t6  the  Jews),  distin- 
guished by  great  singularity  of  usages,  who,  though 
native  subjects,  under  the  protection  of  the  general  law, 
are,  in  many  respects,  governed  by  institutions  of  their 
own ;  and  particularly  in  their  marriages ;  for,  it  being 
the  practice  of  mankind  to  consecrate  their  marriages 
by  religious  ceremonies,  the  differences  of  religion  in 
all  countries,  that  admit  residents,  professing  religions 
essentially  different,  unavoidably  introduce  exceptions 
in  that  matter  to  the  universality  of  the  rule,  which 
makes  mere  domicil  the  constituent  of  an  unlimited 
subjection  to  the  ordinary  law  of  the  country.  He 
then  added,  ^  What  is  the  law  of  marriage  in  all  foreign 
establishments  settled  in  countries  professing  a  religion 
essentially  different  1  In  the  English  factories  at  Lis- 
bon, Leghorn,  Oporto,  Cadiz,  and  in  the  factories  m 
the  East,  Smyrna,  Aleppo,  and  others  ?  In  all  of  which 
(some  of  these  establishments  existmg  by  authority, 
under  treaties,  and  others  under  indulgence  and  tolera- 
tion,) marriages  are  regulated  by  the  law  of  the  origi- 
nal country,  to  which  they  are  still  considered  to 
belong.  An  English  resident  at  St  Petersburg  does 
not  look  to  the  ritual  of  the  Greek  Church,  but  to  the 
rubric  of  the  Church  of  England,  when  he  contracts 
a  marriage  with  an  Englishwoman.  Nobody  can  sup- 
pose, that  whilst  the  Mogul  empire  existed,  an  En- 
glishman was  bound  to  consult  the  Koran  for  the  cele- 
bration of  his  marriage.  Even  where  no  foreign  con- 
nexion can  be  ascribed,  a  respect  is  shown  to  the 
opmions  and  practice  of  a  distinct  people.  The  validi- 
ty of  a  Greek  marriage  in  the  extensive  dominions  of 
Turkey  is  left  to  depend,  I  presume,  upon  their  own 
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CBnonSj  without  any  reference  to  Mahometan  cere- 
monies.   There  is  a  jus  gentium  upon  this  matter,  a 
comity,  which  treats  with  tenderness^  or,  at  least,  with 
toleration,  the  opmion  and  usages  of  a  distinct  people, 
m  this  transaction  of  marriage.  ^  It  may  be  difficult  to 
say  a  priori,  how  far  the  general  law  should  circum- 
scribe its  own  authority  in  this  matter.     But  practice 
has  established  the  principle  in  several  instances ;  and 
VFhere  the  practice  is  admitted,  it  is  entitled  to  accept- 
ance and  respect.    It  has  sanctioned  the  marriages  of 
foreign  subjects  in  the  houses  of  the  ambassadors  of 
the  foreign  country,  to  which  they  belong.^    I  am  not 
aware  of  any  judicial  regulation  upon  this  point    But 
the  reputation,  which  the  validity  of  such  marriages 
has  acquired,  makes  such  a  recognition  by  no  means 
improbable,  if  such  a  question  was  brought  to  judg- 
ment.''    ^^It  is  true,  indeed,  that  English  decisions 
have  established  this  rule,  that  a  foreign  marriage,  valid 
according  the  law  of  the  place  where  celebrated,  is 
good  every  where  else.    But  they  have  not  e  converso 
established,  that  marriages  of  British  subjects,  not  good 
according  to  the  law  of  the  place  where  celebrated,  are 
universally,  and  under  all  possible  circumstances,  to  be 
regarded  as  invalid  m  England.  It  is,  therefore,  certainly 
to  be  advised,  that  the  safest  course  is,  always  to  be  mar- 
ried according  to  the  law  of  the  country  ;  for  then  no 
question  can  be  stirred.    But  if  this  cannot  be  done  on 
account  of  legal  or  religious  difficulties,  the  law  of  this 
country  does  not  say,  that  its  subjects  shall  not  marry 
abroad."    And  he  accordingly  held  the  marriage  valid, 
on  the  distmct  British  character  of  the  parties,  on  their 
independence  of  the  Dutch  law  in  their  own  British 
transactbns,  on  the  insuperable  obstacles  of  obtaining 

1  See  Pertreig  v.  Tondear,  1  Hagg.  CoDsift.  &,  136. 
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any  marriage  conformable  to  the  Dutch  law,  on  the 
countenance  given  by  British  authority  and  Britisli 
administration  to  this  transaction^  and  upon  the  whole 
country  being  under  British  dominion.^ 

^  120.  In  regard  to  marriages  by  British  subjects  in 
their  foreign  setdements,  the  general  rule  is,  that  mar- 
riages, good  by  the  laws  of  England,  will  be  valid 
there;  for  they  carry  those  laws  with  them  into  such 
settlements,  and  are  not  to  be  governed  by  the  laws  or 
customs  of  the  natives.  Thus,  it  has  been  held,  that  a 
marriage  between  British  subjects  at  Madras  is  good, 
if  conformable  to  the  British  laws,  and  not  to  the  laws 
of  the  natives  of  India.* 

^121.  The  ground,  however,  upon  which  the  gene- 
ral rule  of  the  validity  of  marriages,  accordmg  to  the 
lex  loci  contractus^  is  maintained,  is  easily  vindicated. 
It  cannot  be  better  expressed,  than  in  language  already 
quoted.  All  civilized  nations  allow  marriage  contracts. 
They  sre  juris  gentium;  and  the  subjects  of  all  nations 
are  equally  concerned  in  them.  Infinite  mischief  and 
confusion  must  necessarily  arise  to  the  subjects  of  all  na- 
tions with  respect  to  legitimacy,  successions,  and 
other  rights,  if  the  respective  laws  of  different  coun- 
tries were  only  to  be  observed,  as  to  marriages  con- 
tracted by  the  subjects  of  those  countries  abroad ;  and 
therefore  all  nations  have  consented,  or  are  presumed 
to  consent,  for  the  common  benefit  and  advantage,  that 
such  marriages  shall  be  good  or  not,  according  to  the 
laws  of  the  country  where  they  are  celebrated.  By 
observing  this  rule,  few,  if  any,  inconveniences  can 
arise.  By  disregarding  it,  infinite  mischiefs  must  en- 
sue.'   Suppose,  for  mstance,  a  niarriage  celebrated  in 

1  Ruding  V.  Smith,  2  Hagg.  Consist  R.  371. 

8  Lautoar  v.  Teesdale,  8  Taunt  R.  830 ;  S.  C.  2  Manh.  R.  24a 

3  2  Hagg.  Consist  R.  417,  and  ante,  §  80, 
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France,  according  to  the  law  of  that  country,  should 
be  held  void  in  England,  what  would  be  the  conse- 
quences. Each  party  might  marry  anew  in  the  other 
country.  In  one  country  the  issue  would  be  deemed 
legitimate;  in  the  other  illegitimate.  The  French  wife 
would  in  France  be  held  the  only  wife,  and  entitled  as 
such  to  all  the  rights  of  property  appertaining  to  that 
relation.  In  England,  the  English  wife  would  hold  the 
same  exclusive  rights  and  character.  What,  then, 
would  be  the  confusion  in  regard  to  the  personal 
property  of  the  parties,  in  its  own  nature  transitory, 
passing  alternately  from  one  country  to  the  other! 
Suppose  there  should  be  issue  of  both  marriages,  and 
then  all  the  parties  should  become  domiciled  in  En- 
gland or  France,  what  confusion  of  rights,  what  em- 
barrassments of  personal  and  conjugal  relations,  must 
necessarily  be  created !  ^ 

^  122.  Foreign  jurists  have  as  strenuously  supported 
the  general  rule,  as  the  tribunals  sitting  to  administer  the 
common  law ;  and  undoubtedly  from  a  common  sense  of 
the  pernicious  consequences,  which  would  jflow  from  a  ' 
different  doctrine.  Thus,  Sanchez  holds,  that  a  mar- 
riage is  void,  where  it  wants  the  solemnities  prescribed 
by  the  local  law ;  "  what,*'  says  he,  "  the  law  of  the 
place  requires,  where  the  contract  is  made,  and  what 
are  the  solemnities,  which  are  to  be  followed  in  con- 
tracts, are  to  be  decided  solely  by  the  laws  of  the  place, 
in  which  the  contract  is  celebrated ; "  qtUB  petunt  leges 
loci,  ubi  contractus  initur,  et  quoad  solennitatem  ad" 
hibendam  in  contractibtis,  soUb  leges  lod,  in  quo  contra^:' 
tus  celebratufy  inspiciuntur*     John  Voet  affirms  the 

1  Scrimshire  v,  Scrimshire,  2  Hagg.  Consiat.  R.  417,  418. 
9  2  Hagg.  Coxuift  R.  4ia 
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same  doctrine,  holding,  that  a  marriage  of  an  inhabitant 
of  Holland  in  Flanders,  or  Brabant,  according  to  the 
laws  of  the  latter,  would  be  valid  in  Holland ;  "  be- 
cause," says  he,  "  it  is  sufficient  in  contracts  to  foUoiiv 
the  solemnities  of  the  place,  in  which  the  contract  is 
celebrated,  although  the  solemnities  are  not  observed, 
which  are  prescribed  in  the  place  of  the  domicil  of  the 
parties,  or  of  the  situation  of  the  property,  in  execut- 
ing the  act ; "  eo  quod  sufficit  in  contrahendo  adhiberi 
solennia  loci  UliuSy  in  quo  contractus  celebratuTy  etsi 
non  inveniantur  observata  solennia^  qiue  in  loco  domi- 
cilii  contrahenlium^  aut  rd  sitiSj  aciui  gerendo  prescrip- 
ta  sunt}    Paul  Voet  holds  the  same  opinion.*    Hube- 
rus  says,  that  a  marriage  valid  by  the  law  of  the. place, 
where  it  is  celebrated,  is  binding  every  where,  under 
the  exception,  which  he  generally  applies,  that  it  is  not 
prejudicial  to  others,  or  that  it  is  not  incestuous.'    Bou- 
hier  adopts  the  general  rule,  hesitating  as  to  the  nature 
and  extent  of  the  exceptions.^    Hertius  lays  down  the 
following  axiom.      "If  the  law  prescribes  a  form  for 
the  act,  the  place  of  the  act,  and  not  the  domicil  of 
the  parties,  or  of  the  situation  of  the  property,  is  to 
be  considered,"     Si  lex  actui  formam  dat,  inspiden-- 
dus  est  locus  actus,  non  domicilii,  non  rei  sitiB.    And 
he  puts  the  following  as  an  example;   "A  marriage 
contracted  according  to  the  solemnities  of  any  place, 
where  the  married  couple  are  commorant,  cannot  be 
rescinded  upon  the   pretext,  that,  in  the  domicil  or 
country  of  the  husband,  other  solemnities  are  required." 

• 

1  2  Hagg.  Consist  R.  415,  cites  J.  Voet,  in  Dig.  Lib.  23,  tit.  2,  n.  4, 
p.  20. 
9  Voet  De  Statut  §  9,  ch.  2,  n.  9,  p.  267. 

3  Huberus,  Lib.  1,  tit  3,  n.  8. 

4  Boohier,  Cout  de  Bourg.  ch.  27,  §  59  to  66. 
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J\latrimonium  jiixta  solennitates  tod  aJicvjus^  ubi  spon- 
st^  et.spoma  commorabantur,  contractum  mm  potest 
priBtextu  iUo  rescindiy  quod  in  domicilio  aut  patrid 
tnariti  cduB  solennitates  -observentur}  He  puts  excep- 
tions afterwards  to  this  general  axiom ;  one  of  which 
is,  that  a  contract  between  foreigners  belonging  to  the 
same  country,  is  to  be  governed  by  the  law  of  their 
own  country,  and  not  by  that  of  the  lex  loci  contractus. 
In  this  exception,  he  has  to  encounter  many  distin- 
guished adversaries.*  The  French  jurists  seem  gene- 
rally to  support  the  doctrine,  that  marriage  is  to  be  held 
valid  or  not,  accordmg  to  the  law  of  the  place  of  cele- 
bration, except  in  cases  positively  prohibited  by  their 
ovfTL  law  to  their  own  subjects.  And  Merlin  says,  that 
it  is  a  contract  so  completely  of  natural  and  moral  law, 
that  when  celebrated  by  savages,  in  places  where  there 
are  no  established  laws,  it  will  be  recognised  as  good 
in  other  countries.' 

§  123.  A  question  has  been  much  discussed,  how 
far  a  marriage  regularly  celebrated  in  a  foreign  country, 
between  persons  belonging  to  another  country,  who 
have  gone  thither  from  their  own  country  for  that  pur- 
pose, is  to  be  deemed  valid,  if  it  is  not  celebrated 
accordmg  to  the  law  of  their  own  country.  Huberus 
puts  the  case,  and  does  not  hesitate  to  pronounce 
such  a  marriage  invalid,  because  it  is  an  evasion, 
'  or  fraud  upon  the  law  of  the  country,  to  which  the 
parties  belong.^    Bouhier  has  adopted  the  same  opin- 

1  1  Hertii  Opera,  De  CoUis.  Leg.  §  4,  p.  126,  §  10. 

•  Id.  p.  128,  §  10.    Non  Valet  (6.)  ^ 

'  Merlin,  Repertoire,  Manage,  §  1,  p.  943.  See  also  2  BoullenoiB, 
458 ;  1  Froland,  M^m.  p.  177,  ch.  1 ;  Pardessus,  Vol.  5,  P.  6.  tit  7,  ch.  2; 
art  1481  to  1495. 

4  Hnborua,  Lib.  1,  tit  3,  $  9. 
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ion ;  *  and  it  is  also  maintained  by  Paul  Voet.*    In  oppo- 
sition to  this  doctrine,  it  has,  however,  been  settled,  after 
some  struggle,  both  in  England  and  America,  that  such 
a  marriage  is  good.    The  question  in  England  was  first 
decided  by  the  High  Court  of  Delegates,  in  1768  ;^ 
and  having  been  subsequently  recognised,  notwith* 
standmg  the  doubts  of  Lord  Mansfield,  may  now  be 
there  deemed  beyond  controversy.^  In  Massachusetts, 
the  doctrine  is  as  firmly  established.    It  is  admitted^ 
that  the  doctrine  is  repugnant  to  the  general  princi- 
ples of  law  relating  to  contracts ;  for  a  fraudulent  eva* 
sion  of  the  laws  of  the  country,  where  the  parties  have 
their  domicil,  would  not  be  protected.    But  the  ex- 
ception in  favour  of  marriages  is  maintained  upon  prin- 
ciples of  public  policy,  with  a  view  to  prevent  the 
disastrous  consequeuces  to  the  issue  of  such  a  mar-* 
riage,  which  would  result  from  the  loose  state,  in 
which  persons  so  situated  would  live,^     The  doc- 
trine has  been  carried  even  farther,  so  as  to  admit  the 
legitimacy  of  the  issue  of  a  person,  who  had  been 
divorced  a  vinculo  for  adultery,  and  was  declared 
by  the  local  law  incompetent  to  marry  again,  but 
who  had  gone  into  a  neighbouring  state,  and  there 
contracted  marriage,  and  bad  issue.^     And  the  lik« 


1  Bouhier,  Coat  de  Bourg<.  oh.  28,  §  00^  61,  €2,  p,  557. 
^  Voet  De  Statut  §  9»  ch.  2,  p.  968. 

3  Compton  V.  Bearcroft,  Bull.  N.  P.  114 ;  2  ^agg..  Consist  K,  443» 
444. 

4  See  Harford  v,  Morris,  2  Hagg.  Conaist  R.  423  ;  Robinaon  v.  Bland, 
2  Barr.  R.  1077  to  1080 ;  Fergosaon  on  Marr.  asd  piy.  63^  64,  65, 

5  Medway  v.  Needham,  16  Mass.  R.  157,  161 ;  Putno^  v.  Putnam, 
8  Pick.  ft.  433. 

6  West  Cambridge  v.  Lexington,  1  PicI^..  R.  5P6 ;  2  KenI  ConuQ, 
Lect.  26,  p.  92,  93,  (2d  edition.)  See  Fergusson,  on  Mavr.  ani  Div;« 
note  R.  p-  469. 
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rule  has  been  applied  in  favour  of  the  widow  by  such 
second  marriage,  so  as  to  entitle  her  to  dower  in  the 
real  estate  of  her  deceased  husband,  situate  in  Massa- 
chusetts. ^ 

§  124.  The  English  doctrine  in  relation  to  Scotch 
marriages,  by  parties  domiciled  in  England,  and  going 
to  Scotland  to  marry,  though  a  plain  violation  of  the 
English  marriage  act,  has  been  upheld  unquestionably 
upon  a  like  policy.  It  is  the  least  of  two  evils,  in  a 
political,  a  civil,  and  a  moral  sense.  We  have  already 
seen,  that  the  positive  code  of  France  has  promulgat- 
ed an  opposite  doctrine,  with  unrelenting  severity. 
The  wisdom  of  such  a  course  remains  to  be  estab- 
lished ;  and  it  will  be  no  matter  of  surprise,  if  hereafter 
we  shall  find  a  Frenchman,  with  two  lawful  wives,  one 
according  to  the  law  of  the  place  of  the  marriage,  and 
the  other  according  to  that  of  his  domicil  of  origin.*  The 
English  doctrine  has,  indeed,  stopped  short  of  the  moral 
mischief ;  for  it  has  mamtained,  as  we  have  seen,  that  a 
second  marriage,  after  a  divorce,  in  Scodand,  of  a  mar- 
riage originally  celebrated  in  England  between  En- 
glish subjects,  is  void]  though  such  divorce  and  second 
marriage  would  be  unquestionably  good  by  the  law  of 
Scotland.  So  that  here  there  may  be  two  lawful  wives 
of  the  party,  living  at  the  same  time,  in  different  coun- 
tries, and  two  families  of  children,  one  of  which  is 
deemed  legitimate  by  the  law  of  the  one  country,  and 
illegitimate  by  the  law  of  the  other.'  It  is  easy  to  see, 
what  various  difficulties  may  grow  out  of  such  a  state 

1  Putnam  v,  Putnam,  8  Pick.  R.  493. 

<  1  Toullier,  Droit  Civil,  art.  576 ;  Code  Civil,  art  144, 148, 170;  Mer- 
lin, Repertoire,  tit  Loi.  §  6,  n.  1,  and  ante  note  §  84, 117. 

'  Beazley  v.  Beazley,  3  Ha^^g.  Eccl  R.  639 ;  Rex  v.  Lolley,  1  RuneU 
and  Ryan,  c  236. 
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of  things.  A  son,  by  the  second  marriage,  may  be 
entitled  to  the  whole  real  and  personal  estate  of  the 
father  in  Scodand,  and  incapable  of  touching  either  in 
England.  The  Massachusetts  doctrine  escapes  from 
these  incongruities. 
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CHAPTER  VL 

MARRIAGES UYCIDEITTS   TO. 

§  125*  Having  considered,  how  far  the  validity  of 
marriages  is  to  be  decided  by  the  law  of  the  place,, 
where  they  are  celebrated,  we  are  next  led  to .  con- 
sider the  operation  of  foreign  law  upon  the  incidents 
of  marriage.  These  may  respect  the  personal  capacity 
and  powers  of  the  husband  and  wife,  or  the  rights  of 
each  in  regard  to  the  property,  personal  or  real,  ac- 
quired, or  held  by  them  during  the  coverture. 

§  126.  The  jurisprudence  of  different  nations  con- 
tains almost  infinitely  diversified  regulations  upon  this 
subject;   and  the  task  of  enumerating  all  of  them 
would  be  as  hopeless^  as  it  would  be  useless.    Before 
the  revolution  in  France,  there  were  a  multitude  of 
such  diversities  in  the  local  and  customary  law  of  her 
own  provinces ;  and  in  Germany,  and  the  states  of 
Holland  and  Italy,  and  the  vast  domains  of  Austria 
and  Russia,  the  like  diversities  existed^  and  probably 
still  continue  to  exist.    Froland  has  enumerated  a  few 
of  each,  by  way  of  illustrating  the  endless  embarrass- 
ments, arising  from  the  conflict  of  laws ;  ^  and  his  am- 
ple work  is  mainly  devoted  to  a  consideration  of  the 
mixed  questions,  arismg  fix)m  the  conjugal  relation,  as 
affected  by  different  laws.    In  some  of  the  French 
provinces  a  married  woman  had  a  power  to  contract ; 
b  others  not.^    In  Holland,  the  husband  has  a  power 
to  dispose  of  all  the  property  of  his  wife ;  and  she  is 

^  1  Froland,  M^moires,  ch.  ],  §  7,  8. 

'  Id. ;  Henry  on  Foreign  Law,  31.    See  also  1  Boullenois,  431,  cb.  1 ; 
Id.  p.  467, 468 ;  Merlin,  Repertoire,  Autbrisation  Maritale,  §  10. 
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wholly  deprived  of  any  power  over  it  In  Utrecht 
her  consent  is  necessary,  where  there  are  no  children ; 
and  in  some  other  places,  where  there  are.  In  Utrecht 
the  husband  and  wife  are  disabled  from  making  dona- 
tions to  each  other ;  in  Holland  they  may  make  them.^ 
In  some  states  there  is  a  community  of  property  be- 
tween husband  and  wife ;  in  others  none ;  and  in  others 
again,  mixed  rights  and  qualified  claims.^ 

^  127.  Boullenois  has  put  several  cases,  showing 
the  practical  difficulties  of  this  conflict  of  laws.  Sup- 
pose a  husband  domiciled  in  a  place,  where  he  cannot 
bind  his  wife,  if  he  contracts  alone,  and  without  her, 
although  she  is  under  marital  power  and  authority ;  and 
the  husband  goes  to,  and  contracts  in  a  place,  where,  by 
reason  of  this  authority,  he  can  bind  his  wife,  by  binding 
himself;  will  the  latter  contract  bind  her?  He  answers  m 
the  negative,  because  the  obligation  of  the  wife  does  not 
spring  from  the  nature  of  the  contract,  nor  from  the 
place  of  the  contract,  but  from  the  marital  authority, 
which  has  no  such  effect  in  the  place  of  his  domicil.* 
In  Brittany,  when  a  husband  and  wife  are  each  bound 
in  solido  for  the  same  contract  or  debt,  payment  must 
be  first  sought  out  of  the  effects  of  the  husband.  But 
in  Paris,  upon  a  like  contract,  the  effects  of  the  hus- 
band and  wife  are  indiscriminately  bound.  Suppose, 
then,  that  married  persons,  domiciled  in  Brittany,  should 
go  to  Paris  and  contract,  or  that  married  persons  domi- 
ciled in  Paris  should  go  to  Brittany  and  contract,  in 
what  manner  is  the  creditor  to  seek  payment  ?  Boulle- 
nois seems  to  hold,  that  in  such  a  case,  the  laws  are  to 

1  1  Froland,  M^m^  ch.  ],  §  7,  8. 

9  Id.  ch.  2  to  15 ;  Henry  on  Foreign  Law,  cL  1,  §  3,  p.  10»  96,  note ; 
Id.  d5 ;  Boullenois,  Obs.  15,  p,  IdS ;  Id.  Frine.  Gin.  ^  p.  8. 
3  2  Boallenois,  Oba.  46,  p.  467. 
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be  followed,  which  regulate  the  estate  and  condition  of 
the  wife,  that  is  to  say,  the  laws  of  her  domicil^ 

§  128.  It  is  hardly  possible  to  enumerate  the  differ- 
ent rules,  adopted  in  the  customary  or  positive  law  of 
different  provinces,  upon  the  subject  of  the  rights  of 
husband  and  wife.  In  some  places  the  laws,  which 
place  the  wife  under  the  authority  of  her  husband,  ex- 
tend to  all  her  acts,  as  well  inter  vivos,  as  testamentary^ 
In  others,  the  former  only  are  prohibited.  In  some, 
the  consent  of  the  husband  is  necessary,  to  give  effect 
to  the  contracts  of  the  wife.  In  others,  the  contract 
is  ralid,  but  suspended  in  its  execution  during  the  life 
of  the  husband.  In  some,  the  wife  has  no  power  over 
the  administration  of  her  own  property.  In  others  the 
prohibition  is  confined  to  property  merely  dotal,  and 
she  has  the  free  disposal  of  her  other  property,  which 
is  called  paraphemaL^ 

^  129.  But  not  to  perplex  ourselves  with  cases  of 
a  provincial  and  unusual  nature,  let  us  attend  to  the 
differences  on  this  subject  in  the  existing  jurispru- 
dence of  two  of  the  most  polished  and  commercial 
states  of  Europe,  in  order  to  realize  the  variety  of 
questions,  which  may  spring  up,  and  embarrass  the  ad- 
ministration of  justice. 

§  130.  The  present  Code  of  France  does  not  un- 
dertake to  regulate  the  conjugal  association  as  to 
property,  except  in  the  absence  of  a  special  contract, 
which  the  husband  and  wife  may,  under  certam  limita- 
tions, make,  as  they  shall  judge  proper.     When  no 

special  stipulations  exist,  the  case  is  governed  by  what 

— -  -      —      ... 

1  2  Boullenois,  Obs.  46,  p.  468, 469. 

3  2  BoaUetiQiB,  p.  11 ;  1  IXoraat,  B.  1,  tit  9,  p.  166,  167 ;  Id.  §  4, 
p.  179, 180,  &c.  See  also  1  Froland,  M^m.  per  tot ;  Merlin,  Repertoire, 
Antorisation  Maritale,  §  10. 
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is  denominated  the  rule  of  community^  le  regime  de  la 
communaute.  This  community,  or  nuptial  partnership, 
generally  extends  to  all  the  moveable  property  of  the 
husband  and  wife,  and  the  fruits,  income,  and  revenues 
thereof,  whether  in  possession,  or  in  action,  at  the  time 
of  the  marriage,  or  subsequently  acquired ;  to  all  im- 
moveable property  acquired  during  the  marriage ;  but 
not  to  such  immoveable  property,  as  either  possessed 
at  the  time  of  the  marriage,  or  which  came  to  them 
afterwards  by  title  of  succession,  or  by  gift/  The 
property  thus  acquired  by  this  nuptial  partnership,  is 
liable  to  the  debts  of  the  parties  existing  at  the  time 
of  the  marriage,  to  the  debts  contracted  by  the  hus- 
band during  the  community,  or  by  the  wife,  with  the 
consent  of  the  husband ;  and  to  the  maintenance  of  the 
family,  and  other  charges  of  the  marriage.  As  in 
common  cases  of  partnership,  recompense  may  be  had 
for  charges,  which  ought  to  be  borne  exclusively  by 
either  party.  The  husband  alone  is  entitled  to  ad- 
minister the  property  of  the  community ;  and  he  may 
sell,  alien,  and  mortgage  it^  without  the  concurrence 
of  the  wife.  He  cannot  dispose,  inter  vivos^  by  gra- 
tuitous title,  of  the  immoveables  of  the  community,  or 
of  the  moveables,  except  under  particular  circumstan- 
ces ;  and  testamentary  dispositions  made  by  him  cannot 
exceed  his  share  in  the  community.*  The  community 
is  dissolved  by  natural  death,  by  civil  death,  by  divorce, 
by  separation  of  body,  or  by  separation  of  property. 
Upon  separation  of  body,  or  property,  the  wife  resumes 
her  fre6  admmistration  of  her  moveable  property,  and 
may  alien  it.     But  she  cannot  alien  her  immoveable 

^  Code  Civil  of  France,  art  1387  to  1408 ;  Id.  art  1497  to  1541. 
s  Id.  art  1409  to  1440. 
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property  without  the  consent  of  her  husband,  or  with- 
out being  authorized  by  law  upon  his  refusal.  Disso- 
lution by  divorce  gives  no  right  of  survivorship  to  the 
wife ;  but  it  may  occur  on  the  civil  or  natural  death  of 
the  husband.  Upon  the  death  of  either  party,  the* 
community  being  dissolved,  the  property  belongs 
equally  to  the  surviving  party,  and  the  heirs  of  the  de- 
ceased, after  the  due  adjustment  of  all  debts,  and 
charges,  and  claims  on  the  fund,  in  equal  moieties.^ 

^131.  Such  is  a  very  brief  outline  of  some  of  the 
more  important  particulars  of  the  French  Code,  in  re- 
gard to  the  property  of  married  persons,  in  cases  of 
community.  They  may  vary  these  rights  by  special 
contract,  or  they  may  marry  under  what  is  called  the 
dotal  rule,  le  rSgime  dotal ;  but  it  would  carry  us  too 
far  to  enter  upon  the  consideration  of  these  peculiari- 
ties, as  our  object  is  only  to  point  out  the  more  broad 
distinctions  between  the  English  and  French  law. 

§  132.  In  regard  to  personal  rights,  mdependent  of 
the  ordinary  rights  and  duties  of  conjugal  fidelity,  suc- 
cour,  maintenance,  and  assistance,  the  husband  be- 
comes the  head  of  the  family ;  and  the  wife  can  do 
no  act  in  law  without  the  authority  of  her  husband. 
She  cannot,  therefore,  without  his  consent  give,  alien, 
mortgage,  or  acquire  property.  No  general  authority, 
even  though  stipulated  by  a  marriage  contract,  is  valid, 
but  as  to  the  administration  of  the  property  of  the 
wife.  But  the  wife  may  make  a  will  without  the  au- 
thority of  her  husband.  If  the  wife  is  a  public  trader, 
she  may,  without  the  authority  of  her  husband,  bind 

herself  in  what  concerns  her  business ;  and  in  such  case 

I    ■■  ■  ■■  .       a 

1  Code  Civil  of  France,  art  1441  to  1496, 
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she  also  binds  her  husband,  if  there  is  a  community 
between  them.^ 

^133.  If  we  compare  this  nuptial  jurisprudence, 
brief  and  imperfect  as  the  oudine  necessarily  is,  with 
that  of  England,  it  presents,  upon  the  most  superficial 
examination,  very  striking  diflferences.  In  the  first 
place,  as^  to  personal  rights  and  disabilities,  the  law  of 
England,  with  few  exceptions,  which  it  is  unnecessary 
to  mention,  places  the  wife  completely  under  the  guar- 
dianship and  coverture  of  the  husband.  The  husband 
and  wife  are,  in  contemplation  of  law,  one  person* 
He  possesse3  the  sole  power  and  authority  over  the 
person  and  acts  of  the  wife ;  so  that,  as  Mr.  Justice 
Blackstone  has  well  observed,  the  very  being,  or  legal 
existence  of  the  wife,  is  suspended  during  the  mar- 
riage, or  at  least,  is  incorporated  and  consolidated  into 
that  of  the  husband.^  For  this,  reason,  a  man  cannot 
grant  any  thmg  to  his  wife,  or  enter  into  a  covenant 
with  her  during  his  life,  though  he  may  devise  to  her 
by  wUl.  She  is  incapable  of  entering  into  any  contract, 
executing  any  deed,  or  doing  any  other  valid  act,  in  her 
own  name.  All  suits,  even  for  personal  injuries  to  her, 
must  be  brought  in  the  name  of  her  husband  and  her- 
self and  with  his  concurrence.  Upon  the  marriage, 
the  husband  becomes  liable  to  all  her  debts;  but 
neither  the  wife,  nor  her  property,  is-  liable  for  any  of 
his  debts.  In  the  civil  law,  and,  as  we  have  seen,  in 
the  French  law,  the  husband  and  wife  are,  for  many 
purposes,  considered  as  distinct  persons,  and  may  have 
separate  estates,  contracts,  rights,  and  injuries.' 

«■'■■  '■  I..M.1  I  ■  ■  I  I 

1  Code  Civil  of  France,  art  212  to  226,  art  1426 ;  2  TouUier,  Droit 
Civ.  art  618  to  655. 

a  1  Black.  Comm.  441. 

9  Id.,  1  Brown,  Civ.  Law,  82 ;  2  Kent  Comm.  Lect  28,  p.  129,  &c. 
(2d  edition.) 
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^  1 34.  In  respect  to  property,  the  husband,  by  the 
marriage,   independent  of   any  marriage   settlement, 
becomes  ipso  facto  entitled  to  all  her  personal  prop- 
erty of  every  description,  in  possession,  and  in  action, 
and  may  dispose  of  it  at  his  pleasure.    He  has  also  a 
freehold  in  her  real  estate  during  their  joint  lives ;  and 
if  he  has  issue  by  her,  and  survives  her,  during  his  own 
life  also  ;  and  an  exclusive  right  to  the  whole  profits  of 
it  during  the  same  period.    There  is  not  any  commu- 
nity between  them  in  regard  to  property,  as  in  the 
French  law.     Upon  his  death  she  is  simply  entitled  to 
dower  of  one  third  of  his  real  estate  during  her  life ; 
and  she  may,  at  his  pleasure,  by  a  testamentary  dispo- 
sition,  be  deprived  of  all  right  and  interest  in  his  per- 
sonal estate,  although  it  came  to  him  from  her  by 
the  marriage.    During  the  coverture  she  is  also  inca- 
pable of   changing,   transferring,  or  in  any  manner 
disposing  of  her  real  estate,  except  with  his  concur- 
rence; and  she  is  incapable  of  making  an  effectual 
testament^ 

^  135.  Now,  these  differences,  (which  are  by  no 
means  all,  which  exist)  exemplified  in  the  French  and 
English  laws,  are,  for  the  most  part,  the  very  same,  as 
exist  in  America  between  the  States  settled  under  the 
common  law,  and  those  settled  under  the  civil  law ; 
between  those  deriving  their  origin  fit)m  Spain  or 
France,  and  those  deriving  their  origin  from  England.' 
We  may  see  at  once,  then,  upon  a  change  of  domicil, 
or  even  of  temporary  residence,  fi^m  a  state  or  country 
governed  by  the  one  law,  to  one  governed  by  the 


1  2  Kent  Comin.Lect  28,  p.  129,  &c.,  (2d  edit);  2  Black.  Comm.  433. 

s  Id.,  p.  183  and  note,  (2d  edition.)  See  1  Domat,  B.  1,  tit  9;  Id.  tit  10. 
See  Christy's  Louisiana  Digest,  art  Hiu^Hind  and  /F|/e,  and 
Code,  art  ad  idem. 
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Other,  what  various  questions  of  an  interesting  and 
practical  nature  may,  nay  must,  grow  up  from  this  con- 
flict of  local  jurisprudence. 

^  18L  It  is  extremely  difficult  upon  the  subject  of 
the  personal  disabilities  of  the-  wife  to  lay  down  any 
satisfactory  rule  as  to  the  extent,  to  which  they  are 
recognised  by  foreign  nations.  In  general,  she  is 
deemed  to  have  the  same  domicil  as  her  husband ;  and 
can  durmg  the  coverture  acquire  none  other,  stw  jure} 
Her  acts,  done  in  the  place  of  her  domicil,  will  have 
validity  or  not,  as  they  are,  or  are  not  valid  there.  But 
as  to  her  acts  done  elsewhere,  there  is  much  room  for 
diversity  of  opmion  and  practice  among  nations.  We 
have  seen,  that  many  of  the  civilians  and  jurists  of 
.continental  Europe  hold,  that  the  capacity  and  inca- 
pacity of  married  women,  as  in  other  cases  of  the 
personality  of  laws,  accompany  them  every  where,  and 
govern  their  acts.'  And  Mr.  Chancellor  Kent  has  said, 
that  as  personal  qualities  and  civil  relations  of  a  univer- 
sal nature,  such  as  mfancy  and  coverture,  are  fixed  by 
the  law  of  the  domicil,  it  becomes  the  interest  of  sdl 
nations  mutually  to  respect,  and  sustain  that  law.' 
This  is  true  in  a  general  sense.  But  every  nation  will 
judge  for  itself,  what  its  own  interest  requires,  and,  in 
framing  its  own  jurisprudence,  will  often  hold  acts  valid 
within  its  territories,  which  the  laws  of  a  foreign  domicil 
might  prohibit,  or  disable  the  parties  from  domg. 

^  137.  In  considering  this  point,  it  is  material,  at 
least  so  far  as  foreign  jurists  are  concerned,  to  distin- 
guish cases,  where  there  has  been  a  change  of  domicil 


1  Ante,  §  46. 

3  See  Henry  on  Foreign  Law,  p.  50 ;  Fergasson,  on  Mar.  and  Div. 
334  to  336  ;  Merlin,  Repertoire,  Autorisation  Maritale,  §  10. 
8  2  Kent  Comm.  Lect  39,  p.  419,  (2d  edit) 
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of  the  parties,  from  those,  where  there  has  not.  Where 
the  domicil  of  marriage  remains  unchanged,  the  acts  of 
the  wife,  and  her  power  over  her  property  in  a  foreign 
country,  are  held  by  many  jurists,  (among  whom  are 
Merlin  and  Pothier,)  to  be  exclusively  governed  by  the 
law  of  her  domicil ;  in  other  words,  her  acts  are  valid, 
or  not,  as  the  law  of  her  domicil  gives  her  capacity  or 
incapacity  to  do  them.  And  the  rule  is  applied  to 
immoveable,  as  well  as  to  moveable  property.  Thus,  if 
by  the  law  of  her  domicil  she  cannot  alien  property,  or 
contract,  except  by  the  consent  of  her  husband,  she 
cannot  alien  her  property,  or  contract,  without  such 
consent,  in  a  foreign  country,  where  no  such  restriction 
exists.^  But  suppose,  that  the  parties  afterwards  re- 
move to  a  new  domicil,  where  the  consent  of  the  hus- 
band is  not  necessary,  is  the  law  of  the  new  domicil,  as 
to  the  capacity  of  the  wife,  to  prevail,  or  that  of  the 
matrimonial  domicile  This  a  question  upon  which 
foreign  jurists  have  been  greatly  divided  in  opinion.* 

§  138.  For  example,  the  law  of  England  disables  a 
married  woman  from  making  a  will  in  favour  of  her 
husband,  or  others ;  the  law  of  France  allows  it.  Sup- 
pose a  husband  and  wife,  married  in  and  subjects  of 
England,  should  temporarily  or  permanently  become 
domiciled  in  France ;  would  a  will  of  the  wife  m  France, 
in  regard  to  property  in  England,  in  favour  of  her  hus- 
band or  others,  be  held  valid  in  England  1 '  Froland, 
would  answer  this  question  upon  principle  in  the 
affirmative ;  for  he  holds,  that  the  capacity  and  inca- 

■"■ 1 __^ - -  -  _r,_  I re 

^  Merlin,  Repertoire,  Autorisation  Maritale,  §  10,  art  2;  Potbier, 
Cout  d'0rl6ans,  ch.  1,  art  7. 

'  See  Merlin,  Repertoire,  Effet  R^troactif,  §  2,  3,  art  5 ;  Autorisation 
Maritale,  §  10. 

s  See  Merlin,  Repertoire,  Testament,  §  1, 5,  art.  1, 2,  p.  909  to  319. 
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pacity  of  married  women  to  do  thmgs  changes  with 
their  domicil ;  and  that  acts,  valid  by  the  law  of  their 
original  domicil,  if  done  in  a  new  domicil,  by  whose 
laws  they  are  void,  are  to  be  deemed  nullities.  Thus» 
he  says,  a  married  woman,  who  is  mcapable  by  the  law 
of  her  domicil  of  entering  into  a  suretyship  for  another, 
or  contracting  with  her  husband,  as  in  Normandy,  if 
she  goes  to  reside  at  Paris,  where  no  such  law  exists, 
is  deprived  of  that  exception ;  and,  on  the  other  hand, 
a  woman  married  at  Paris,  and  afterwards  going  to  re- 
side in  Normandy,  or  m  any  other  country,  where  the 
Roman  law  prevails  (Droit  Scrit),  loses  her  capacity  to 
enter  into  any  such  contract,  which  she  previoudy 
possessed.^ 

§  139.  Other  jurists  would  give  a  different  respcmse ; 
for  we  have  already  seen,  that  in  regard  to  personal 
laws,  there  is  much  conflict  of  opinion,  how  far  they  are 
affected  by  changes  of  domicil.'  Merlin,  in  an  especial 
manner,  at  one  time  bent  the  whole  strength  of  his 


1  1  Froland,  M^m.  172 ;  1  BouUenois,  p.  61 ;  3  Boonenois,  p.  7,  la  — 
Froland  has  some  subtile  distinctions  on  this  subject,  which,  to  say  the 
least  of  them,  are  not  in  a  practical  sense  very  clear.  Lest  I  should 
misstate  the  purport  of  his  remarks,  I  will  quote  them  in  the  original, 
having  already  referred  to  them  in  another  place.  '^  Quand  il  s'agit  de 
I'^tat  universel  de  la  personne,  abstraction  faite  de  toute  maticre  r^Ue, 
ahslracU  ab  omni  materia  reali,  en  ce  cas  le  statut,  qui  a  commence  jk 
fixir  sa  condition,  conserve  sa  force  et  son  authority,  et  la  suit  par  tout  en 
quelque  endroit,  qu'elle  aille.  —  Mais  quand  il  est  question  de  I'habtlit^ 
ou  inhabilit^  de  la  personne,  qui  a  chang^  de  domicile  it /aire  une.  certamc 
chose^  alors  le  statut,  qui  avoit  r^gl^  son  ponvoir,  tombe  entierement  4 
son  ^gard,  et  c^de  tout  son  empire  k  celui  dans  le  territoire  duquel  elle 
ya  demcurcr."    1  Froland,  M^m.  171, 172.    See  2  Boullenois,  p.  7  to  10. 

a  See  1  Boullenois,  p.  187,  188  to  196;  Id.  200;  2  Boullenois, 
p.  2,  14, 15, 17, 19  to  204;  Rodemburg,  De  Div.  Stat  tit  2,  ch.  1,  §  3; 
Id.  P.2,  ch.  1,  §  1,  and  Observ.  32,  p.  22  to  28 ;  Henry  on  Foreign  Law, 
p.  50,  51 ;  Merlin,  Repertoire,  Autorisation  Maritale,  §  10 ;  Id.  Effet  Rd- 
troaeti^  $  a^  2»  art  a 
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acknowledged  ability,  to  establish  the  doctrintf,  (which 
is  supported  by  Bouhier,')  that  the  law  of  the  matri- 
monial doraicil,  and  not  of  the  new  dpmicil,  as  to  the 
capacity  and  incapacity  of  the  wife,  ought  to  prevail. 
He  reasoned  it  out  principally  in  his  examination  of  the 
subject  of  the  marital  power,  or  the  incapacity  of  the 
wife,  according  to  certain  local  laws,  to  do  any  valid  act, 
make  any  conveyance,  or  engage  in  any  contract,  with- 
out the  consent  and  authorization  of  her  husband.    And 
he  then  held,  that  this  incapacity  is  not  changed  by  a 
change  of  doraicil  to  a  place,  in  whose  laws  it  has  no 
existence.     After  maintaining  this  opinion  (as  he  says) 
for  forty  years,  he  has  recently  changed  it,  and  adhered 
to  the  doctrine,  that  the  law  of  the  new  domicil  ought 
to  govern.^    In  discussing  the  nature  and  extent  of  the 
paternal  authority,  conferred  by  the  dqmicil  of  birth,  in 
regard  to  foreign  property,  he  seems  to  have  been  aware 
of  the  difficulties  of  his  early  doctrine ;  and  he  has  said, 
with  great  truth,  that  to  put  an  end  to  all  the  difficulties 
of  such  cases,  it  is  necessary  to  make  a  uniform  law,  not 
for  France  only,  but  for  the  world ;  for  the  settlement  of 
a  foi-eigner  in  France,  or  of  a  Frenchman  in  a  foreign 
country,  would  at  once  raise  them  anew,  notwithstand- 
ing all  the  regulations  of   the  present  Civil  Code  of 
France.^     His  reasoning  upon  the  testamentary  power, 
and  the  manner,  in  which  it  is  affected  by  the  situs  of 
the  property,  also  affords  strong  proof  of  the  intrin- 
m.  infirmity  of  all  general  speculations.^ 

1  Bouhier,  CouL  de  Bour":.  ch.  22,  §  22  to  32,  45. 

2  Merlin,  Repertoire ;  Effet  Retroactif.,  §  3,  2,  art  5,  p.  15 ;  Id.  Au- 
torisation  Mantale,.§  10,  art.  4,  p.  24.3,  2J4;  Id.  Majority,  §  5. 

3  Merlin,  Repertoire,  Puissance  Paternelle,  §  7,  art.  1,  2,  3. 
*  Id.  Testament,  §  1,  §  v,  art.  J,  2,  p.  309  to  319. 

Confl.  17 
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§  140JSHertius  puts  the  following  case.  By  the 
law  of  Utrecht  married  persons  are  incapable  of  mak- 
ing a  will  of  property  in  favour  of  each  other ;  not  so 
in  Holland.  Is  such  a  will,  of  property  in  Utrecht, 
made  by  married  persons  in  Holland,  valid  1  Or, 
e  contra,  is  such  a  will,  made  by  married  pers^ons  in 
Utrecht,  of  property  in  Holland,  valid?  He  answers 
the  former  question  in  the  negative,  and  the  latter  m  the 
affirmative.'     Yet  other  jurists  maintain  the  contrary.* 

§  141.  Rodemburg  distinguishes  the  cases  into  two 
sorts ;  (1)  those,  in  which  there  is  no  change  of  domicil 
of  the  married  parties ;  (2)  and  those,  in  which  there  is  a 
change  of  domicil.  In  the  former  case  he  holds,  that 
the  capacity  and  incapacity  by  the  law  of  the  domicil 
extend  every  where.  In  the  latter  case,  that  the  ca- 
pacity and  incapacity  of  the  new  domicil  attach.  So 
that  according  to  him  the  disabilities  of  a  wife  by  the 
law  of  her  domicil  attach  to  all  her  acts  wherever  done, 
at  home,  or  abroad,  as  long  as  the  domicil  exists.  But 
upon  a  bond  fide  change  of  domicil  by  her  husband, 
she  loses  all  disabilities  not  existing  by  the  law  of  the 
new  domicil,  and  acquires  all  the  capacities  allowed  by 
the  latter.^  In  this  doctrine  he  is  supported  by  Boulle- 
nois,^  Hence  if  a  husband,  who  by  the  law  of  his 
domicil  has  his  wife  subject  to  his  authority,  changes  his 
domicil  to  a  place,  w^here  no  such  law  exists ;  or  e  contra^ 
if  he  changes  his  domicil  from  a  place,  where  the  wife  is 
exempt  from  the  marital  power,  to  one,  where  it  exists ; 

* • ■ • T---1  ■■■■!■  -  II  __L_I1I'  ■ 

1  Hertii  Op.  De  Collis.  Legf.  §  4,  p.  142,  §  43. 

a  See  1  Boullenois,  194  to  204 ;  Id.  205  to  222;  Rodemburg,  De  Div. 
Leg.  tit.  2,  ch.  1,  §  I,  a 

3  Rodemburg,  De  Div.  Stat.  tit.  2,  ch.  1,  §  1,  p.  10, 11  ;  Id.  P.  2,  ch.  1, 
§  1,  p.  55,  56,  ch.  4,  §  1. 

4  1  Boullenois,  p.  61 ;  Id.  205,  &c. ;  2  Boullenois,  p.  1,  &c.  p.  7,  &c. ; 
Id.  p.  93  to  112. 
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in  each  case  the  wife  has  the  capacity  or  inc||^acity  of 
the  new  domiciL  Rodemburg  puts  another  case.  By 
the  law  of  Holland  married  persons  may  make  a  will 
in  favour  of  each  other ;  by  the  law  of  Utrecht,  not. 
Suppose  a  man  and  wife,  who  are  married  in  Holland, 
move  to  Utrecht,  is  the  will  between  them,  previously 
made,  good  ?     And  he  decides  in  the  negative.  ^ 

^  142.  But  BouUenois  himself  puts  a  case,  which  he 
seems  to  decide  upon  a  ground,  which  breaks  in  upon 
the  general  doctrine.      Suppose  a  woman  domiciled, 
and  married  in  a  country,  using  the  Roman  Law  (Droit 
ecril\  to  a  man  belonging  to  the  same  country.     She 
has   the  right  and  capacity  by  that  law  to  enjoy  her 
/>arapA6riia/ property  there,  and  alienate  it  independent- 
ly of  her  husband,^  and  without  his  being  entitled  to 
intermeddle  in  the  administration  of  it  in  any  manner. 
If  her  husband  goes  to  reside  at  Paris  (where  no  such 
right  exists),  does  she  fall  under  the  marital  authority, 
so  as  to  lose  from  that  period  the  administration  and 
alienation  of  her  paraphernal  property  1     BouUenois 
admits,  that  she  falls  under  the  marital  authority ;  but  at 
the  same  time  contends,  that  she  has,  notwithstanding, 
the  right  of  administering  and  alienating  her  parapher* 
nal  property ;  because  it  was  given  her  by  the  con- 
tract of  marriage,  supported  by  the  law  of  her  matri- 
monial domicil;  and  that  her  husband  cannot  by  a 
change  of  domicil  extinguish  her  right  founded  upon 
such  authentic  titles.    And  though  she  cannot  act  with- 
out the  consent  of  her  husband  in  such  administration 
and   alienation,   he  is  bound  to  give   such  consent.' 

1  Rodemburg,  De  Div.  Stat  P.  2,  tit  2,  ch.  4,  §  1 ;  2  BouUenois,  81  \ 
Id.  93  to  112. 
s  1  Domat,  B.  1,  tit.  9,  p.  167  ;  Id.  ^  4,  p.  179, 180. 
3  2  BouUenois,  p.  20,  21 ;  Id.  22  to  28. 
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But  Bouflenois  is  compelled  to  admit  other  exceptions 
to  the  doctrine,  where  other  considerations  are  mixed 
up  in  the  case»  Thus,  he  says,  that  if  a  woman  is 
married  at  Paris,  and  has  a  community  of  property 
with  her  husband  there,  and  she  has  goods  at  Aix 
or  Toulouse,  where  she  is  not  under  the  marital 
authority;  and  her  husband  goes  to  reside  at  either 
of  these  places,  she  cannot  sell  her  property  there 
without  the  consent  of  her  husband.  But,  if  there 
were  no  such  community,  then  she  might  sell.^ 

^  143.  Passing  from  the  consideration  of  personal 
capacities,  disabilities,  and  powers,  let  us  next  examine 
into  the  effects  of  marriage  upon  the  property  of  the 
husband  and  wife,  and  their  rights  over  it.  The  mar- 
riage may  have  taken  place  with  an  express  contract, 
or  arrangement,  as  to  the  property  of  the  parties ;  or 
it  may  have  taken  place  without  any  such  contract,  or 
arrangement.  The  principal  difficulty  is  not  so  much 
to  ascertain,  what  rule  ought  to  govern  in  cases  of  ex- 
press contract,  (at  least,  where  there  is  no  change  of 
domicil,)  as  what  rule  ought  to  govern  in  cases,  where 
there  is  no  contract,  or  no  contract,  which  provides  for 
the  emergency.  Where  there  is  an  express  contract, 
that,  if  it  speaks  fully  to  the  point,  will  generally  be 
admitted  to  govern  all  the  property  of  the  parties,  not 
only  in  the  matrimonial  domicil,  but  in  every  other 
place,  under  the  same  limitations  and  restrictions  as 
apply  to  other  cases  of  contract.*    But  where  there  is 


1  2  Boullenois,  22,  23,  24.  See  2  Froland,  M^m.  1007  to  1064; 
Boubier,  Gout  de  Bourg.  ch.  22,  §  5  to  10 ;  Id.  §  28  to  32 ;  J.  Voet,  ad 
Pand.  Lib.  5,  tit  1,  §  101. 

9  See  Le  Brun,  Traits  de  la  Communaut^,  Liv.  1,  ch.  2,  §  2;  Murphy 
V,  Murphy,  5  Martin  R.  83;  Lashley  v,  Hogg,  Robertson's  Appeal 
Cases.  4 ;  Feaubert  v.  Turst.    Preced.  in  Chan.  207, 208. 
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no  express  contract  at  all,  or  none  speaking,  to  the 
point,  the  question,  what  rule  ought  to  govern,  is  sur- 
rounded with  more  difficulty.  Is  the  law  of  the  matri- 
tnonial  domicil  to  govern?  Or  the  law  of  the  local  situa- 
tion of  the  property  ?  Or  the  law  of  the  actual  domicil 
of  the  parties  ?  Does  the  same  rule  apply  to  moveable, 
as  to  immoveable  property,  when  in  different  coun- 
tries 1 '  BouUenois  has  remarked,  that,  even  on  the 
subject  of  marriage  contracts,  the  law  of  the  place  of  a 
contract  will  not  always  decide  all  the  questions  arising 
from  it.  Many  of  the  questions  must  be  decided  by 
the  law  of  the  domicil  of  the  parties,  and  sometimes 
even  of  one  of  them.* 

^  144.  Two  classes  of  cases  naturally  present  them- 
selves in  considering  this  subject.  First,  where  during 
the  marriage  there  is  no  change  of  domicil ;  secondly, 
where  there  is  such  a  change. 

§  145.  And  first,  in  cases,  where  there  is  no  change 
of  domicil,  and  no  express  contract.  Huberus '  lays 
down  the  doctrine,  in  broad  terms,  that  not  only  the 
contract  of  marriage  itself,  properly  celebrated  in  a 
place  according  to  its  laws,  is  valid  in  all  other  places ; 
but  that  the  rights  and  effects  of  the  marriage  con- 
tract, according  to  the  laws  of  the  place,  are  to  be 
held  equally  in  force  every  where.  Thus,  he  says,  in 
Holland  married  persons  have  a  community  of  all  their 
property,  unless  it  is  otherwise  agreed  in  their  nuptial 

1  In  some  foreign  codes,  there  are  express  provisions,  that  marriage 
contracts  shall  not  fix  the  rights  of  the  couple  according  to  the  law  of 
foreign  countries.  In  France,  there  is  an  effective  prohibition  of  con- 
tracts regulating  marriage  rights  by  the  old  customs  of  the  provinces, 
which  it  had  abolished.  Code  Civil,  art.  1390.  See  also  Bourcier  9. 
Lanusse,  3  Martin  R.  581. 

*  BouUenois,  Prin.  Gin.  48,  p.  11.    See  also  1  Dig.  Lib.  5,  tit  1, 1. 65. 

3  Huberus,  Lib.  1,  tit  3,  $  9. 
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contract ;  and,  that  this  will  have  effect  in  respect  to 
property  situate  in  Friezeland,  although  in  that  prov- 
ince, there  is  only  a  community  of  the  losses  and  gains^ 
and  not  of  the  property  itself.  The  example,  he  thus 
puts,  obviously  shows,  that  his  doctrine  is  applied  to 
cases,  where  there  is  no  express  contract.  Mr.  Chan- 
cellor Kent  has  applied  the  doctrine  of  Huberus  in  a 
case  of  express  contract ;  and  has  laid  down  the  rule, 
that  the  rights,  dependent  upon  nuptial  contracts,  are  to 
be  determined  by  the  lex  loci}  This  may  be  generally 
correct,  in  regard  to  cases  of  express  or  implied  nup- 
tial contracts ;  and  it  is  probable,  that  none  other  were 
at  the  time  in  the  mind  of  the  learned  judge.  But  we 
shall  presently  see,  that  as  a  mere  question,  in  regard 
to  the  universal  operation  of  the  lex  locU  there  is  much 
controversy  upon  the  subject  among  foreign  jurists. 

^  146.  There  are  many  distinguished  jurists,  who,  in 
common  with  Huberus,  maintain  the  opinion,  that  the 
incidents  and  effects  of  the  marriage  upon  the  property 
of  the  parties,  wherever  it  is  situate,  i^  to  be  governed 
by  the  law  of  the  matrimonial  domicil,  in  the  absence 
of  all  positive  arrangements  between  the  parties.* 
Thus,  if  English  subjects  are  married  m  England^ 
without  any  nuptial  contract,  the  husband,  being  en- 
titled by  the  law  of  England  to  all  the  personal  prop- 
erty of  his  wife,  will  be  entitled  to  it,  wherever  it  may 
be,  in  England,  or  in  any  foreign  country.  And  his 
rights,  it  would  seem,  in  her  immoveable  property. 


1  See  De  Couche  v,  Savatier,  3  John.  Ch.  R.  211  ;  2  Kent  Conam. 
Lect  39,  p.  458,  459,  (2d  edit.)  See  also  Feaubert  ».  Turet,  cited  in 
Robertson's  Appeal  Cases  1,  and  Lashley  «.  Hogg,  1804,  cited  Id.  4. 

«  Merlin,  Repertoire,  C'ommunaut^  de  Biens,  §  1,  art  3;  1  Boullenois, 
660  to  673 ;  Id.  732  to  818 ;  Rodemburg,  De  Div.  Stat,  tit  2,  ch.  5, 
§  12, 13,  14, 15. 
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wherever  situate,  would,  in  the  opinion  of  many  of 
them,  be  exclusively  regulated  by  the  law  of  England.^ 
So,  on  the  other  hand,  French  subjects,  married  in 
France,  without  any  contract,  would  hold  their  proper- 
ty in  community  generally ;  and  this  rule  would  apply 
as  well  to  that  situate  in  foreign  countries,  as  to  that  in 
France. 

^  147.  The  grounds,  upon  which  this  opinion  is 
maintained,  are  various.  Some  jurists  hold,  that  the  law 
of  the  matrimonial  domicil  attaches  all  the  rights  and 
incidents  of  marriage  to  it,  propria  vigore,  and  inde- 
pendent of  any  supposed  consent  of  the  parties.* 
Others  hold,  that  there  is  in  such  cases  an  implied  con- 
sent of  the  parties  to  adopt  the  law  of  the  matrimonial 
domicil  by  way  of  tacit  contract ;  and  then  the  same 
rule  applies,  as  is  applied  to  express  contracts.  Du- 
mouHn  was  the  author,  or  most  powerful  advocate,  of  this 
latter  doctrine.  Inest,  (says  he)  taciturn  pactum,  quod 
maritus  lucrabitur  dotem  conventam  in  casu^  et  pro  pro-- 
partione  statuti  illius  domicilii^  quod  prnvidetur  et  in^ 
telligitur;  et  istud  tacitum  pactum,  nisi  conventum  fuerit, 
intrat  in  actionem  ex  stipulatu  rei  uxoruB,  et  illam  in- 
format.  And  he  adds,  that  it  applies  to  all  property, 
wherever  situate,  and  whether  moveable  or  immoveable; 


>  Hertii  Opera,  De  Collis.  Leg.  §  47,  p.  143.  —  Many  jurists  make  no 
distinction  in  the  application  of  the  doctrine  of  the  tacit  contract  of 
marriage  between  moveable  and  immoveable  property,  and  consider 
both  to  be  governed  by  the  law  of  the  domicil  of  marriage.  Others  again 
distinguish  between  them.  Foreign  jurists  commonly  in  the  term, 
"  biens,"  include  all  sorts  of  property,  moveable  and  immoveable,  in  their 
discussions  on  this  subject* 

9  See  1  BouUenois,  741,  750,  757,  758  ;  Huberus,  Lib.  1,  tit.  3,  §  9. 

•  8«e  Merlin,  RAportoiro,  Autori«ation  Maritale,  $  10,  art.  2 ;  Id.  Majority,  $  5 ;  Id.  Com- 
nranaat6  de  Biens,  $  1,  an.  3;  Voct.  Do  Btatut.  $  4,  ch.  2,  n.  16  ;-Rodemburg,  Ho  Div.  Stat. 
P.  1,  til.  9,  eh.  5,  $  13,  14,  15 ;  Id.  P.  9.  tit.  2,  ch.  4,  $  1  ;  1  Boulloools,  673,  683,  767  ; 
a  Boolleoou,  81,  88,  93,  94,  266,277 }  1  Hertii  Opera,  De  CoUii.  Leg.  $  46,  47,  p.  143, 14-1 ; 
Uvennore,  Diuert.  73,  74  j  Hoberus,  Lib.  1,  Ut.  3,  $  9 ;  Bouhier,  ch.  23,  $  79,  p.  429. 
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Sed  locum  habebit  ubique  etiam  extra  fines  et  lerrito- 
rium  dicti  statuti,  etiam  interim  correpli^  et  hoc  indis- 
tincte,  sive  bona  dotalia  sinl  mobUiOj  si\>e  immobiUa, 
ubicunque  sita^  sive  nominu.  Ratio  punctualis  specifica 
procedat  in  vim  taciti  pacti  ad  formam  statuti ;  vehUi^ 
quod  taciturn  pactum  pro  expresso  habelur} 

^  148.  The  opinion  of  Dumoulin  is  adopted  by 
Bouhier,  Hertius,  Pothier,  Merlin,  and  other  distin- 
guished jurists.^  It  is  opposed,  however,  by  others 
of  no  small  celebrity ;  and  the  doctrine  of  tacit  con- 
tracts (as  we  shall  see)  is  treated  by  some  of  them  as 
a  mere  indefensible  and  visionary  theory.  D'Argentre 
is  at  the  head  of  those,  who  maintain,  that  the  law  of 
the  situs  of  the  property  constitutes  the  rule  to  decide 
the  rights  of  the  marriage  couple  at  all  times.* 

^  149.  It  may  be  useful  to  bring  together  m  this  place, 
in  a  more  exact  form,  the  opinions  of  some  jurists  of  the 
highest  reputation  on  this  subject,  for  the  purpose  of 
exhibiting  some  of  the  differences,  as  well  as  the  co- 
incidences, of  thj  doctrines  maintained  by  them. 

^  150.  Cochin  holds  the  doctrine,  that  if  the  con- 
tract of  marriage  contains  no  stipulation  for  community 
of  property,  the  law  of  the  place,  where  the  parties  are 
domiciled,  and  to  which  they  submit  by  the  contract  of 
marriage,  must  govern,  not  only  as  to  property  (biens) 
situate  in  that  place,  but  as  to  property  situate  in  all 

1  1  Froland,  Mem.  62,  218  ;  Livermorc,  Dissert.  74. 

9  Bouhier,  Gout,  de  Boiirg.  ch.  23,  §  G9  to  75  ;  Id.  ch.  26,  per  tot ; 
1  Froland,  M^m.  61  to  63 ;  Id.  178  to  211 ;  Id.  214  to  222;  Id.  274; 
Merlin,  Repertoire,  Communaut^  de  Biens,  §  1,  art  3;  Pothier,  Traits 
de  la  Comraunaute,  art  1,  n.  10;  1  Hertii  Opera,  De  Collis.  Leg.  § 
47,  p.  143. 

3  1  Froland,  M^m.  192  to  200;  Id.  220,  222;  1  Boullenois,  673  to 
690 ;  Id.  732  to  736  ;  Id.  740  to  750 ;  Id.  757,  792;  2  Boullenois,  110 ; 
Merlin,  Repertoire,  Communaute  de  Biens,  §  1,  art  p.  110,  111. 
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Other  places.  The  rights  of  married  persons,  he  adds, 
over  the  property,  which  they  then  have,  as  well  as 
over  that,  which  they  afterwards  acquire,  ought  to  be 
regulated  by  a  uniform  rule.  If  they  have  established 
one  by  the  contract  of  marriage,  that  ought  to  decide 
as  to  all ;  if  they  have  made  no  stipulation,  then  the 
law  of  the  place  of  their  common  domicil  establishes 
a  rule  for  them,  since  they  are  presumed  to  submit 
themselves  to  it,  when  they  have  not  stipulated  any 
thing  to  the  contrary.^ 

§  151.  Le  Brun  is  quite  as  explicit.    After  stating, 
that  the  community  of  property  may  be  formed  by  an 
express  contract,  or  by  a  tacit  contract,  he  gives,  as  a 
reason  for  the  latter,  that,  if   the  couple  have  not 
made  any  stipulation,  and  are  domiciled  in  a  place, 
where  the  la^  of  community  exists,  when  they  are 
married,  the  conclusion  is,  that  they  have  referred 
themselves  to  that  law.    And  this  presumption  has  its 
foundation  in  law,  which  often  decides,  that,  as  to  things 
omitted  in  the  contract,  the  parties  have  referred  them- 
selves to  the  usage  or  law.'    And  he  adds,  that  as  in 
cases  of  express  contracts  for  community  of  property, 
the  contract  reaches  all  property  of  the  parties,  even 
in  other  countries,  so  in  cases  of  tacit  contracts,  as 
those  resulting  by  operation  of  law,  the  same  rule  ap* 
plies.     If  the  law  of  the  place  of  domicil  and  marriage 
of  the  parties  creates  such  a  community,  it  applies  to 
all  property,  wherever  situate.    It  has,  in  short,  all  the 
character  and  effect   of  a  personal  law  or  statute, 
though  it  regulates  property.' 
^  152.  Hertius  has  put  a  number  of  cases  to  iHus- 

'  Cochin,  CEuvres,  Tom.  3,  p.  7()a 

'  Le  BruD,  Traits  de  la  CommunaaU,  Lib.  1,  ch.  3^  §  2, 3^  4. 

3  Id.  Liv.  1,  ch.  2,  §  6, 36  to  42. 

Canfl.  18 
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trate  the  general  principle.  At  Liege,  by  law,  the  hus- 
band by  marriage  acquires  the  *  ownership  of  all  the 
property  of  his  wife  of  every  nature.  At  Utrecht,  it 
is  otherwise.  Is  an  inhabitant  of  Utrecht  entitled, 
jure  connuhiiy  to  take  all  the  property  of  his  deceased 
wife,  situate  in  Liege  ?  He  answers  in  the  negative, 
because  the  law  of  the  place  of  marriage  (Utrecht), 
does  not  confer  it.^  Again.  A  person,  in  whose  domi- 
cil  there  is  no  community  of  property  between  married 
persons,  possesses  property  in  another  territory,  where 
such  community  of  all  property  exists,  and  he  con- 
tracts marriage  in  another  country,  where  a  qualified 
community  only  exists,  (ubi  societas  bonorum  tantunij 
sive  sitnpliciter  iia  dkiOj  obtinet.)  What'  law  is  to  pre- 
vail ?  Some  jurists  hold,  that  the  law  of  the  domicil 
shall  prevail.  Others  are  of  a  different  opinion.  Her- 
tius  himself  holds,  that,  as  the  case  supposes  the  place 
of  the  marriage  to  be  that  of  both  parties,  the  law  of 
the  husband's  domicil  ought  to  prevail,  as  an  implied 
contract  between  the  parties.*  Again.  In  the  domicil 
of  the  husband,  a  community  of  property  exists  be- 
tween married  persons ;  will  that  community  apply  to 
immoveable  property  bought  by  either  party  in  a 
territory,  where  such  a  law  does  not  exist  1  Many 
jurists  decide  in  the  negative.  Hertius  holds  the 
affirmative,  upon  the  ground  of  an  implied  contract, 
resulting  from  the  marriage.'    The  decision  in  the  case 

i  Hertii  Op.,  De  Collie.  Leg.,  §  44,  p.  142, 143. 

*  Id.  p.  143,  §  46.  —  Froland  puts  the  case  of  a  man  domiciled  at 
Paris,  who  goes  and  marries  a  woman  in  a  country  governed  by  the 
Koman  law,  in  Rheims,  Auvergne,  or  Normandy,  or  ^  contra ;  and  asks  in 
such  a  case,  what  law  is  to  prevail  as  to  future  acquisitions  (conquests) ; 
the  law  of  the  domicil  of  the  husband,  or  that  of  the  wife,  or  that  of  the 
place  of  marriage,  or  of  the  location  of  the  property  ?  And  he  decides 
in  favour  of  the  latter.  1  Froland,  M6m.  321.  See  also  Voet.  De  Stat 
§  4,  ch.  3,  p.  134, 135,  §  9.  3  id.  p.  144,  §  47. 
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of  De  Couche  v.  Savatier  (3  John.  Ch,  R.  190,  211), 
treating  it  as  a  case  of  express  or  implied  contract, 
would  lead  to  the  same  conclusion. 

§  153.  Froland  has  stated  the  question  in  a  more 
general  shape ;  whether,  if  a  community  of  property 
exists  by  the  law  of  the  place  of  domicil  and  marriage 
of  the  parties,  it  extends  to  all  property  situate  else- 
where, where  no  such  law  prevails  1  He  gives  the 
reasonmg  of  different  jurists,  maintaining  opposite  opin- 
ions on  die  point,  and  concludes  by  stating,  that  the 
opinion  of  Dumoulin  in  the  affirmative  has  finally  pre- 
vailed, in  cases  where  there  is  an  express  contract  for 
such  community ;  an^  Dumoulin  equally  contends  for  it 
in  cases  of  tacit  contract,  resulting  from  the  lex  loci} 
From  this  latter  point,  however,  Froland  dissents  in  a 
qusJified  manner.  He  deems  the  law  of  community, 
independent  of  an  express  contract,  to  be  a  real  law ; 
and  therefore  confined  to  the  territory.  As  to  acquests, 
or  acquisitions,  whether  of  moveable  or  immoveable 
property,  made  in  foreign  countries,  where  the  law  of 

1  1  Froland;  M6m.  p.  178  to  200;  Id.  p.  211  to  271 ;  Id  p.  272  to 
340.  See  also  1  Boullenois,  660  to  683 ;  Id.  732  to  818.  Dumoulin's 
words  are,  **Nullam  dubiam  est,  quin  societas  -semel  contracta 
complectatur  bona  ubique  sita,  sine  ulllL  differentia,  territorii,  quern- 
admodum  quilibet  contractus,  sive  tacitus,  sive  expressus,  ligat  per- 
sonam et  res  disponentis  ubique.  Non  obstat,  quod  hujusmodi  so- 
cietas non  est  expressa,  sed  tacita ;  nee  oritur  ex  contractu  expresso 
partium,  sed  ex  tacito  ?el  prssumpto  contractu  a  consuetudine  local! 
in  trod  uc  to."  1  Froland,  M^m.  274.  See  also  Livermore^s  Dissert,  p.  69, 
71, 72,  73,  74 ;  Saul «.  His  Creditors,  17  MarUn  R.  569,  599.  The  same 
doctrine  is  mi^intained  by  Bouhier.  ^  Tout  statut,"  says  he,  ^  qui  est  fond6 
sur  une  convention  tacite  et  presum^e  des  contractans  est  personel." 
Bouhier,  Cout.  de  Bourg.  ch.  23,  §  69  to  74.  And  he  expressly  applies 
it  to  the  case  of  tacit  contracts  of  marriage,  following  out  the  reasoning 
of  Dumoulin.  Id.  ch.  26,  §  1  to  20.  On  the  other  hand,  D'Argentr^ 
and  Vander  Meulen  hold,  that  all  laws  respecting  community  are  real, 
and  not  personal ;  and  therefore,  that  they  are  governed  by  the  law 
mnto.    1  Boullenois,  758,  759, 760  to 765. 
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community  extends,  he  agrees,  that,  in  cases  of  ex- 
press contract,  the  law  of  the  matrimonial  domieil  ought 
to  prevail.  But  as  to  foreign  countries,  where  the  law 
of  community  does  not  exist,  he  thinks  the  right  does 
not  extend  either  in  vim  consuetudiniSf  or  in  vim  con- 
tractus,  for  it  is  ui  vain  to  presume  a  tacit  contract ;  and 
that,  therefore,  it  is  governed  by  the  law  m  sitiB.  It 
would  seem,  however,  from  subsequent  passages,  that 
hie  applied  his  doctrine  to  the  case  of  immoveables 
only ;  admitting  that  moveables  should  be  governed  by 
the  law  of  the  domieil  of  the  parties.^ 

§  154.  Rodemburg  seems  to  apply  the  same  princi* 
pie  to  cases,  where  there  is  a  nupt|al  contract,  as  where 
there  is  none,  holding,  that,  in  the  latter  case,  the  law 
of  the  matrimonial  domieil  is  adopted  by  a  tacit  contract 
At  the  same  time  he  asserts,  that  the  law  of  community 
is  not  personal,  but  real ;  and  hence,  if  it  does  not,  or 
may  not,  directly  act  upon  property  aMundej  where  no 
community  exists ;  yet  it  will  ^ve  a  right  of  action, 
founded  in  tacit  contract,  which  is  to  be  enforced  every 
where.  And,  therefore,  the  law  of  the  matrimonial 
domieil  in  such  a  case,  act^  indirectly  to  give  it  univer- 
sality.  And  he  appUes  it  equally  to  j»*esent  and  fixture 
acquisitions.* 

^  155.  Boullenois  holds  an  opinion  somewhat  differ- 
ent He  considers  the  law  of  community  between 
married  persons,  as  one  regulating  the  state  and  con^ 
dition  of  the  person,  and  therefore  not  real,  but  per- 
sonal. Hence  he  holds,  that  the  law  of  community,  if 
existbg  in  the  matrimonial  domieil,  extends  to  property 

1  1  Froland,  M^m.  316,  317,  321,  322,  323,  338, 341 ;  1  Bonllenoia, 
758,  759. 

9  Rodemburg,  De  Div*  Stat^  tit  2,  ch.  5,  §  12, 13, 14, 15;  1  BouBe- 
nois,  p.  673  to  683;  Id.  732  to  735 ;  Id.  754  to  757* 
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wherever  situate,  and  vice  versd ;  not  upon  the  ground  of 
tacit  contract,  but  proprio  vigorcy  as  a  law,  both  as  to 
present  property,  and  future  acquisitions ;  unless  by 
the  law  of  the  situs  such  future  acquisitions  are  pro- 
hibited ;  and  in  that  case  the  law  of  the  situs  as  to  them 
is  to  prevail* 

^  15&  Pothier  has  adopted  the  doctrine  of  tacit 
contract  of  Dumoulin ;  and  therefore,  in  case  there  is 
no  express  contract,  if  the  law  of  the  matrimonial 
domicil  creates  a  community,  he  holds,  that  it  applies 
to  all  property,  present  and  future,  wherever  situate, 
and  even  in  provinces,  which  do  not  admit  of  a  com- 
munity.' Grotius  is  also  stated  to  have  held  the  same 
opinion  in  a  case,  where  he  was  consulted.^ 

§  157.  It  has  been  remarked  by  the  Supreme  Court 

of  Louisiana,  that  the  greater  number  of  the  jurists  of 

France  and  Holland  are  of  opinion,  that  in  settling  the 

rights  of  the  husband  and  wife,  on  the  dissolution  of  the 

marriage,  to  the  property  acquired,  the  law  of  the 

place,  where  it  was  contracted,  and  not  of  that,  where 

it  was  dissolved,  must  be  the  guide.    And  that  this 

opinion  is  by .  most  of  them  founded  on  the  idea  first 

prcHnulgated  by  DumouUn,  that,  where  the  parties  marry 

without  an  express  contract,  they  must  be  presumed 

to  contract  in  relation  to  the  law  of  the  country,  where 

the  marriage  todk  place,  and  that  this  tacit  contract 

fdbws  them,  wherever  they  go.*    But  that  Court  are 

of  opinion,  that  the  ground  is  unsatisfactory,  especially 

when  it  is  applied  to  cases  of  property  acquired  after  a 

1  1  BouUenois,  736,  741,  750,  751  to  754 ;  Id.  754  to  757,  759,  760, 
766, 769,  770 ;  2  Boulleoois,  277. 
•  Pothier,  TraiU  de  la  Communaut^,  Art.  Pr«im.  n.  10, 11, 12, 13, 14. 
'  See  Henry  on  Forei^  Law,  eh.  5,  p.  36,  37,  note. 
^  San]  V.  Hu  Creditors,  17  Martin  R.  599. 
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subsequent  change  of  domiciL  Their  view  of  the 
subject  is,  that  if  the  doctrine  of  tacit  contract  be 
admissible,  the  contract  is  to  be  construed  in  the  same 
way,  as  if  the  laws  of  the  country  of  the  marriage 
were  inserted  in  it ;  and  that,  so  far  as  they  are  to  be 
deemed  real,  and  not  personal  laws,  they  are  neces- 
sarily territorial,  and  can  be  construed  to  s^ply  to 
acquests  or  acquisitions  only  within  that  country. 
The  extent  of  the  tacit  agreement  depends  on  the 
extent  of  the  law.  If  it  had  no  force  beyond  the  juris- 
diction of  the  power,  by  which  it  is  enacted;  if  it  is 
real,  and  not  personal ;  the  tacit  consent  of  the  parties 
cannot  turn  it  into  a  personal  statute.  They  have  not 
said  so ;  and  they  are  presumed  to  have  contracted  in 
relation  to  the  law,  such  as  it  was,  to  have  known  its 
limitations,  as  well  as  its  nature,  and  to  have  had  the 
one  as  much  in  view  as  the  other.  In  one  word,  the 
parties  have  agreed,  that  the  law  shall  bind  them,  as 
far  as  that  law  extends,  but  no  farther.' 

§  158.  The  result  of  this  reasoning  (and  it  certainly 
has  great  force)  would  seem  to  be,  that  in  the  case  of 
a  marriage  without  any  express  contract  the  lex  loci 
contractus  (assuming  that  it  furnishes  the  just  basis  of 
a  tacit  contract)  will  govern,  as  to  all  moveable  and 
immoveable  property  within  the  country;  and  as  to 
property  in  other  countries,  it  will  govern  moveables, 
but  not  immoveables ;  the  former  having  no  situSj  and 
the  latter  being  governed  by  the  lex  rei  sitiB. 

§  159.  ferl^stps  t^g  most  ^in^ple  and  satisfactory  ex- 
nngitif^n  nf  fhft  «gi]bjprt  iSjOrat  least,  That,  whicETBegt 
^larm(;>,nizes  wifh  tTiPt  ftnalngips  pf  thft  comiT^on  law,  is, 

that  in  a  case  of  marriage,  where  there  is  no  special 

1  Saul  V.  HLb  Creditors,  17  Martin  R.  569, 603  to  605. 
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contract,  and  there  has  been  no  change  of  domicil,  the 
law  of  the  place  of  celebration  should  govern  the  rights 
of  the  parties  in  respect  to  all  personal  estate  (movea- 
bles), wherever  acquired,  and  wherever  it  may  be  situ- 

of  any  ex tra-tPTrj tonal  hw^  Where  there  is  a  special 
contract,  that  furnishes  a  rule  for  the  case,  and  as 
matter  of  contract,  will  be  carried  into  effect  every 
where,  under  the  limitations  and  exceptions  belonging 
to  all  other  contracts,* 

§  160,  In  the  next  place,  what  is  the  principle  to  be 
adopted  in  cases,  where  there  has  been  a  change  of 


1  See  Henry  on  Foreign  Law,  ch.  7,  p.  48,  49. 

»  P.  Voet  lays  do<«rn  the  following  doctrine.  "  Si  etatuto  hujus  loci 
inter  conjuges  bona  sint  communioj  vel  pacHs  arUenuptialibus  ita  con- 
ventual sit,  ut  omnia,  ubique  locorum  sita,  communia  forent,  etiam  ad 
ilia,  quse  in  Frisi4  jacent,  ubi  non  nisi  qussitorum  est  communio,  da- 
bitur  actio  ut  communicentur."  Voet,  De  Stat.  §  4,  ch.  2,  p.  127,  §  16  ; 
Id.  ch.  3,  p.  134,  §  9.  Yet  he  deems  laws  establishing  a  community  of 
property  to  be  real,  and  not  personal  laws.  Id.  §  4,  ch.  3,  p.  134,  135, 
§  9.  See  1  Froland,  M^m.  199,  200.  This  apparent  discrepancy  may 
be  reconciled,  by  considering,  that  though  the  law  of  community  be 
real ;  yet  it  may  found  a  right  of  action  for  property  situate  elsewhere.* 
A  distinction  of  this  sort  seems  not  unknown  in  the  Scottish  law. 
1  Rose  Cas.  in  Bank,  48l.  Lord  Mcadowbank,  in  a  Scottish  case  of 
great  importance,  laid  down  the  following  doctrine  as  unquestionable. 
'*  In  the  ordinary  case  of  transference  by  contract  of  marriage,  when 
a  lady  of  fortune,  having  a  great  deal  of  money  in  Scotland,  or  stock 
in  the  bank,  or  public  companies  there,  marries  in  London,  the  whole 
property  is  ipso  jure  her  husband's.  It  is  assigned  to  bim.  The  legal 
assignment  of  a  marriage  operates,  unihotU  regard  to  territory,  all  the 
world  over."  Royal  Bank  of  Scotland  v.  Smith,  &.C.,  1  Rose  Cas. 
Bank,  Appx.  481.  Lord  Eldon  has  affirmed  this  doctrine  to  be  correct, 
in  relation  to  personal  property ;  but  not  in  relation  to  real  property. 
And  in  cases  ef  bankruptcy,  to  which  he  applied  it,  he  added,  that  there 
was  no  legal  obligation  on  a  bankrupt  to  convey  bis  real  estate,  situate 
in  a  foreign  country,  to  the  assignees.  Selkrig  v.  Davies,  2  Rose  Bank 
Caa.  99,  S.  C.  2  Dow  R.  230,  250. 

*  8«6  ako  Rodambarg,  De  DWvn.  Btat.  tit.  9,  ch.  5,  $  19  to  15. 
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domicil  ?  And  this  admits  of  a  double  aspect ;  first,  in 
relation  to  property  acquired  before  the  removal ;  and 
secondly,  in  relation  to  property  acquired  afterwards 
in  the  new  domiciL  In  each  instance,  however,  we 
are  to  be  understood  to  speak  of  the  operation  of  law, 
where  there  is  no  express  nuptial  contract. 

^161.  Upon  this  subject  there  is  no  small  di- 
versity of  opinion  among  foreign  jurists,  as  well  in 
regard  to  the  right  to  property  acquired  after  the 
change  of  domicil,  as  in  regard  to  the  right  to  property 
antecedently  acquired/  Bouhier  lays  down  the  rule 
in  general  terms,  that  in  relation  to  the  beneficial 
and  pecuniary  rights  (les  droits  utiles  et  pScuniaires) 
of  the  wife,  which  result  from  the  matrimonial  con- 
tract, either  express  or  tacit,  the  husband  has  no 
power  by  a  change  of  domicil  to  alter  or  change  them, 
according  to  the  rule,  J\remo  potest  mutare  consilium 
suum  in  dlterius  injuriam ;  and  he  insists,  that  this  is 
the  general  opinion  of  jurists.  Thus,  if  by  the  law  of 
the  matrimonial  domicil  there  exists  a  community  of 
property  between  the  husband  and  wife,  and  they  re- 
move to  another  place,  where  no  such  community  ex- 
ists, the  rights  of  neither  party  are  changed,  and  the 
community  applies  in  the  same  manner,  as  in  the  origi- 
nal domicil.  And,  on  the  other  hand,  if  no  such  com- 
munity exists  in  the  matrimonial  domicil,  a  transfer  of 
domicil  to  a  place,  where  it  does  exist,  will  not  create 
it ;  for  a  change  of  domicil  would  not  add  any  thing  to 
the  marriage  rights  in  a  case  of  express  contract,  and 
therefore  ought  not  to  do  so  in  a  tacit  contract.*  And 
this  is  also  Dumoulin's  opinion.*  Bouhier  makes  no  dis- 
tinction whatsoever  between  moveable  and  immoveable 

1  Bouhier,  Cout  de  Bourg.  ch.  22,  §  63  to  72.  9  Id. 
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property.*  Nor  does  he  seem  to  recognise  any  between 
property  antecedently  acquired,  and  that  acquired  after 
the  change  of  domiciL* 

^  162.  Le  Brun  supports  a  like  opinion.  He  insists, 
that,  if  there  is  no  special  contract  of  marriage,  the  law 
of  the  place,  where  the  marriage  is  celebrated,  and  in 
which  the  parties  are  domiciled,  governs  as  a  tacit  con- 
tract ;  and  that  no  subsequent  change  of  domicil  can 
change  the  legal  rights  of  the  parties,  even  as  to  after 
acquired  property.  And  he  puts  the  case  of  a  mar- 
riage in  Paris,  and  a  subsequent  change  of  domicil  of 
the  parties  to  the  province  of  Bar,  where  the  survivor 
is  by  custom  entitled  to  the  whole  property  in  movea- 
bles by  survivorship ;  and  holds,  that  if  either  die,  the 
moveables,  whether  acquired  before  or  after  the  re- 
moval, are  governed  by  the  law  of  community,  and  do 
not  all  remain  to  the  survivor.  La  raison  est,  qui  ce 
seroit  charter  Pestablissement  de  comimunaute  fait  par 
le  cantratj  ou  par  la  coutumey  selon  lequel  onadu  par  la- 
ger les  meubles  atissibien  que  hs  acquets} 

%  163.  Rodemburg  puts  the  case  of  marriage,  where 
the  law  of  community  of  property  between  husband 
and  wife  prevails,  and  a  subsequent  removal  to  another 
place,  where  it  has  no  existence ;  and  asks,  if  the  com- 
munity still  subsists  in  the  new  domicil  ?  He  observes, 
that  most  of  the  Dutch  jurists  are  of  opinion,  that  it 
does ;  and  in  this  opinion,  he  concurs  to  this  extent,  that 
the  community  will  continue,  until  the  parties  have,  by 
some  overt  act,  discarded  it ;  and  then  it  will  cease.^ 
And  he  applies  the  same  principle  to  cases  of  dowry 

1  Bouhier,  Cout  de  Bourg.  ch.  22,  §  79,  80.  >  Id.  ch.  2%  per  tot 

3  Le  Brun,  TraiU  de  la  CommunauU,  Liv.  1,  ch.  2,  §  55,  56. 

4  Rodemburg,  De  Div.  Sut  P.  2,  tit  2,  ch.  4,  §  3,  4 ;  2  Boullenoii, 
85 to 87;  Id.  17a 

Omjf.  19 
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by  the  customary  law,  holding,  that  the  matrimonial 
domicil  ought  to  prevail.^ 

^  164  Hertius  puts  the  following  question.  A  mar- 
riage is  contracted  in  a  place,  where  the,  civil  law  gov- 
erns, (L  e.  there  is  no  community) ;  and  afterwards 
the  couple  remove  to  a  place,  where  the  law  of  com- 
munity exists ;  and  to  the  inquiry,  whether  in  such  a 
case  there  is  a  community  in  the  acquisitions  of  the 
parties  after  the  removal,  he  answers  in  the  negative, 
adopting  the  doctrine  of  Rodemburg.^  And  in  the 
more  general  form  of  presenting  the  question,  whether  in 
the  case  of  married  persons,  removing  from  their  matri- 
monial domicil,  where  a  community  of  property  exists, 
to  a  place,  where  it  does  not,  they  are  to  be  governed  by 
the  law  of  the  matrimonial  domicil,  he  evidently  adopts 
the  affirmative,  citing  Rodemburg.'  And  he  applies  his 
doctrine  to  immoveable  property, 'as  well  as  to  movea- 
ble, making  an  exception,  however,  of  the  case,  where 
there  is  a  prohibitory  law  of  the  country  of  the  situs^ 

^  165.  Paul  Voet  appears  to  maintain  the  doctrine 
generally,  that  a  change  of  domicil  does  not  change  the 
effect  of  the  marriage  contract  express  or  tacit  Quia 
non  eo  ipsOj  qui  domicUium  transferatj  censetur  volun" 
totem  drca  facta  nuptialia  mutasse.^  Merlin  mamtains 
the  like  opinion,  saying,  that  if  a  couple  are  married  at 
Paris,  meaning  then  to  live  there,  and  afterwards  they 
remove  to  Lyons,  in  such  case  the  community,  formed 
at  Paris,  will  continue  as  to  property  acquired  at 
Lyons.* 

I  Rodemburg,  De  Div.  Stat  P.  2,  tit  2,  ch.  4,  §  5;   2  Boulle- 
nois,  87. 
s  1  Hertii  Opera,  De  CoUis.  Leg.  §  49,  p.  145,  >  Id.  §  48,  p.  145. 

4  Id.  §  47,  p.  144, 145. 

5  Voet  De  Stat  §  9,  ch.  2,  n.  7,  p.  266;  Id.  §4,  ch.  2,  n.  16,  p.  127. 

6  Merlin,  Repertoire,  Commonaut^  de  Biena,  §  1,  p.  111. 
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§  166.  Boullenois  holds  the  opinion^  as  we  have 
seen,  that  the  law  regulating  the  community  affects 
the  state  or  condition  of  the  parties,  and  is,  therefore, 
personal;  and  accompanies  them  every  where,  and 
affects  property,  wherever  situated     He  accordingly 
insists,  that,  if  by  the  law  of  the  matrimonial  domicil  a 
community  of  property  exists,  that  community  extends 
to    all  future  acquisitions,  whether  moveable  or  im- 
moveable, even  in  places,  to  which  the  parties  have 
afterwards  removed  and  where  no  such  community 
exists.^    Pothier  has  adopted  the  opinion  of  Boullenois, 
that  the  law  of  community  is  to  be  deemed  personal 
and  not  real ;  and  he  also  adopts  the  doctrine  of  Du* 
moulin,  as  to  tacit  contracts.     So,  that  he  has  no 
hesitation  in  declaring,  as  we  have  seen,  that  the 
law  of  the  matrimonial  domicil  governs  the  property 
every  where.'    But  he  has  omitted  to  put  the  case  of 
a  change  of  domicil,  and  the  effects,  which  it  would  pro- 
duce.   In  another  place  he  has  laid  down  as  a  general 
principle,  that  a  change  of  domicil  delivers  all  persons 
firom  the  empire  of  the  laws  of  their  former  domicil, 
and  subjects  them  to  the  new.^    What,  then,  ought  to 
be  the  effect  of  a  removal  upon  property  acquired  in 
the  new  domicil  1 

§  167.  Froland  has  given  his  opinion,  after  a  good 
deal  of  hesitation  on  the  subject,  to  this  effect  In 
cases,  where  there  is  an  express  contract  of  communi- 
ty of  property  between  the  husband  and  wife,  he  holds, 
that  a  change  of  domicil  does  not  alter  the  rights  of  the 


1  1  BouUenois,  796,  741,  750  to  754 ;  Id.  759  to  770 ;  2  BouUenois, 
277;  17  Martin  607. 
3  2  BouUenois,  277, 278, 283, 284, 285. 

3  Pothier,  Traii6  de  la  Communaut^,  Art  Prelim,  n.  10, 11, 12, 13. 

4  Potluer,  Gout  d'Orl^ana,  ch.  1,  §  1,  n.  1& 
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parties ;  and,  that  the  community  applies  to  property 
situate,  where  the  community  is  unknown,  as  well 
as  where  it  exists,^  But  where  there  is  no  express  con- 
tract, he  deems  the  law  of  community  as  purely  real, 
and,  therefore,  as  not  extending  beyond  the  matrimo- 
nial domicil.  He  treats  the  notion  of  Dumoulin,  of  a 
tacit  contract  in  such  a  case,- as  a  mere  imaginary  thing; 
words,  and  nothing  else ;  a  mere  subtilty,  phantom,  and 
chimera.  Ce  ne  sont  la  que  des  paroles,  et  rien  de  la : 
ndrificum iUud  Molimei  acumen;  des  subtilites  ^esprit; 
des  idees ;  des  chimeres ;  enfin  des  moyenSj  que  la  seule 
imagination  Schauffee  produit.^  The  conclusion,  to 
which  he  arrives,  is,  that,  if  two  persons  marry  without 
any  contract  in  a  place,  where  the  law  of  community 
exists,  and  remove  to  another  place,  where  it  does  not 
exist,  the  change  of  domicil  has  no  effect  whatsoever ; 
but  the  rights  of  each  are  the  same,  as  if  they  had 
remamed  in  their  matrimonial  domicil;  and  that  the 
acquisitions  of  immoveable  property,  situate  m  the  new 
domicil,  do  not  fall  into  community,  but  are  governed 
by  the  law  m  sitte.  As  to  moveables,"  he  holds,  that 
the  law  of  the  actual  domicU  ought  to  govern.' 

^  168.  There  are  many  other  jurists,  who  maintain, 
that  the  law  of  community  among  married  persons  is 
real,  and  not  personal,  and  among  these  the  most  dis- 
tinguished are  D*Argentr6,  Paul  Voet,  and  Vander 


1  1  Froland,  M^m.  P.  2,  ch.  1,  §  10, 11,  p.  200  to  210 ;  Id.  341 ;  Id.  190. 

9  Id.  P.  2,  ch.  3,  §  9, 10, 11,  p.  315  to  338 ;  Id.  341. 

9  Id.  p.  315  to  3SS3 ;  Id.  341. — I  confess  myself  under  some  difficulty 
in  reconciling  what  is  here  said,  with  what  Froland  seems  to  decide  in 
the  next  chapter  (4th),  §  3,  p.  345,  &c.,  where  he  appears  to  hold,  that  a 
woman  marrying  in  a  place,  where  the  law  of  community  does  not  exist, 
does  not,  hy  removing  with  her  hushand  to  a  place,  where  it  does  exist, 
apquire  any  right  of  community  to  his  acquisitions  or  moveables  in  the 
latter. 
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Meulen.^     According  to  them,  the  law  rei  sita  wUl 
govern  in  all  cases,  where  there  is  no  express  contract. 
§  169.  Huberus  does  not  hesitate  to  assert  the 
doctrine,  that,  in  case  of  a  change  of  domicil,  future 
acquisitions  of  married  persons  are  governed  by  the 
law  of  their  actual  domicil,  and  not  of  their  antecedent 
matrimonial  domicil.     Thus,   after  asserting,  that  in 
Holland  there  is  a  community  of  property,  and  in 
Friezeland  not ;  he  says,  if  the  married  couple  remove 
from  one  province  (Holland)  to  the  other  (Friezeland), 
whatever  property  is  afterwards  acquired,  ceases  to  be 
common,  and  remains  in  distinct  ownership  (distinctis 
proprietatibus) ;  and  the  property  before  held  in  com- 
munity remains  clothed  with  the  same  legal  character, 
that  it  previously  possessed.    And  he  applies  his  doc- 
trine to  immoveable,  as  well  as  to  moveable  property, 
relying  upon  the  doctrine  of  tacit  consent,  or  tacit  con- 
tract ;  *  and  holding  with  Dumoulin,  quia  pactio  bene 
extenditur  vbique,  sed  non  statutum  merum,  hoc  est, 
sold  et  merd  vi  statuti? 

^  170.  It  would  be  endless  to  recount  the  diversities 
of  opinion  among  foreign  jurists  on  this  subject,  follow- 
ing out  the  almost  infinitely  varied  cases,  which  the  cus- 
toms and  laws  of  different  provinces  and  countries  have 
brought  before  them.  According  to  the  opinion  of  the 
Supreme  Court  of  Louisiana,  already  cited,  the  greater 
number  of  foreign  jurists  are  of  opinion,  that,  in  settling 
the  rights  of  husband  and  wife,  on  the  dissolution  of  mar- 


1  1  BooDenois,  758,  759, 760,  761, 765 ;  Yoet  De  Stat  §  4.  ch.  3,  p. 
134, 135,  §  9.  See  also  J.  Yoet.  ad  Pand.  Lib.  5,  ti^  1,  n.  101 ;  Merlin, 
ConuQunaut^  de  Biens,  §  1,  art  3,  p.  104, 110 ;  Bouhier,  Gout  de  Bourg. 
ch.  23,  §  34.   See  Saul «.  His  Creditors,  17  Martin  R.  596, 599;  Id.  586. 

8  Haberus,  Lib.  1,  tit  3,  §  9. 

9  Liveimore,  Diss.  74 ;  1  Froland,  M6m.  63. 
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riage,  to  the  property  acquired  by  them,  the  law  of  the 
domicil  of  the  marriage,  and  not  of  the  place,  where  it 
is  dissolved,  is  to  be  the  guide.^     It  is  probably  so  ; 
but  there  is  more  difficulty  in  affirming  it,  where  there 
has  been  a  change  of  domicil,  than  where  there  has  been 
none.    It  may  be,  inferred,  that  the  Scottish  law  has 
adopted  the  rule,  that  in  cases  of  community,  where 
there  is  no  written  contract,  the  law  of  the  domicil  of 
the  parties  at  the  death  of  either  of  them  regulates  the 
disposal  of  the  property.* 

§  171.  No  question  appears  to  have  arisen  in  the 
English  courts  upon  the  pomt,  which  we  have  been 
discussing ;  that  is,  what  rule  is  to  govern  in  cases 
of  matrimonial  property,  where  there  is  no  express 
contract,  and  there  has  been  a  change  of  domicil  But 
there  is  a  case,'  in  which  Lord  Eldon  is  reported  to 
have  said,  that  the  case  of  Feaubert  v.  Turst,  (Prec 
Ch.  207)  was  founded  in  (the  nuptial)  contract ;  and 
that,  if  there  had  been  no  contract^  the  law  of  England 
(notwithstanding  their  domicil  at  the  time  of  then: 
marriage  was  in  France)  would  have  regulated  the 
rights  of  husband  and  wife,  who  were  domiciled  in 
England  at  the  dissolution  (by  death)  of  the  marriage. 
So  that,  according  to  this  doctrine,  the  law  of  the  ac- 
tual domicU  will  govern  as  to  all  property,  without  any 
distinction,  whether  it  is  property  acquired  ante- 
cedently, or  subsequently,  to  the  removal    - 

^  172.  In  America  there  has  been  a  general  silence 
in  die  States  governed  by  the  common  law.  But  in 
Louisiana,  where  the  jurisprudence  is  framed  upon  the 
general  basis  of  the  Spanish  and  French  law,  the 

1  Saul  V.  His  Creditors,  17  Maitin  R.  599. 

9  Fergusson  on  Marr.  and  Div.  346, 347 ;  Id.  361. 

'  Lashley  «.  Hogg,  cited  in  Robertson's  Appeal  Cases,  4. 
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point  has  several  times  come  under  judicial  decision. 
The  law  of  community  exists  in  that  state;*  and 
from  the  frequency  of  removals  from  and  to  it,  it  is 
scarcely  possible,  that  some  of  the  doctrines,  which 
have  so  much  perplexed  foreign  jurists,  should  not  be 
brought  under  review. 

^  1 73.  We  have  already  had  occasion  to  take  notice 
of  some  of  the  views  entertained  by  the  Supreme 
Court  of  Louisiana  upon  this  subject.  They  have  very 
properly  remarked,  that  questions  upon  the  conflict  of 
the  laws  of  different  states  are  the  most  embarrassing 
and  difficult  of  decision  of  any,  that  can  occupy  the 
attention  of  courts  of  justice.  And  it  may  be  added, 
almost  in  their  own  language,  that  the  vast  mass  of 
learning,  which  the  research  of  counsel  can  furnish, 
leaves  the  subject  as  much  enveloped  in  obscurity  and 
doubt,  as  it  would  be,  if  one  were  called  upon  to  de- 
cide, without  the  knowledge  of  what  others  had  thought 
and  written  upon  it.* 

§  1 74.  It  is  manifest,  that  the  great  body  of  foreign 
jurists,  who  maintain  the  ubiquity  of  the  law  of  the  . 
matrimonial  domicil,  notwithstanding  any  change  of 
domicil,  found  themselves  upon  the  doctrine  of  a  tacit 
contract,  which,  beiQg  once  entered  into,  is  of  legal 
obligation  every  where.  The  remarks  of  the  Supreme 
Court  of  Louisiana  on  this  point  have  been  already 
cited;  and  certainly  they  have  a  great  tendency  to 
shake  its  foundation.'  If  the  law  of  community  be  a 
real,  and  not  a  personal  law,  it  would  seem  to  follow, 

'  that  it  ought  to  regulate  things  within  the  limits  of  the 

— ~ ^  . 

1  Civil  Code  of  Louisiana  (1809),  396,  art  63 ;  New  Code,  art  3370. 
s  Saal  V.  His  Creditors,  17  Martin  R.  571,  572. 
s  Id.  599  to  606. 
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country,  where  it  is  in  force,  and  not  elsewhere.^  The 
most  strenuous  advocate  for  the  doctrine  of  tacit  con- 
tract must  admit,  that,  if  by  the  statute  of  another 
country  community  is  prohibited,  as  to  property  there, 
the  law  of  the  matrimonial  domicil  ought  not  to  prevail 
m  such  country,  in  contradiction  to  its  own.  And  the 
learned  Court,  above  referred  to,  have  -said,  that  they 
can  perceive  no  solid  distinction  between  the  case  of 
a  real  statute,  and  a  prohibitory  statute,  as  to  property 
in  the  country.* 

^  175.  But  if  the  law  of  community  be  personal, 
still  there  is  strong  ground  to  contend,  that  the  personal 
laws  of  one  country  cannot  control  the  personal  laws 
of  another,  ipso  facto j  where  they  provide  for  property 
within  the  jurisdiction  of  the  latter.  No  one  can  doubt, 
that  a  country  has  a  right  to  say,  that  contracts  for 
community,  made  in  another  country,  shall  have  no 
operation  in  its  own  territory.  The  question,  then,  b 
reduced  to  the  mere  consideration,  whether  the  law  of 
the  country  does  directly  or  indirectly  provide  for,  or 
repudiate,  the  community  as  to  property  within  it.* 

^176.  Upon  this  reasoning,  after  full  consideration, 
the  Supreme  Court  of  Louisiana  were  of  opinion,  that 
the  law  of  community  should,  upon  just  principles  of 
interpretation,  be  deemed  a  real  law,  as  it  relates  to 
things,  more  than  to  persons,  and  has,  in  the  lan- 
guage of  D'Aguesseau,  the  destination  of  property  to 
certain  persons,  and  its  preservation,  in  view.'  They 
therefore  held,  that,  where  a  married  couple  had  re- 


1  Saul «.  His  Creditors,  17  Martin,  601,  602. 

a  Id.  573, 574  to  588 ;  1  Hertii  Opera,  De  CoUis.  Leg.  §  47,  p.  143, 144. 
8  Saul  V.  His  Creditors,  17  Martin  R.  593,  594,  59^  606,  607; 
D'Aguesseau,  OBuvres,  Tom.  4,  PI.  54,  p.  660. 
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moved  from  Virginia  (their  matrimonial  domicil),  where 
no  comraunity  exists,  into  Louisiana,  where  a  com- 
munity does  exist,  the  acquests  and  gains,  acquired 
after  their  removal,  were  to  be  governed  by  the  law  of 
community  in  Louisiana.^ 

^  177.  This  doctrine  appears  to  be  in  full  accord- 
ance with  the  laws  of  Spain.  Those  laws  apply  the 
same  rule  to  cases  of  express  contract,  and  to  cases  of 
tacit  contract,  or  customary  law.  Where  there  is  an 
express  contract,  that  governs  as  to  all  acquisitions  and 
gains  before  the  removal.  Where  there  is  no  express 
contract,  the  customary  law  of  the  matrimonial  domicil 
governs  in  like  manner.  But  in  both  cases  all  acquisi- 
tions and  gains,  made  after  the  removal,  are  governed 
by  the  law  of  the  actual  domicil.*  The  present  re- 
vised Code  of  Louisiana  adopts  a  like  rule ;  and  de- 
clares, that  a  marriage,  contracted  out  of  the  state 
between  persons,  who  afterwards  come  to  live  within 
the  state,  is  subject  to  the  community  of  acquests,  with 
respect  to  such  property  as  is  acquired  after  their  re- 
moval.^ 

^  178.  This  Code  of  course  furnishes  the  rule  for  all 
future  cases;  but  the  discussions  in  Louisiana  have  arisen 
upon  antecedent  cases,  and  have  involved  a  general 
examination  of  the  doctrine  upon  principle  and  authori- 
ty. The  doctrine,  which,  with  reference  to  public  law, 
has  been  thus  established  in  that  state,  resolves  itself  into 
two  fundamental  propositions.     First ;  where  there  is 

• 

I  The  law  of  commanity  existed  in  Louisiana  under  the  Spanish  lavr, 
and  now  exists  under  the  Civil  Code  of  that  state ;  Bruneau  v.  Bruneau's 
Heirs,  9  Martin  R.  217 ;  Code  Civil  of  Louisiana  (1809),  336,  art.  63 ;  Re- 
vised Code,  art  2370;  17  Martin  R.  573;  2  Kent  Comm.  Lect  28, 
p.  183y  note  to  2d  edition. 

<  Saul  V.  His  Creditors,  17  Martin,  576  to  581, 607,  608. 

3  Code  Civil  of  Louisiana,  art*  2370. 

Confl.  20 
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an  express  contract,  that  there  shall  be  a  commumty 
of   acquests  and    gains   between    the   parties,   even 
though  they  should  reside  in  countries,  where  different 
laws  prevail,  that  agreement  will  be  held  obligatory 
throughout,  as  matter  of  contract,  in  cases  of  removal ; 
with  this  restriction,  however,  applicable  to  all  con- 
tracts, that  it  is  not  to  cause  any  prejudice  to  the  citi- 
zens of  the  country,  to  which  they  remove,  and  that 
its  execution  is  not  incompatible  with  the  laws  of  that 
country.^     Secondly ;  where  there  is  no  such  express 
contract,  the  law  of  the  matrimonial  domicil  is  to  pre- 
vail as  to  the  antecedent  property ;  but  the  property 
acquired  after  the  removal  is  to  be  governed  by  the 
law  of  the  actual  domicil.*    This  latter  proposition  has 
been  laid  down,  in  terms  unusually  strong,  by  its  Su- 
preme Court,     "  Though  it  was  once  a  question  (say 
the  Court),  it  seems  now  to  be  a  settled  principle,  that 
when  a  married  couple  emigrate  from   the  country, 
where  the  marriage  was  contracted,  into  another,  the 
laws  of  which  are  different,  the  property,  which  they 
acquire  in  the  place,  to  which  they  have  removed,  is 
governed  by  the  laws  of  that  place."*    Upon  these  prop- 
ositions, the  Court  have  accordingly  decided,  that,  where 
a  couple,  who  were  married  in  North  Carolina,  where 
no  community  exists,  had  removed  to  Louisiana,  where 
it  does  exist,  the  property  acquired  after  the  removal 
was  to  be  held  in  community.^    And  in  another  case, 
where  the  marriage  was  in  Cuba,  and  there  was  a 
special  contract,  that  there  should  be  a  community  ac- 
cording to  the  custom  of  Paris,  wherever  the  parties 

1  Murphy  v.  Murphy,  5  Martin  83 ;  17  Martin  R.  605,  606. 
9  Gale  17.  Davis,  4  Martin  R.  645;    17  Martin  605,  606;  Le  Breton 
V.  Nouchet,  3  Martin  R.  60,  73. 
3  Gale  V.  Davis,  4  M&rUn  B.  649.  «  Id.  4  Martin  R.  645. 
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might  reside ;  and  the  parties  removed  to  South  Caro- 
lina, where  none  exists,  the  contract  was  held  to  govern 
the  property  acquired  in  the  latter  state.^  The  same 
doctrine  has  been  maintained  in  New  York,  in  case  of 
a  marriage  between  French  subjects,  under  a  similar 
stipulation  of  community,  and  mutual  donation  in  case 
of  survivorship.* 

^  179.  An  instance,  illustrative  of  the  exception  in 
cases  of  express  contract,  may  be  drawn  from  other 
decisions  in  Louisiana.  Upon  a  marriage  celebrated 
in  that  state,  the  parties  stipulated,  that  the  rights  of 
the  parties  should  be  governed  by  the  custom  of  Paris. 
The  question  was,  whether  the  parties,  residing  in  the 
country,  were  competent  to  enter  into  a  nuptial  con- 
tract, stipulating,  that  the  eflFects  of  it  on  their  property 
should  be  governed  by  a  foreign  law.  The  Court  held, 
that  they  had  no  such  competency,  and  that  the  con- 
tract was  void.' 

^180.  A  still  more  striking  case  occurred  in  the 
same  state,  upon  some  of  the  doctrines  of  which,  as 
stated  by  the  Court,  there  may,  perhaps,  be  some  reason 
to  pause ;  but  the  reasons  are  nevertheless  stated  with 
great  force.  A  man  in  Louisiana  run  away  with  a  young 
lady  of  thirteen  years  of  age,  without  the  consent  of 
her  parents  or  guardian,  and  married  her  in  Missis- 
sippi, and  then  returned  with  her  to  Louisiana.  After 
her  death  her  mother  demanded  her  property,  as  it 
would  descend  by  the  Louisiana  law.  The  Court  sus- 
tained the  demand.    From  the  elaborate  opinion  de- 

1  Murphy  «•  Murphy,  5  Martin,  83 ;  17  Martin  R.  605 ;  Bourcier  v. 
Lanusse,  3  Martin  R.  581,  583. 

s  De  Coache  v.  Savatier,  3  John.  Ch.  R.  190,  211. 

3  Bourcier  v.  Lanusse,  3  Martin  B.  581.  See  Code  Civil  of  France, 
art.  1390. 
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livered  by  the  Court  the  following  extract  is  made,  as 
highly  interesting.      "  With  respect,  (say  the  Court,) 
to  the  law  of  nations,   the  principle,  recognised   by 
most  writers,  may  be  reduced  to  this ;  that  although 
no  power  is  bound  to  give  effect,  within  its  own  terri- 
tory, to  the  laws  of  a  foreign  country ;  yet  by  the 
courtesy  of  nations,  and  from  a  consideration  of  the 
inconveniences,  which  would  be  the  result  of  a  con- 
trary conduct,  foreign  laws  are  permitted  to  regulate 
contracts,  made  in  foreign  countries.     But,  in  order 
that  they  may  have  such  effect,  it  must,  first,  be  ascer- 
tained, that  the  parlies  really  intended  to  be  governed 
by  those  laws,  and  had  not  some  other  country  in  con- 
templation at  the  time  of  the  contract.     This  being 
previously  recognised,    the   government,    within  the 
bounds  of  which  such  foreign  laws  claim  admission, 
has  next  to  consider,  whether  the  enforcing  of  these 
laws  will  cause  no  prejudice  to  its  rights,  or  to  the 
rights  of  its  citizens. 

^  181.  "Let  us  take  the  first  exception,  and  apply  it 
to  this  case.  Did  the  parties  really  intend  to  be  gov- 
erned by  the  laws  of  the  Mississippi  Territory,  and 
had  they  not  in  contemplation,  at  the  time  of.  contract- 
ing marriage,  their  return  to  this  country  ?  If  we  were 
to  judge  from  their  acts  alone,  there  could  be  no  hesi- 
tation in  saying,  that  they  went  to  Natchez  for  the 
purpose  only  of  contracting  marriage,  and  intended  to 
come  back,  as  soon  as  it  could  conveniently  be  done. 
Their  remaining  at  Natchez  only  a  few  weeks,  and 
that  in  a  tavern,  their  return  to  New-Orleans  not  long 
after,  and  the  continuation  of  their  residence  there 
until  the  death  of  the  wife,  would  amount  to  an  irre- 
sistible proof,  that  they  had  this  country  in  contempla- 
tion at  the  time  of  contracting  their  marriage.    But  it 
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is  alleged,  that,  however  evident  their  intention  may- 
appear  from  these  facts,  the  appellant  had  really  taken 
the  resolution  to  settle  at  Natchez.  Evidence  has 
been  furnished  of  his  declarations  to  that  purpose, 
both  before  his  departure,  and  after  his  arrival  in  the 
Mississippi  Territory.  One  of  his  brothers  has  sworn, 
that,  previous  to  his  leaving  New-Orleans,  he  told  him 
and  his  other  brothers,  that  he  intended  to  stay  at  Natch- 
ez. Other  persons  have  deposed,  that  letters,  expressive 
of  the  determination  of  the  appellant  to  remain  there, 
were  by  them  received  from  him,  shortly  after  their 
dates.  Without  questioning  the  propriety  of  the  ad- 
mission of  such  testimony,  the  Court  is  satisfied,  that  it 
is  insufficient  to  counterbalance  the  weight  of  the  facts, 
which  disclose  the  real  intention  of  the  parties. 

§  182.  "But,  should  their  intention  still  remain  a 
subject  of  doubt,  we  have  next  to  consider,  whether 
by  permitting  the  laws  of  the  Mississippi  Territory  to 
regulate  this  case,  this  government  would  not  injure  its 
own  rights,  or  the  rights  of  its  citizens.  For,  a  foreign 
law  having  no  other  force,  than  that  which  it  derives 
from  the  consent  of  the  government,  within  the  bounds 
of  which  it  claims  to  be  admitted,  that  government 
must  be  supposed  to  retain  the  faculty  of  refusing  such 
admission,  whenever  the  foreign  law  interferes  with  its 
own  regulations.  A  party  to  this  marriage  was  one  of 
those  individuals,  over  whom  our  laws  watch  with  par- 
ticular care,  and  whom  they  have  subjected  to  certain 
incapacities  for  their  own  safety.  She  was  a  minor. 
Has  she,  by  fleeing  to  another  country,  removed  those 
incapacities  ?  Her  mother  is  a  citizen  of  this  state  ;  she 
herself  was  a  girl  of  thirteen  years,  who  had  no  other 
doroicil  than  that  of  her  mother.  Did  she  not  remain, 
notwithstanding  her  flight  to  Natchez,  under  the  au- 
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thority  of  this  government*?  Did  not  the  protection  of 
this  government  follow  her,  wherever  she  went  ?  If 
so,  this  government  cannot,  without  surrendering  its 
rights,  recognise  the  empire  of  laws,  the  effect  of  which 
would  be,  to  render  that  protection  inefficacious.  But  the 
laws  of  the  Mississippi  Territory,  as  stated  by  the  par- 
ties, do  not  only  interfere  with  our  rights,  but  are  at  war 
with  our  regulations.  By  our  laws  a  minor,  who  mar- 
ries, cannot  give  away  any  part  of  his  property  without 
the  authorization  of  those,  whose  consent  is  necessary 
for  the  validity  of  the  marriage.  By  the  laws  of  the 
Mississippi  Territory  all  the  personal  estate  of  the  wife 
(that  would  embrace,  in  this  case,  every  thing,  which 
she  had)  is  the  property  of  the  husband.  Again  ;  ac- 
cording to  our  laws,  we  cannot  give  away  more,  than  a 
certain  portion  of  our  property,  when  we  have  forced 
heirs.  But  what  our  laws  thus  forbid,  is  permitted  in 
the  Mississippi  Territory.  And  shall  our  citizens  be 
deprived  of  their  legitimate  rights  by  the  laws  of 
another  government,  upon  our  own  soil?  Shall  the 
mother  of  Alexandrine  Dussuau  lose  the  inheritance  of 
her  deceased  child,  secured  to  her  by  our  laws,  be- 
cause her  daughter  married  at  Natchez  ?  Shall  our 
own  laws  be  reduced  to  silence  within  our  own  pre- 
cincts, by  the  superior  force  of  other  laws  ?  If  such 
doctrine  were  maintainable,  it  would  be  unnecessary 
for  us  to  legislate.  In  vain  should  we  endeavour  to 
secyre  the  persons  and  the  property  of  our  citizens. 
Nothing  would  be  more  easy,  than  to  render  our  pre- 
cautions useless,  and  our  laws  a  dead  letter.  But  the 
municipal  law  of  the  Mississippi  Territory,  which  is 
relied  upon  by  the  appellant,  is  not  the  law,  which 
would  govern  this  case,  even  there.  The  law  of  nations  is 
law  at  Natchez,  as  weU  as  at  New-Orleans*  According 
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to  the  principles  of  that  law,  *  personal  incapacities, 
communicated  by  the  laws  of  any  particular  place,  ac- 
company the  person,  wherever  he  goes.  Thus,  he, 
who  is  excused  the  consequences  of  contracts  for 
want  of  age  in  his  country,  cannot  make  binding  con- 
tracts in  another.'  Therefore,  even  if  this  case  were 
pending  before  a  tribunal  of  the  Mississippi  Territory,  it 
is  to  be  supposed,  that  they  would  recognise  the  inca- 
pacity, under  which  Alexandrine  Dussuau  was  labour- 
ing, when  she  contracted  marriage,  and  decide,  that 
such  marriage  could  not  have  the  effect  of  giving  to 
her  husband,  what  she  was  forbidden  to  give.  If  that 
be  sound  doctrine  in  any  case,  how  much  more  so 
must  it  be  in  one  of  this  nature ;  where  the  minor, 
almost  a  child,  has,  in  all  probability,  been  seduced  into 
an  escape  from  her  mother's  dwelling,  and  removed  in 
haste  out  of  her  reach  1  We  cannot,  here,  hesitate  to 
believe,  that  the  Courts  of  our  neighbouring  Territory, 
far  from  lending  their  assistance  to  this  infraction  of 
our  laws,  would  have  enforced  them  with  becoming 
severity.  For,  if,  when  an  appeal  is  made  to  those 
general  principles  of  natural  justice,  by  which  nations 
have  tacitly  agreed  to  govern  themselves  in  their  in- 
tercourse with  each  other,  while  nations  entirely  for- 
eign to  one  another  feel  bound  to  observe  them,  how 
much  more  sacred  must  they  be  between  govern- 
ments, who,  though  independent  of  each  other  in  mat- 
ters of  internal  regulation,  are  associated  for  the  pur- 
poses of  common  defence,  and  common  advantage,  and 
are  members  of  the  same  great  body  politic  ?  " ' 

^  183.  The  doctrines  thus  generally  maintained  in 
Louisiana  will,  most  probably,  form  the  basis  of  the 
American  jurisprudence  on  this  subject.     They  have 

I  Le  Breton  v.  Nouchet,  3  Martin  R.  60, 66,  71. 


160  CONFLICT    OF   LAWS.  [CH.  VI. 

much  to  commend  them  in  their  intrinsic  convenience 
and  certainty,  as  well  as  in  their  equity  ;  and  they  seem 
best  to  harmonize  with  the  known  principles  of  the 
common  law  in  other  cases.  In  concluding  this  topic, 
the  following  propositions  may  be  laid  down,  as  those, 
which,  though  not  universally  established,  or  recognised 
in  America,  have  much  of  domestic  authority  for  their 
support,  and  none  in  opposition  to  them. 

^184.  (1.)  Where  there  is  a  marriage  betw^een 
parties  in  a  foreign  country,  and  an  express  contract 
respecting  their  rights  and  property  present  and  future, 
that,  as  a  matter  of  contract,  will  be  held  equally  valid 
every  where,  unless,  under  the  circumstances,  it  stands 
prohibited  by  the  laws  of  the  country,  where  it  is  sought 
to  be  enforced.  It  will  act  directly  on  moveable  prop- 
erty every  where.  But  as  to  immoveable  property  in  a 
foreign  territory,  it  will,  at  most,  confer  only  a  right  of 
action,  to  be  enforced  according  to  the  jurisprudence 
rei  sil(e} 

§  185.  (2.)  Where  such  an  express  contract  applies 
in  terms  or  intent  only  to  present  property,  and  there  is 
a  change  of  domicil,  the  law  of  the  actual  domicil  will 
govern  the  rights  of  the  parties  as  to  all  future  acquisi- 
tions. 

^  186.  (3.)  Where  there  is  no  express  contract,  the 
law  of  the  matrimonial  domicil  will  govern  as  to  all  the 
rights  of  the  parties  to  their  present  property  in  that 
place,  and  as  to  all  personal  property  every  where,  upon 
the  principle,  that  moveables  have  no  sitvSj  or  rather  that 
they  accompany  the  person  every  where.^  As  to  im- 
moveable property  the  law  rei  sitiE  will  prevail^ 


1  See  Henry  on  Foreirrn  Law,  48,  49 ;  Id.  95. 

«  See  Stein's  case,  1  Rose  Cases,  Appendix,  481 ;  Selkrig  «.  Davies, 
2  Rose  Cas.  99 ;  S.  C.  2  Dow,  230,  250. 
3  See  Henry  on  Foreign  Law,  48,  49. 
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§  187.  (4.)  Where  there  is  no  change  of  domicU,  the 
same  rule  will  apply  to  future,  as  to  present  acquisitions. 
(5.)  But  where  there  is  a  change  of  domicil,  the  law  of 
the  actual  domicil,  and  not  of  the  matrimonial  domi- 
cfl,  will  govern  as  to  all  future  acquisitions  of  moveable 
property ;  and,  as  to  all  immoveable  property,  the  law 
rei  sitiB. 

^  188.  (6.)  And  here  also,  as  in  cases  of  express  con- 
tract, the  exception  is  to  be  understood,  that  the  law  of 
the  place,  where  the  rights  are  sought  to  be  enforced, 
do  not  prohibit  such  arrangements.  For  if  they  do,  as 
every  nation  has  a  right  to  prescribe  rules  for  the  gov- 
ernment of  all  persons  and  property  within  its  own 
territorial  limits,  in  a  case  of  conflict  its  own  law  is  to 
prevail.^ 

§  189.  (7.)  Although,  in  a  general  sense,  the  law  of 
the  matrimonial  domicil  is  to  govern  in  relation  to  the  in- 
cidents and  effects  of  marriage ;  yet  this  doctrine  must  be 
received  with  many  qualifications  and  exceptions.  No 
other  nation  will  recognise  such  incidents  or  effects, 
when  they  are  incompatible  with  its  own  policy,  or  in- 
jurious to  its  own  interests.  A  marriage  in  France  or 
Prussia  may  be  dissolved  for  incompatibility  of  temper ; 
but  no  divorce  would  be  granted  from  such  a  mar- 
riage, for  such  a  cause,  in  England,  Scotland,  or  Ameri- 
ca.* "  If,"  said  a  learned  Scottish  judge,  in  a  pass£%e 
already  cited,  "  a  man  in  this  country  were  to  confine 
his  wife  in  an  iron  cage,  or  beat  her  with  a  rod  of  the 
thickness  of  the  judge's  finger,  would  it  be  any  justifi- 
cation in  any  court  to  allege,  that  these  were  powers, 
which  the  law  of  England  conferred  on  a  husband,  and 

1  See  Pergusson  on  Marr.  and  Div.  358  to  3G3 ;  Id.  383,  392  to  422. 
8  Id.  398. 
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that  he  was  entitled  to  exercise  them,  because  his 
marriage  had  been  celebrated  in  that  country  ?  "  *  And 
he  added,  with  great  emphasis,  that  marriage  is  a  con- 
tract sui  generis ;  and  the  rights,  duties,  and  obligations, 
which  arise  out  of  it,  are  matters  of  so  much  importance 
to  the  well-being  of  the  state,  that  they  are  regulated 
not  by  the  private  contract,  but  by  the  public  laws  of 
the  state,  which  are  imperative  upon  all,  who  are 
domiciled  withm  its  territory.* 

^  190.  (8.)  The  doctrine  of  tacit  contract  to  regulate 
the  rights  and  duties  of  matrimony,  in  cases,  where  there 
is  no  express  contract,  according  to  the  law  of  the  place, 
where  the  marriage  has  been  celebrated,  is  questionable 
in  itself;  and,  even  if  admitted,  must  be  liable  to  many 
qualifications  and  restrictions.  We  have  seen,  that  it 
has  been  much  doubted  in  Louisiana ; '  and  the  Scot- 
tish Courts  have  utterly  refused  (as  we  shall  fully  see 
hereafter)  to  allow  the  doctrine  of  such  a  tacit  con- 
tract to  regulate  the  right  of  divorce.^ 

§  191.  But  a  question  may  sometimes  occur,  what 
is  to  be  deemed  in  the  sense  of  the  rule  the  true  mat- 
rimonial domicil?  Is  it  the  place,  where  the  actual 
marriage  is  celebrated?  Or  where  the  contract  of 
marriage  is  entered  into  ?  Or  where  the  parties  are 
domiciled,  if  the  marriage  is  celebrated  elsewhere  *? 
Or  if  the  husband  or  wife  have  different  domicils, 
whose  is  to  be  regarded  ?  These,  and  many  other 
perplexing  inquiries  may  be  raised ;  and  foreign  jurists 
have  not  passed  them  over  without  examination. 


.    '  See  Ferguason  on  Man.  and  Di?.  399,  per  Lord  Robertson ;  Id.  361. 
a  Id.  369 ;  Id.  361. 

3  Saul  V.  His  Creditors,  17  Martin  598  to  607. 

4  Fergusson  on  Manr.  and  Div,  358  to  363 ;  Id.  382, 393  to  422. 
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^  1 92.  Where  the  place  of  domicil  of  both  the  par- 
ties is  the  same  with  that  of  the  contract  and  the  cele- 
bration of  the  marriage,  no  diflSculty  can  arise.  The 
place  of  celebration  is  clearly  then  the  matrimonial 
domicil.  But,  let  us  suppose,  that  neither  of  the  par- 
ties has  a  domicil  in  the  place,  where  the  marriage  is 
celebrated ;  but  it  is  a  marriage  in  transitu,  or  during 
a  temporary  residence,  or  on  a  journey  made  for  that 
sole  purpose,  animo  revertendi;  what  is  then  to  be 
deemed  the  matrimonial  domicil  ? 

^  1 93.  The  principle  maintained  by  foreign  jurists,  in 

such  cases,  is,  that,  with  reference  to  personal  rights  and 

rights  of  property,  the  actual  or  intended  domicil  is  to 

be  deemed  the  matrimonial  domicil ;  or,  to  express  the 

doctrine  in  a  still  more  general  form,  they  hold,  that 

the  law  of  the  place,  where  at  the  time  of  marriage 

the   parties  intend  to  fix  their  domicil,  is  to  govern 

all  the  rights  resulting  from   the  marriage.     Hence, 

they  would  answer  the  question  proposed,  by  stating, 

that  in  such  a  case  the  law  of  the  actual  domicil  of  the 

parties  is  to  govern,  and  not  the  place  of  the  marriage 

in  transitu.^ 

§  194.  But,  suppose  a  man,  domiciled  in  Massachu- 
setts, should  marry  a  lady,  domiciled  in  Louisiana,  what 
is  then  to  be  deemed  the  matrimonial '  domicil  1  For- 
eign jurists  would  answer,  that  it  is  the  domicil  of  the 
husband,  if  the  intention  of  the  parties  is  to  fix  their 
residence  there  ;  and  of  the  wife,  if  the  intention  is  to 
fix  their  residence  there ;  and  if  the  residence  is  in- 
tended to  be  in  some  other  place,  as  in  New  York, 
then  the  matrimonial  domicil  would  be  in  New  York. 


I  2  BouUenois,  260 ;  PoUiier,  TraiU  de  la  Communautt,  Art.  Prflim. 
no.  14, 15, 16 ;  Voet  De  Statut.  §  9,  ch.  2,  §  5,  6. 
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Rodemburg  lays  down  the  doctrine  in  expbcit  terms ; 
and  gives  as  a  reason,  that  the  marriage  is  presumed 
to  be  contracted  according  to  the  laws  of  the  place, 
where  they  intend  to  fix  their  domicil.^  BouUenois 
states  the  same  doctrine,  and  says,  that  ordinarily, 
where  the  domicils  of  the  husband  and  wife  are  not  the 
same,  the  law  of  the  husband's  domicil  is  to  prevail, 
unless  he  means  to  establish  himself  in  that  of  his 
wife.*  This  appears  also  to  be  the  opinion  of  Dumoulin, 
Mascardus,  Bartholus,  Bouhier,  Pothier,  Merlin,  and 
other  distinguished  jurists.^ 

§  196.  Cujas  affirms  the  same  doctrine.  Ex  eo 
contractu  midier  migravit  in  alium  locum^  id  est^  talis 
est  contractus^  tit  ex  eo  tnulier  stalim  migret  in  aMum 
locum.  Ergo  noih  is  locus  spectatur^  sed  ille,  in  quern 
sit  migratio.  Hac  ratione,  mulicr  non  agit,  ubi  matri- 
monium  contraxit;  sed  ubi  ex  inairimonio  migravit^ 
divertit,  aut  agit.^  And  in  so  doing,  he  does  no  more 
than  affirm  the  very  doctrine  of  the  Pandects.  Exi- 
gere  dotem  mulier  debet  illic,  ubi  maritus  domicilium 
habuity  non  ubi  instrumentum  dotale  conscriptum  est; 
nee  enim  id  genus  contractus  est,  ut  eum  hcum  spectari 
oporteaty  in  quo  instrumentum  dotis  factum  est,  quam 


1  Rodemburg,  tit.  2,  ch.  5,  §  15;  1  BouUenois,  11,  G82,  683,  802  ; 
Voet.  De  Statut.  §  9,  ch.  2,  §  5  j  Le  Brun,  Traite  de  la  Communaute, 
Liv.  1,  ch.  2,  §  42, 43,  40,  47,  48. 

9  1  BouUenois,  802 ;  2  BouUenois,  259,  2tJ0,  265 ;  Voet.  De  Statut. 
§  9,  ch.  2,  §  5,  6. 

3  2  BouUenois,  260  to  2G5  ;  Pothier,  Traite  du  la  Communaute,  Art 
Pr6Hm.  n.  14, 15,  16 ;  Bouhier,  Cout.  de  Bourg,  ch.  22,  §  18  to  28  ;  Mer- 
Un,  Repertoire,  Autorisation  Maritale,  §  10,  art  5,  p.  244;  Id.  Com- 
munaute de  Bieiis,  §  1,  p.  111. 

4  Cujas  ad  Legem,  Exigere  dotem,  104,  Cujacii  Opera,  Tom.  7,  p.  164. 
See  also  14  Martin  R.  577 ;  Le  Brun,  Traits  dc  la  Communaute,  Liv.  1, 
ch.  2,  §  41. 


CH.  VI.]  MARRIAGES  —  INCIDENTS    TO.  165 

ewny  in  cujus  domicilium  et  ipsa  mulier  per  conditionem 
matrimonii  erat  reditura} 

%  196.  Huberus  holds  very  decisive  language  on  the 
same  subject.  "  But  (says  he)  the  place,  where  a  con- 
tract is  made,  is  not  so  exactly  to  be  looked  at,  but, 
that,  if  the  parties  have,  in  contracting  had  reference  to 
another  place,  that  is  to  be  rather  regarded,  contraxisse 
unusquisque  in  eo  loco  intelligitur,  in  quo,  ut  solveret,  se 
obligavit.^  Therefore,  the  place  of  the  marriage  con- 
tract is  not  so  much  to  be  deemed  the  place,  where 
the  nuptial  contract  is  made,  as  that,  in  which  the  par- 
ties, contracting  matrimony,  intend  to  live.  Thus,  it 
daily  happens,  that  men  in  Friezeland,  natives  or  so- 
journers, marry  wives  in  Holland,  which  they  immedi- 
ately bring  into  Friezeland.  If  this  be  their  intention 
at  the  time  of  the  contract,  there  is  no  community  of 
property,  although  the  marriage  contract  is  silent,  ac- 
cording to  the  law  of  Holland ;  but  the  law  of  Frieze- 
land in  this  case  is  in  the  place  of  a  contract."  * 

§  197.  Le  Brun  has  discussed  the  question  at  con- 
siderable length,  and  arrives  at  the  same  conclusion. 
And  he  puts  the  case  of  a  person  domiciled  in  Nor- 
mandy; where  the  law  of  community  does  not  exist, 
who  marries  in  Paris,  without  any  contract,  where  the 
law  of  community  does  exist ;  and  holds,  that,  if  he  has 
not  changed  his  domicil,  but  returns  immediately  to 
Normandy,  the  law  of  Normandy  will  govern,  and  no^ 
community  of  property  will  exist  between  himself  and 
his  wife.^ 


1  Dig.  Lib.  5,  tit  1,  §  65.  »  Id.  44,  tit  7, 1. 21. 

3  Huberns,  Lib.  1,  tit  3,  §  10;  S.  P.  Pergusson  on  Marr.  and  Div. 
174  ;  Voet  De  Statu t  §  9,  ch.  2,  §  5,  6. 

4  Le  Bran,  Traits  de  la  Communaut^,  Liv.  1,  ch.  2,  §  46,  47,  48,  49, 
50,  51,  55. 
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^  198.  This  doctrine  has  been  repeatedly  acted  on 
by  the  Supreme  Court  of  Louisiana.  In  one  case  of  a 
runaway  marriage  in  another  state  by  parties  domiciled 
in  Louisiana,  who  immediately  afterwards  returned, 
the  Court  held,  as  we  have  seen,  that  the  law  of 
Louisiana  governed  the  marriage  rights  and  property.* 
In  another  case,  where  the  parties  were  married  in  one 
state,  intending  immediately  to  remove  into  another, 
which  intention  was  consummated,  the  Court  held,  that 
the  marriage  rights  and  property  were  governed  by  the 
law  of  the  place  of  intended  residence.  On  this  last 
occasion,  the  Court  said ;  "  We  think,  that  it  may  be 
safely  laid  down  as  a  principle,  that  the  matrimonial 
rights  of  a  wife,  who  marries  with  the  intention  of  an 
instant  removal  for  residence  into  another  state,  are  to 
be  regulated  by  the  laws  of  her  intended  domicil,  when 
no  marriage  contract  is  made,  or  one  without  any  pro- 
vision in  this  respect."  ^  In  the  same  case,  the  Court 
also  recognised  the  general  rule,  that,  where  the  hus- 
band and  wife  have  different  domicils,  the  law  of  that 
of  the  husband  is  to  prevail ;  because  the  wife  is  pre- 
sumed to  follow  her  husband's  domicil.' 

§  199.  Under  these  circumstances,  where  there  is 
such  a  general  consent  of  foreign  jurists  to  the  doc- 
trine thus  recognised  in  America,  it  is  not,  perhaps, 
too  much  to  affirm,  that  a  contrary  doctrine  will  scarce- 
ly hereafter  be  established  ;  for  in  England,  as  well  as 
in  America,  in  the  interpretation  of  other  contracts,  the 
law  of  the  place,  where  they  are  to  be  performed,  has 
been  held  to  govern.^    Treated,  therefore,  as  a  mat- 

1  Le  Breton  v.  Nouchet,  3  Martin  R.  60. 

s  Fonl's  Curators  v.  Ford,  14  Martin  R.  574, 578.  3  Id.  577. 

^  Robinson  v.  Bland,  2  Burr.  R.  1077 ;  Lanusse  v.  Barker,  3  Wheaton 
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ter  of  tacit  matrimonial  contract  (if  it  can  be  so  treated), 
there  is  the  rule  of  analogy  to  govern  it.  And  treated 
as  a  matter  to  be  governed  by  the  municipal  law,  to 
Tvhich  the  parties  were,  or  meant  to  be,  subjected  by 
their  future  domicil,  the  doctrine  seems  equally  capable 
of  a  solid  vindication.^ 


R,    101 ;  4  Cowen  R.  513,   note ;   2  Kent  Comm.  Lect  39,  p.  459, 
(2d  edition) ;  Fergusson  on  Marr.  and  Div.  341,  342,  395,  396,  416. 
1  See  Fergusson  on  Marr.  and  Div.  339  to  346. 
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CHAPTER  VII. 


FOREIGN    DIVORCES. 


^  200.  Having  thus  considered  the  operation  of 
marriage  upon  the  personal  capacity,  and  the  property 
of  the  parties,  in  the  place  of  its  celebration,  and  in 
foreign  countries,  we  next  come  to  the  consideration 
of  the  important  subject  of  divorce.  Marriage  is  not 
treated  as  a  mere  contract  between  the  parties,  subject, 
as  to  its  continuance,  dissolution,  and  effects,  to  their 
mere  pleasure  and  intentions.  But  it  is  treated  as  a 
civil  institution,  the  most  interesting  and  important  in 
its  nature  of  any  in  society.  Upon  it  the  sound  morals, 
the  domestic  affections,  and  the  delicate  relations  and 
duties  of  parents  and  children,  essentially  depend.  On 
this  account,  it  has,  in  many  nations,  the  sanction  and 
solemnity  of  religious  obligation  superadded  to  it  And 
it  may  be  truly  said,  that  Christianity,  by  giving  to  it  a 
more  affecting  and  sublime  morality,  has  conferred  upon 
mankind  new  blessings ;  and  lias  elevated  woman  to 
the  rank  and  dignity  of  an  equal,  instead  of  being  a 
humble  companion,  or  a  devoted  slave. 

^  201.  It  is  not  my  design  to  enter  into  any  discus- 
sion, as  to  the  general  right  of  the  legislative  power  to 
authorize  directly  or  indirectly  a  dissolution  of  the 
matrimonial  state,  and  to  release  the  parties  from  all 
future  obligation.  It  is  deemed  by  all  modem  nations 
to  be  within  the  competency  of  legislation  to  provide 
for  such  a  dissolution  and  release,  in  some  form  and  for 
some  causes.  And  there  is  no  doubt,  that  a  divorce, 
regularly  obtained  according  to  the  jurisprudence  of 
the  country,  where  the  marriage  was  celebrated,  and 
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where  the  parties  are  domiciled,  will  be  held  a  complete 
dissolution  of  the  matrimonial  contract  in  every  other 
country.^  I  say,  where  the  marriage  is  celebrated, 
and  where  the  parties  are  domiciled ;  for  both  ingre- 
dients are,  or  may  be  material,  and  the  presence  of  one 
and  the  absence  of  the  other  may  change  the  legal 
predicament  of  the  case. 

§  202.  The  real  difficulty  is  to  lay  down  appropriate 
principles  to  govern  cases,  where  the  marriage  is  cele- 
brated in  one  place,  and  the  parties  are  domiciled  in 
another;  where  there  is  a  change  of  domicil  by 
one  party,  without  a  similar  change  by  the  other; 
where  by  the  law  of  the  place  of  celebration  the  mar- 
riage is  indissoluble,  or  dissoluble  only  under  peculiar 
circumstances,  and  by  the  law  of  another,  it  is  dissolu- 
ble for  various  causes,  and  even  at  the  pleasure  of  the 
parties.  By  the  law  of  England  marriage  is  indissolu- 
ble except  by  a  special  act  of  parliament.*  By  the  law 
of  Scotland  a  divorce  may  be  had  through  the  instru- 
mentality of  a  judicial  process,  and  a  decree  for  adul- 
tery.* By  the  civil  law  an  almost  unbounded  license 
was  allowed  to  divorces ;  and  wives  were  often  dis- 
missed by  their  husbands,  not  only  for  want  of  chastity, 
and  for  intolerable  temper,  but  for  causes  of  the  most 
frivolous  nature.^  In  France  a  divorce  may  be  judicially 
obtained  for  the  cause  of  adultery,  excess,  cruelty,  or 

^  3  Kent  Comm.  Lect.  27,  p.  107, 108,  (2d  edition.) 

3  i  Black.  Comm.  440,  441. 

3  Fergu88on  on  Marr.  and  Div.  1,  18;  Erskine's  Instit  B.  1,  tit  6, 
§38, 4a 

*  2  Kent  Coram.  Lect.  27,  p.  102,  103,  (2d  edition) ;  1  Brown  Civ. 
Law,  89,  90,  91,  92 ;  1  Black.  Comm.  441 ;  Novell©,  117,  eh.  8 ;  Cod. 
Lib.  5,  tit.  17, 1.  8 ;  Merlin,  Repertoire  Divorce,  §  2,  p.  149, 150 ;  Pothier, 
Traite  de  Manage,  art.  463;  Van  Leeuwen,  Conun.  B.  1,  ch.  l£s 
§1,8,3. 

Confl.  22 
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grievous  injuries  of  either  party ;  and  in  certain  cases 
by  mutual  and  persevering  consent*  In  America  an 
equal  diversity  of  principle  and  practice  exists.  In 
some  states,  as  in  Massachusetts  and  New  York,  di- 
vorces are  grantable  by  judicial  tribunals  for  the  cause 
of  adultery.*  In  other  states  divorces  are  grantable  ju- 
dicially for  causes  of  far  inferior  grossness  and  enor- 
mity, approaching  sometimes  almost  to  frivolousness* 
In  other  states  divorces  can  be  pronounced  by  the 
legislature  only,  and  for  such  causes,  as  in  its  wisdom  it 
may  choose  from  time  to  time  to  allow.' 

^  203.  Some  of  the  most  embarrassing  questions 
belonging  to  international  jurisprudence  arise  tmder 
the  head  of  marriage  and  divorce.  Suppose,  for  in- 
stance, a  marriage  celebrated  in  England,  where  mar- 
riage is  indissoluble,  and  a  divorce  obtained  in  Scotland 
a  vincuh  matrimonii^  as  may  be  for  adultery  under  its 
laws,  mU  that  divorce  be  operative  in  England,  so  as  to 
authorize  a  new  marriage  there  by  either  party  1 
Suppose  a  marriage  in  Massachusetts,  where  a  divorce 
may  be  had  for  adultery,  will  a  divorce  obtained  in 
another  state,  for  a  cause  unknown  to  the  laws  of 
Massachusetts,  be  held  valid  there?  If,  in  each  of 
these  cases  the  divorce  would  be  held  invalid  in  the 
countries,  where  the  marriage  is  celebrated,  but  valid, 
where  the  divorce  is  obtained,  what  rule  is  to  govern 
m  other  countries  as  to  such  divorce  ?    Is  it  to  be 


I  Code  Civil,  art  239  to  233  f  Id.  275,  &c.  --See  in  Fergusson  on 
Marriage  and  Divorce,  Appendix,  448,  the  Prussian  Code  on  the  sub- 
ject of  Divorce ;  among  others,  incompatibility  of  temper,  endangering 
life  or  health,  is  a  good  cause  of  divorce,  art.  703. 

a  This  also  is  the  law  in  Holland,  in  Prussia,  and  the  Protestant 
states  of  Germany,  in  Sweden,  Denmark,  and  Russia.  Fergusson  on 
Marr.  and  Div.  202. 

3  See  2  Kent  Comm.  Lect  37, 106  to  110;   Id*  117, 118,  (2d  edition.) 
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deemed  valid,  or  invalid  there  1  Will  a  new  marriage 
contracted  there  by  either  party  be  good,  or  not  good  7 
These  and  many  other  perplexmg  questions  may  be 
put ;  and  it  is  difficult  at  the  present  moment  to  give 
any  answer  to  them,  which  would  receive '  the  unquali- 
fied assent  of  all  nations. 

^  204.  Other  most  perplexing  inquiries  may  grow 
out  of  the  consideration  of  the  national  character  of 
the  parties ;  whether  they  are  both  citizens,  or  subjects, 
or  both  foreigners,  or  one  a  citizen,  and  the  other  a 
foreigner ;  whether  the  marriage  is  celebrated  at  home 
or  abroad ;  whether  the  jurisdiction  of  any  court  to 
pronounce  a  decree  of  divorce  is  to  be  founded  upon 
the  national  character  of  the  parties,  upon  the  celebra- 
tion of  the  marriage  within  the  territorial  jurisdiction, 
upon  the  domicil  of  the  parties  within  it,  or  upon  the 
actual  presence  or  temporary  residence  of  one  or  both 
of  them  at  .the  time,  when  the  process  is  instituted. 
And  if,  upon  any  of  these  grounds,  the  jurisdiction  is 
sustained,  another  not  less  important  inquiry  is,  whether 
the  law  of  divorce  of  the  place  of  the  marriage,  or  that 
of  the  place,  where  the  suit  is  instituted,  is  to  be  admin- 
istered. 

^  205.  By  the  law  of  Scodand,  to  found  a  jurisdic- 
tion for  divorce,  it  would  seem,  that  nothing  mor^  is 
necessary  than  the  presence  of  one  of  the  parties 
withm  the  kingdom,  and  proof  of  the  fact  of  adultery, 
at  home  or  abroad.  A  learned  Scottish  jurist,  in  re- 
marking upon  the  embarrassments  arising  out  of  this 
state  of  the  law  of  Scodand,  has  made  the  following 
powerful  observations. 

§  206,  "  These  conclusions  evidently  demonstrate, 
that,  unless  the  remedy  in  this  judicature  shall  be 
limited,  either  to  that,  which  the  lex  loci  contractus 
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affords,  or  to  that,  which  the  lex  damiciliij  taken  in  the 
same  fair  sense,  as  in  questions  of  succession,  might 
give,  the  public  decrees  of  the  only  court  of  Scotland^ 
which  is  competent  to  pronounce  one  in  such  consisto- 
rial  causes,  become  proclamations  to  invite  all  the  mar- 
ried, who  incline  to  be  free,  not  in  the  rest  of  the 
British  empire  alone,  but  in  all  countries,  where  mar- 
riage is  indissoluble  by  judicial  sentence,  to  seek  that 
object  in  this  tribunal.  Adultery  and  presence  within 
our  territory  are  the  only  requisites  to  found  the  juris- 
diction by  citation.  What  numbers  of  foreign  parties 
may  accept  such  an  offer,  and  may  even  commit  the 
crime  here,  for  the  very  purpose  of  affording  ground 
for  the  action,  it  is  impossible  to  conjecture.  But  it  is 
manifest,  that,  in  exact  proportion  to  their  number, 
mjury  to  the  morals  of  this  country  must  follow ;  and, 
by  setting  at  nought  the  laws  of  other  nations,  reproach 
must  be  brought  upon  our  own.  For  all.  foreign  par- 
ties, while  matters  stand  upon  this  footing,  have  it  in 
their  power,  with  the  help  of  evidence,  as  easily  pro- 
vided, as  it  may  be  disgusting  and  impure,  to  oblige  the 
Scotch  Consistorial  Court  to  entertain  the  whole  mass 
of  their  foreign  causes,  although  there  is  no  fan-  mterest 
to  insist,  that  the  municipal  law  of  Scotland  shall  de- 
cide these  by  its  own  peculiar  rules.  To  what  extent, 
therefore,  the  good  order  of  society  may  eventually  be 
disturbed  by  this  compulsory  abuse  and  poUudon  of  its 
jurisdiction,  in  consequence  of  the  doubts  and  contests, 
that  must  ensue  as  to  rights  of  legitimacy  and  succes- 
sion,  no  calculation  can  be  made."  ^ 

§  207.  Upon  the  point,  what  is  the  rule  of  divorce, 

a  learned  Scottish  judge  has  made  the  foUowing  re- 

~  

1  Fergusson  on  Marr.  and  OJv.  Introd.,  p.  18, 19. 
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marks,  in  a  case  depending  before  him  in  judgment.^ 
**  With  us,  the  laws  relative  to  divorce  are  founded  on 
Divine  authority.  How  can  a  person  withdraw  himself 
from  obedience  to  such  laws  1  Are  these  laws  relaxed 
as  to  a  person  domiciled  in  Scotland,  because  his  mar- 
riage is  contracted  in  a  country,  where  the  law  of  di- 
vorce is  different  ?  If  two  natives  of  Scotland  were 
married  in  France  or  Prussia  according  to  the  laws  of 
those  countries,  the  marriage  would  no  doubt  be  valid 
here.  But  would  they  be  entitled  to  come  into  the  Com- 
missary Court,  and  insist  for  a  dissolution  a  vinculo 
matrimonii^  merely  because  their  tempers  were  not 
suitable,  which,  in  France,  was  a  ground  of  divorce,  or 
for  any  of  the  numberless  reasons  for  dissolving  a 
marriage,  which  are  allowed  by  the  laws  of  Prussia  1 
But,  if  we  would  not  listen  to  the  lex  loci,  when  it  fa- 
cilitates divorce  to  a  degree,  which  our  law  considers 
as  inconsistent  with  the  best  interests  of  society,  and 
as  not  warranted  by  the  Divine  law,  on  what  principle 
are  we  to  give  effect  to  the  kx  lod,  which  prohibits 
divorce,  even  adulterii  causd,  though  permitted  in  this 
country  under  the  sanction  of  the  Divine  law  ?  " 

^  208.  These  passages  are  sufficiently  significant,  as 
to  the  intrinsic  difficulties  of  the  subject,  looking  only 
to  the  law  of  divorce  of  a  single  country.  But,  when 
we  look  at  the  almost  endless  diversities  of  foreign 
continental  jurisprudence  on  the  same  subject,  and  the 
litde  regard,  which  is  habitually  paid  in  that  jurispru- 
dence to  the  decrees  of  foreign  courts,  especially  in 
matters,  which  concern  persons  belonging  to  any  other 
condnental  sovereignty ;  it  ought  not  to  surprise  us,  if 
one  nation  should  hold  its  own  law  of  divorce  of  univer- 
sal obligation  and  authority,  and  another  should  yield  it 
up  in  favour  of  the  law  of  the  domicil  of  the  parties. 

I  Lord  Robertson ;  Fergusaon,  Appendix,  398.     See  ^o  Id.  415. 
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§  209.  Upon  the  continent  of  Europe  there  has  Icmg 
existed  a  known  distinction  between  the  Catholics  and 
Protestants  on  the  subject  of  divorce.  The  former, 
according  to  the  doctrine  of  the  Romish  Church,  con- 
sider marriage  as  a  sacrament,  and  in  its  effects  to  be 
governed  by  the  Divine  law ;  and  according  to  tfaeir 
interpretation  of  that  law  it  is  indissoluble*^  The 
Protestants,  on  the  contrary,  have  not  always  con- 
sidered it  as  a  sacrament ;  but  many,  if  not  most  of 
them,  have  considered  it  mainly  as  a  civil  institutkni, 
subject  to  the  legislative  authority,  as  matter  of  public 
police  and  regulation.* 

§  210.  In  Catholic  France,  we  are  informed, 
that  until  some  time  after  the  revolution,  (until  1792^) 
marriage  was  always  treated  as  indissoluble.^  "  Our 
Church,'*  says  Merlin,  ^  never  approved  of  divorce, 
properly  so  called.  It  has  always  regarded  it  as  contrary 
to  the  precept,  Quod  Deus  canjunxit^  homo  non  separet ; 
What  God  hath  joined  together,  let  not  man  put  asun* 
der.^  It  is,  therefore,  a  perpetual  maxim  among  u% 
that  marriage  cannot  be  dissolved  by  means  of  a  di- 
vorce.**  ^  Pothier  says,  marriage  is  not  dissolved,  but 
by  the  natural  death  of  one  of  the  parties ;  while  they 
live,  it  is  indissoluble.^    He  adds,  that,  though  div(M*ce 

1  See  Fergusson  on  Maxr.  and  Div.  Appendix,  note  M.  p.  443; 
Heinecc.  £lem.  Juris  Germ.  tit.  14,  §  328  to  332 ;  DaJryinpIe  v,  Dalrjm- 
ple,  2  Hagg.  Consist  R.  63, 64,  67. 

a  1  Black.  Comm.  433  $  2  Hagg.  Consist.  R.  63, 67. 

3  We  have  already  seen,  that  by  the  Code  Civil  of  France,  art  229 
to  233,  divorce  is  allowed  in  a  variety  of  cases.  Upon  the  restoration 
of  the  Royal  Family,  in  1816,  it  seems,  that  the  law  of  divorce  was 
abolished.  Merlin,  Repertoire,  Divorce,  §  4,  p.  161.  Whether,  since 
the  revolution  of  1830  it  has  been  reinstated,  I  am  not  at  this  moment 
able  to  say.  See  Duranton,  Cours  de  Droit  Fran<;ais,  Vol.  14,  p.  535, 
note. 
.  *  Matthew,  ch.  19,  v.  6.       5  Merlin,  Repertoire,  Divorce,  §  3,  p.  151. 

6  Pothier,  Traits  du  Mariage,  art  462. 
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was  permitted  by  the  Christian  Emperors,  the  Church 
regarded  it  as  prohibited  by  the  Gospel ;  and  that  it  is 
not  permitted  by  the  French  law  for  any  cause  what- 
soever.^ 

^211.  Protestants  have  dealt  differently  by  it**  In 
Scodand,  which  proposes  on  this  subject  to  be  govern- 
ed exclusively  by  the  Scriptures,  divorce  is  allowed  for 
the  Scriptural  causes,  for  adultery,  and  for  wilful  deser- 
tion.^ In  many  other  Protestant  countries,  it  is  not 
treated  as  indissoluble,  except  for  Scriptural  causes ;  but 
it  may  be  dissolved  for  other  causes.  In  England,  it 
is  never  dissolved  except  by  an  act  of  Parliament,  and 
for  adultery.  In  the  Protestant  continental  nations  of 
Europe  many  other  causes  of  divorce  are  known ;  and 
in  America,  as  we  have  seen,  it  is  generally  treated  as 
a  matter  of  civil  regulation.^ 

^212.  The  conflict  of  laws  on  the  subject  of  di- 
vorce does  not  seem  to  have  undergone  much  discus- 
sion among  the  continental  jurists ;  at  least,  I  have  not 
been  able  to  trace  any  systematic  examination  of  the 
subject  in  those  works,  which  are  within  my  reach,  and 
in  which  almost  all  other  topics  of  the  conflict  of  laws 
are  so  amply  treated.    The  silence  of  the  French  ju- 
rists may  be  accounted  for,  in  a  great  measure,  from  the 
uniformity  of  operation  of  the  Catholic  religion  and  its 
canons  over  all  the  provinces  of  that  kingdom ;  from 
the  strong  probability,  that  few  cases  of  foreign  divorces 
between   French    subjects   were  ever   judicially  ex- 
amined ;  and  from  the  natural  conclusion,  that,  as  in  their 

»  Pothier,  Traits  du  Manage,  464.  2  jd.  art  465. 

^  Erekine's  Instil.  B.  1,  tit.  6,  §  43,  44  ;  Fergusson  on  Marr.  and  Div. 
Apppemlix,  note  H.  p.  423. 

<  See  1  Black.  Comm.  441 ;  Code  Civil  of  France,  art.  229  to  233 ; 
Fergusson  on  Marr.  and  Div.  Appendix,  note  N.  p.  448;  2  Kent  Comm. 
Lect  27,  p.  95  to  106 ;  Van  Leeuwen's  Comm.  B.  1,  ch.  15,  §  1  to  6. 
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view  Christianity  made  the  marriage  union  indissolu- 
ble, no  earthly  tribunal,  either  foreign  or  domestic,  could 
rightfully  pronounce  a  sentence  of  divorce.  The 
silence  of  other  Catholic  countries  may  be  accounted 
for  in  the  same  way.  But  it  is  not  so  easy  to  assign  a 
satisfactory  reason  for  the  omission  of  the  Protestant 
countries  of  the  continent,  to  discuss  the  subject 
at  large.  It  is  highly  probable,  that,  in  those  coun- 
tries, the  parties  have  been  referred  to  their  matri- 
monial forum,  either  to  furnish  the  true  rule  to  expound 
the  contract,  or  to  administer  the  law  of  divorce,  or 
for  both  purposes.  This  course  has  not  been  without 
example,  even  in  our  own  country,  upon  cases  bearing 
a  close  affinity.* 

§  213.  Merlin  has  treated  the  question  purely  as  one 
arising  under  the  French  law,  either  with  reference  to 
the  allowance  of  divorces  under  the  legislation  of  1792, 
or  with  reference  to  the  prohibition  of  divorces  after 
the  restoration  of  the  Bourbons  in  1816.  He  asks  the 
question,  whether,  in  virtue  of  the  new  law  (of  1 792), 
which  introduced  divorce,  a  marriage  celebrated  under 
the  old  law,  which  prohibited  divorce,  could  be  dis- 
solved ;  and,  vice  versd,  whether  a  marriage  celebrated 
after  the  new  law,  which  permitted  divorce,  could  be 
dissolved  after  the  promulgation  of  the  law  (of  1816), 
which  prohibited  divorce.  He  says,  that  if  divorce  was, 
as  the  state  of  the  parties  (Petat  des  Spoux),  the  im- 
mediate effect  and  simple  consequence  of  the  marriage, 
the  question  might  be  easily  answered.  Upon  this  hy- 
pothesis, as  the  state  of  the  parties,  the  right  of  di- 
vorce would  depend  altogether  upon  the  law  at  the 
time,  when  the  marriage  was  celebrated ;  because  then. 


1  2  Kent  Comm.  Lect  27,  p.  108,  (2d  edition.) 
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in  the  first  case  put,  the  contract  must  be  deemed  one 
fer  an  indissoluble  union ;  and  in  the  second  case,  a 
coatract  dissoluble  for  the  proper  causes  of  divorce. 
But,  he  goes  on  to  state,  that  divorce  does  not  depend 
upon  the  intention  of  the  parties,  nor  is  it  a  consequence, 
or  interpretation  of  it.  The  legislature,  in  allowing  or 
prohibiting  divorce,  has  regard  only  to  considera- 
tions of  public  order,  and  not  to  the  mere  contract  of 
the  parties.  They  are  not  permitted  by  private  agree- 
ment to  change  the  laws,  or  to  make  a  marriage  disso- 
luble or  indissoluble  in  contravention  of  the  policy  of 
the  state.  He,  therefore,  comes  to  the  conclusion,  that 
in  a  French  court  a  divorce  in  such  case  would  be 
granted,  or  denied,  according  to  the  law  of  France  at 
the  time  of  the  suit.^ 

§  214.  The  question,  how  a  marriage  in  a  foreign 
country  between  French  subjects,  or  foreigners,  would 
be  affected  by  a  naturalization  or  domicil  in  France,  is 
not  here  touched.  In  another  work,  however,  treating 
of  moot  questions,  he  has  recently  discussed  the  point 
He  asks,  whether  French  subjects,  married  in  France 
smce  the  repealing  act  of  1816,  who  have  abandoned 
their  country,  and  become  naturalized  in  a  country, 
where  divorce  is  allowed,  could  institute  a  suit  there» 
and  dissolve  their  marriage  by  a  decree  of  divorce  pro- 
nounced there  by  mutual  consent  He  supports  the 
afllrmative  upon  the  general  reasoning,  by  which  he 
has  sustamed  the  doctrine  in  the  preceding  paragraph.' 
It  would  seem,  however,  from  his  own  statement,  that 
this  is  quite  an  open  question  in  France. 


1  Merlin,  Repertoire,  Effet  R^troactif,  ^  3»  2,  art  6,  p.  19. 
A  Merlin,  Questions  de  Droit,  Divorce,  §  lly  p.  350. 

Canfl.  23 
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^215.  It  is  to  the  decisions  of  the  English  and 
Scottish  courts,  that  we  must  look  for  the  most  thorough 
and  exact  discussions  of  this  subject.  From  the 
different  nature  of  their  respective  laws  on  the  subject 
of  divorce,  from  their  national  union,  and  from  their 
constant  and  easy  intercourse,  the  courts  of  both 
countries  have  been  frequently  called  upon  to  pro- 
nounce very  elaborate  judgments  on  the  jurisdiction 
and  law  of  divorce  in  contestations  before  them. 

§  216.  Several  questions  on  this  subject  have  been 
recently  discussed  in  the  courts  of  Scotland.  One 
is,  whether  a  permanent  domicil  of  the  parties  is  indis- 
pensable to  found  a  jurisdiction  in  cases  of  divorce  in 
the  Scottish  tribunals;  or  whether  a  citation  given 
formally  to  the  party  defendent,  or  left  at  his  dwelling- 
place  in  Scotland,  after  he  has  been  forty  days  there, 
is  sufficient  to  subject  him  to  the  jurisdiction  of  those 
courts  in  a  suit  for  divorce.  In  the  case,  in  which  this 
question  was  principally  discussed,  the  marriage  was 
celebrated  in  England ;  the  husband  many  years  after- 
wards abandoned  his  wife,  and  went  to  Scotland  to  re- 
side ;  and  the  wife  commenced  a  suit  for  divorce  agsunst 
her  husband  in  the  Scottish  Consistorial  Court  The 
Court  were  of  opinion,  that  as  the  parties  were  English, 
and  never  cohabited  as  husband  and  wife  in  Scotland^ 
and  there  was  no  proof,  that  the  husband  had  taken 
up  a  fixed  and  permanent  residence  in  Scotland,  the 
suit  ought  to  be  dismissed  upon  the  ground  of  a  want 
of  jurisdiction.  Upon  appeal,  the  decree  was  reversed 
by  the  superior  tribunal,  and  a  decree  of  divorce  was 
ultimately  pronounced. 

§  217.  The  leading  grounds  of  the  reversal  were, 
**  that  the  relation  of  husband  and  wife  is  a  relation  ac- 
knowleged  jure  gentium ;  that  the  duties,  obligations. 
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and  rights  to  redress  wrongs  incident  to  that  relation, 
as  recognised  by  the  law  of  Scotland,  attach  on  all 
married  persons  living  within  the  territory,  and  subject 
to  that  law,  wheresoever  their  marriage  may  have  been 
celebrated ;  that  jurisdiction,  or  the  right  and  duty  of 
the  courts  of  Scotland  to  administer  justice  in  such 
matters,  over  persons  not  natural  bom  subjects,  arises 
from  the  person  sued  being  resident  within  the  territory 
at  the  time  of  their  citation  and  appearance,  or  being  duly 
domiciled,  and  being  properly  cited  accordingly,  at  the 
instance  of  a  person  having  a  sufficient  interest  and 
title,  and  proceeding  in  due  form  of  law.'^  *  The  result 
of  this  decision  is,  that  permanent  domicil,  or  the  animus 
remanendiy  is  not  necessary  to  found  the  jurisdiction.  In 
several  other  succeeding  cases,  the  Court  have  followed 
up  the  doctrine,  affirming  that  a  temporary  residence 
is  sufficient  to  found  the  jurisdiction,  notwithstanding 
the  permanent  jurisdiction  of  the  parties  is  in  another 
country.* 

^218.  This  doctrine  has  been  maintained  with  great 
ability  and  learning,  and  no  one  can  read  the  reason- 
ing without  admitting  its  force.  It  has  not,  however, 
been  deemed  satisfactory  in  England.  In  a  very  im- 
portant case  before  the  twelve  judges,  where  English 
subjects  were  married  in  England,  and  afterwards  the 
husband  went  to  Scotland,  and  procured  a  divorce  a 
vinetilo  there,  and  then  returned  to  England,  and  mar- 
ried another  wife,  it  was  decided,  that  the  second  mar- 
riage was  void ;  and  the  husband  was  guilty  of  bigamy. 

1  Utterton  v.  Tewsh,  FerguBson  on  Marr.  and  Div.  1,  55,  56. 

3  DoQtze  «.  Levett,  Fergusson  on  Marr.  and  Div.  68  to  167 ;  Ed- 
monstone  v.  Lockhart,  Id.  168  to  208,  Butler  v.  Forbes,  Id.  209  to 
225;  Kibblewhite  v.  Rowland,  Id.  226  to  248;  Gordon  v.  Pye,  Id.  276 
to  362;  Id.  383  to  423. 
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It  has  been  commonly  supposed,  that  this  decision  fnxi- 
ceeded  upon  the  broad  and  general  ground,  diat  a& 
English  marriage  is  incapable  of  being  dissolved  und^ 
any  circumstances  by  a  foreign  divorce ;  and  so  it  vras 
understood  by  Lord  Eldon  on  a  later  occasion.^  But 
it  has  been  stated  by  a  learned  judge,  in  a  very  recent 
case,  that  it  turned  upon  the  distinction,  in  point  of 
jurisdiction,  between  a  temporary  and  fugitive  residence 
for  the  purpose  of  a  divorce,  and  a  bond  fide  change 
of  domicil  by  the  husband  and  wife,  animo  remanendL 
And  upon  the  ground  of  that  distinction,  in  a  case^  where 
there  was  no  change  of  domicil,  and  the  parties  were 
not  at  any  time  bond  fide  domiciled  in  Scotland,  he 
declared  a  Scottish  divorce  from  an  English  marriage 
utterly  void. 

^219.  The  language  of  his  opinion  is  so  important, 
that  it  deserves  to  be  quoted  at  large.  *'  A  case,'*  says 
he,  ^'  in  which  all  the  parties  are  domiciled  in  England, 
and  resort  is  had  to  Scotland  (with  which  neither  of 
them  have  any  connexion)  for  no  other  purpose,  than 
to  obtain  a  divorce  a  mncuhy  may  properly  be  decided 
on  principles,  which  would  not  altogether  apply  to  a 
case  differently  circumstanced ;  as  where,  prior  to  the 
cause  arising,  on  account  of  which  a  divorce  was  songht, 
the  parties  had  been  bond  fide  domiciled  in  Scotland. 
Unless  I  am  satisfied,  that  every  view  of  this  question 
had  been  taken,  the  Court  cannot,  from  the  case  reterred 
to  (Lolley's  case),  assume  it  to  have  been  established 
as  a  universal  rule,  that  a  marriage  had  in  England,  and 
originally  valid  by  the  law  of  England,  cannot,  under 
any  possible  circumstances,  be  dissolved  by  the  decree 

1  Tovey  «.  Lindsay,  1  Dow  R.  117.   See  also  McCarthy  v.  De  Gaiz, 
1831,  cited  d  Hagg.  Ecclea.  B.  642,  note. 


CB.  YII.]  FOR£JOir   DITORCBS.  181 

€^  a  foreign  court.    Before  I  could  give  my  assent  to 
such  a  doctrine  (not  meaning  to  deny,  that  it  may 
be  true),  I  must  have  a  decision,  after  argument,  upon 
such  a  case,  as  I  will  now  suppose,  viz.  a  marriage  in 
E!ngiand,  the  parties  resorting  to  a  foreign  country, 
becoming  actually  band  fide  domiciled  in  that  country, 
and  then  separated  by  a  sentence  of  divorce  pro- 
nounced by  the  competent  tribunal  of  that  country.    I 
am  not  aware,  that  that  pomt  has  ever  been  distinctly 
raised ;  and,  I  think,  I  may  say  with  certainty,  that  it 
has  never  received  any  express  decision.    I  believe 
the  course  of  decision  in  Scotland  up  to  the  present 
hour  has  been  to  consider,  that  the  Scotch  courts  have 
a  right  to  entertain  jurisdiction  with  respect  to  mar- 
riages had  in  England,  after  the  parties  had  been  resi- 
dents for  a  certain  period  in  Scotland,  though  that  peri- 
od had  been  infinitely  too  short  to  constitute,  what  we 
should  call  a  legal  domicil ;  and  that  those  courts  have 
proceeded  in  such  cases  to  divorce  a  vinculo.     It  is 
obvious,  that  many  most  important  differences  may 
arise  in  cases  of  this  description.  Two  Scotch  persons, 
married  in  En^and,  may  afterwards  go  to  reside  in 
Scotland*    Again ;  one  of  the  contracting  parties  may 
be  English,  and  the  other  Scotch.    If  the  law  of  Scot- 
had  continue  such,  as  their  courts  have  hitherto  held  it 
to  be,  and  if  the  decision  in  LoHey's  case  be  of  \mi- 
versal  application,  the  issue  of  the  second  marriage 
may  be  legitimate  in   Scodand,    and  illegitimate  in 
England.     The  son  may  take  the  real  estate  in  Scot- 
land, and  not  the  real  estate  in  England.    He  might 
possibly  be  a  Scotch  peer,  and  lose  Ms  English  title, 
and  with  it  the  English  estates,  the  only  support  of  his 

Scotch  peerage.*'  ^ 

I,      I  I  ■  —    ■  ■ — , 

I  Conway  v.  Beazley,  3  Hagg.  Eccles.  R.  639, 645,  646, 647, 653. 
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^  220.  Independent  of  this  point  of  jurisdiction, 
which  is  left  at  the  present  moment  in  a  state  of  dis- 
tressing uncertainty,  as  well  as  to  the  effect  of  a  perma- 
nent, as  to  that  of  a  temporary  domicil,  to  found  a  sen- 
tence of  divorce,  the  Scottish  courts  have  been  caDed 
on  to  decide  other  questions  of  a  broader  character,  and 
involving  more  extensive  consequences.  In  the  first 
place,  the  general  question  already  hinted  at,  whether 
an  English  marriage  between  English  subjects,  being 
indissoluble  by  the  law  of  England,  can  under  any 
possible  circumstances  be  dissolved  by  a  decree  of 
divorce  in  Scotland.  In  the  next  place,  whether  a 
marriage  in  Scodand  by  English  subjects,  domiciled  at 
the  time  in  England,  is  dissoluble  under  any  circum- 
stances by  a  decree  of  divorce  in  Scotland.  In  the 
next  place,  whether,  in  case  of  a  marriage  in  England, 
it  will  make  any  difference,  that  the  parties  are  both 
Scotch  persons,  domiciled  in  Scotland,  or  afterwards 
become  bond  fide  and  permanently  domiciled  there. 

^  22L  Upon  these  questions,  the  highest  tribunals  in 
Scotland  have  come  to  the  following  conclusions. 
First,  that  a  marriage  between  English  subjects  in  Eng- 
land, and  indissoluble  there,  may  be  lawfully  dissolved 
by  the  proper  Scottish  court  for  a  cause  of  divorce,  good 
by  the  law  of  Scotland,  when  the  parties  are  vnthin 
the  process  and  jurisdiction  of  the  court ;  or,  in  other 
words,  that  it  is  not  a  valid  defence  against  an  action 
of  divorce  in  Scotland  for  adultery  committed  there, 
that  the  marriage  had  been  celebrated  in  England. 
Secondly,  that  a  Scotch  marriage  by  persons,  domiciled 
at  the  time  in  England,  is  dissoluble  in  like  manner  by 
the  proper  Scottish  court ;  or,  in  other  words,  that  it 
is  not  a  valid  defence,  that  the  parties  had  been  domi- 
i^iled  in  England,  when  the  marriage  had  been  cele- 
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brated  in  Scotland.  Thirdly,  that  in  case  of  a  marriage 
in  England,  it  will  make  no  difference,  that  the  parties 
are  Scottish  persons,  domiciled  in  Scotland,  or  are 
afterwards  bond  fide  and  permanently  domiciled  there ; 
or,  in  other  words,  that  it  is  not  a  valid  defence,  that 
the  parties  are  Scottish  persons,  happening  to  be  in 
England,  when  their  marriage  was  celebrated,  but  who, 
thereafter,  have  returned  to  Scotland,  and  cohabited, 
and  continued  domiciled  there.  The  result  of  these 
opinions  (the  unanimous  opinions  of  the  judges  of  the 
Court  of  Sessions)  is,  that  the  mere  fact  of  the  mar- 
riage having  been  celebrated  in  England,  whether 
between  English  or  Scottish  parties,  is  not  per  se  a  de- 
fence against  an  action  of  divorce  for  adultery  com- 
mitted there,^ 

§  222.   The  reasoning,  by  which  these  opinions  are 
m^ntained,  as  it  may  be  gathered  from  comparing  the 
arguments  of  the  different  judges,  is  to  the  following 
effect     The  relation  of  husband  and  wife,  wherever 
originally  constituted,  and  the  parties  therein  connected, 
are  entitled  to  the  same  protection  and  redress  from 
the  courts  of  justice  in  Scodand,  as  to  wrongs  com- 
mitted in  Scodand,  that  belong  of  right  to  that  relation 
by  the  law  of  Scotland.*     By  marrying  in  England 
parties  do  not  become  bound  to  reside  for  ever  in 
England,  or  to  treat  one  another  m  every  other  country, 
where  they  may  reside,  according  to  the  law  of  England. 
Then*  obligation  is  to  fulfil  the  duties  of  husband  and 
wife  to  each  other  in  every  country,  to  which  they  may 
be  called  in  the  course  of  Providence ;  and  they  neither 
promise,  nor  have  power  to  engage,  that  they  will  carry 


1  Cases  of  Edmonstone,  Levett,  and  Forbes,  Fergusson  on  Marr.  and 
Div.  383,  392,  393;  Id.  114,  115. 
^  Fergusson  on  Marr.  and  Div.  358. 
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the  law  of  England  along  with  them  to  regulate,  what  the 
duties  and  powers  shall  be,  which  they  shall  fulfil  aad  ex- 
ercise, or  the  redress,  which  the  violation  of  those  duties, 
or  abuse  of  those  powers,  may  entitle  them  to.  AD 
these  functions  beiong  to  the  law  of  the  country,  where 
they  may  eventually  reside,  and  to  which  they  un- 
questionably contract  the  duties  of  obedience  and  sub- 
jection, whenever  they  enter  its  territories.  Even,  if 
it  had  been  the  will  of  the  parties  by  any  stipulation, 
however  express,  to  make  the  lex  lod  the  law  of 
their  marriage,  it  would  derive  no  force  fipom  that  cir- 
cumstance. An  action  of  divorce  could  not  be  dis- 
missed, because  the  parties,  when  intermarrying,  had 
in  the  most  formal  manner  renounced  the  benefit  of 
divorce,  and  had  become  bound,  that  their  marriage 
should  be  indissoluble.  It  would  be  no  objection  to  a 
divorce  at  the  ini^tance  of  a  Roman  Catholic,  that  his 
marriage  was  to  him  a  sacrament,  and  therefore  by  its 
own  nature  indissoluble.  These  are  all  facta  privaio- 
runij  and  cannot  impede  or  embarrass  the  steady,  uni- 
form course  of  the  jits  publicum^  which  with  regard  to 
the  rights  and  obligations  of  individuals,  affected  by 
the  three  great  domestic  relations,  enacts  them  fi'om 
motives  of  political  expediency  and  public  morality; 
and  in  no  wise  confers  them  as  private  benefits,  result- 
ing from  agreements  concerning  meum  et  ttmmj  which 
are  capable  of  being  modified  and  renounced  at  plea- 
sure.^ 

m 

^  223.  If  this  supposed  obligation  of  indissolubility, 
resulting  from  contract,  can  derive  no  force  fix>m  the 
will  of  the  parties,  it  cannot  derive  any  from  the  dic- 
tates of  the  municipal  law,  where  the  relation  of  mar- 

1  Fergusson  on  Man.  and  Div.  359,  360 ;  Id.  398, 399,  402. 
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riage  originated^  so  as  to  give  it  efficacy  ultra  territo* 
rtum,  where  jus  dicenti  impune  non  paretur.  In  the 
fulfihnent  of  ordinary  contracts,  as  to  meum  et  tuum^ 
the  lex  loci  contractus  forms  an  implied  condition  of 
the  contract,  and  is  accordingly  adopted,  as  furnishing 
the  means  of  construing  it  aright.  But  this  is  merely 
a  proceeding  in  execution  of  the  will  of  the  parties, 
and  not  in  the  least  a  recognition  of  the  authority  of 
a  foreign  law.  The  case  is,  therefore,  quite  different, 
where  the  will  of  the  parties  only  constitutes,  and  does 
not  modify  the  relation  or  its  rights;  and  where  of 
course  the  municipal  law,  deriving  nothing  from  stipu- 
lation or  agreement,  is  merely  the  positive  institution  of 
the  sovereign,  and  cannot  direct  the  decisions  of  for- 
eign courts,  or  circumstances  occurring  within  their 
own  jurisdiction.  Matrimonial  rights  and  obligations, 
so  far  as  they  are  juris  gentium^  admit  of  no  modifica- 
tion by  the  will  of  parties ;  and  foreign  courts  are, 
therefore,  in  no  wise  called  upon  to  inquire  after  that 
will,  or  after  any  municipal  law,  to  which  it  may  cor- 
respond.^ 

§  224.  Foreigners  equaUy  with  natives,  while  resi- 
dents, are  subject  to  the  law  here,  and  of  course  are 
under  the  protection  of  the  law.  The  relations,  in 
which  they  stand  towards  one  another,  and  which  have 
been  duly  constituted  before  they  came  here,  if  rela- 
tions recognised  by  all  civilized  nations,  must  be  ob- 
served ;  and  the  obligations  created  by  them  must  be 
fulfilled  agreeably  to  the  dictates  of  the  law  of  Scotiand. 
If  the  law  refused  to  apply  its  rules  to  the  relation  of 
husband  and  wife,  parent  and  child,  master  and  ser- 
vant, among  foreigners  in  this  country,  Scotiand  could 


1  Ferguason  on  Man.  and  Div.  360,  361,  402,  410,  412, 414. 
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not  be  deemed  a  civilized  country,  as  thereby  it  would 
permit  a  numerous  description  of  persons  to  traverse  ity 
and  violate  with  utter  impunity  all  the  obligations,  on 
which  the  principal  comforts  of  human  life  depend. 
If  it  assumed  jurisdiction,  but  applied  not  its  own  rules, 
but  the  rules  of  the  law  of  a  foreign  country,  the  su- 
premacy of  the  law  of  Scotland  within  its  own  territories 
would  be  compromised ;  its  arrangements  for  domestic 
comfort  would  be  violated,,  confounded,  and  perplexed  ; 
and  powers  of  foreign  courts,  unknown  to  its  law  and 
constitution,  would  be  usurped  and  exercised.^  In 
every  country  the  laws  relative  to  divorce  are  considered 
of  the  utmost  importance,  as  positive  laws  affecting  the 
domestic  interests  of  society ;  and  in  some  places  are 
treated  as  of  divine  authority,*  A  party  domiciled  here 
cannot  be  permitted  to  import  into  this  country  a  law 
peculiar  to  his  own  case,  and  which  is  in  opposition  to 
those  great  and  important  public  laws,  which  are  held 
to  be  connected  with  the  best  interests  of  society.* 

§  225.  That  there  is  great  force  in  this  reasoning, 
cannot  well  be  denied.  As  yet,  however,  it  has  ob- 
tfidned  no  positive  sanction  in  England ;  and,  as  far  as 
judicial  opinions  have  gone,  they  may  be  said  to  be 
against  the  doctrine,  that  an  English  marriage  is  disso- 
luble by  a  Scottish  divorce.^  The  reasoning,  by  which 
this  latter  view  is  sustained,  seems  to  be,  that  the  law 
of  the  place,  where  the  marriage  is  celebrated,  furnishes 
a  just  rule  for  the  interpretation  of  its  obligations  and 
rights,  as  it  does  in  the  case  of  other  contracts,  which 

1  Fergusson  on  Marr.  and  Div.  57,  58,  414,  418. 

a  Id.  398,  402,  403.  3  id.  399,  400,  412,  418. 

4  LoUey's  Case,  1  Russell  and  Ryan  Cas.  236 ;  Tovey  tj.  Lindsay, 

1  Dow  R.  124 ;  McCartey  v.  De  Caix,  3  Hagg.  Eccles.  R.  642,  note ; 

2  Kent  Comm.  Lect  27,  p.  116, 117,  (2d  edition.) 
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are  held  obligatory  according  to  the  lex  hci  contractus.^ 
It  is  not  just,  that  one  party  should  be  able  at  his  op- 
tion to  dissolve  a  contract  by  a  law  different  from  that, 
under  which  it  was  formed,  and  by  which  the  other 
party  understood  it  to  be  governed.  If  any  other  rule, 
than  the  lex  hci  contractus,  is  adopted,  the  law  of  mar- 
riage, on  which  the  happiness  of  society  so  mainly  de- 
pends, must  be  completely  loose  and  unsettled ;  *  and 
the  marriage  state,  whose  indissolubility  is  so  much 
favored  by  Christianity,  and  by  the  best  interests  of 
society,  will  become  subject  to  the  mere  will,  and  al- 
most to  the  caprice,  of  the  parties  as  to  its  duration* 
The  courts  of  the  nations,  whose  laws  are  most  lax  upon 
this  subject,  will  be  constantly  resorted  to  for  the  pur- 
pose of  procuring  divorces ;  and,  thus,  not  only  frauds 
will  be  encouraged,  but  the  common  cause  of  morality 
and  religion  be  seriously  injured,  and  conjugal  virtue 
and  parental  affection  become  corrupted  and  debased,* 
Thus,  a  dissatisfied  party  might  resort  to  one  foreign 
country,  where  incompatibility  of  temper  is  a  ground 
of  divorce ;  or  to  another,  w^hich  admits  of  divorce 
upon  even  more  frivolous  pretences,  or  upon  mere  con- 
sent. 

^  226.  In  this  manner  a  nation  may  find  its  own 
inhabitants  throwing  off  all  obedience  to  its  own  laws 
and  institutions,  and  subverting,  by  the  interposition  of 
a  foreign  tribunal,  its  own  fundamental  policy.  Nay,  a 
stronger  case  may  be  put  of  a  marriage  deemed,  as  a 
sacrament,  indissoluble  by  the  public  religion  of  the  na- 
tion, which  is  yet  dissolved  at  the  will  of  a  foreign 

1  Fergusson  on  Marr.  and  Div.  283,  284,  285,  311,  312,  313,  318,  325, 
335,339. 
3  Id.  283,  298,  312. 
»  Id.  103, 104,  283,  284,  318,  319,  353,  355,  356. 
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nation,  in  violation  of  the  highest  of  all  human  dudes, 
a  perfect  obedience  to  the  Divine  law.  There  is  no 
solid  ground,  upon  which  any  government  can  be  held 
to  yield  up  its  own  fundamental  laws  and  policy,  as  to 
its  own  subjects,  in  favour  of  the  laws  or  acts  of  other 
countries.  Parties  contracting  in  a  country,  where 
marriage  is  indissoluble,  voluntarily  submit  to  the  juris- 
diction and  laws  of  that  country,  if  they  are  foreigners 
domiciled  there.  If  they  are  natural  subjects,  they  are 
bound  by  the  laws  of  the  country  in  virtue  of  the 
general  duty  of  allegiance.  Why  should  England 
permit  her  subjects,  by  a  foreign  domicil,  to  escape  from 
the  indissolubility  of  a  marriage  contracted  in  England, 
and  thus  permit  them  to  defeat  a  fundamental  policy  of 
the  realm  ?  ^     Such  is  the  reasoning  on  each  side. 

§  227.  If  in  any  nation  the  doctrine  shall  ever  be 
established,  in  regard  to  marriages,  that  the  law  of  the 
place  of  its  celebration  shall  prevail,  not  only  as  to  its 
original  validity,  but  also  as  to  its  mode  of  dissolution, 
some  interesting  questions  will  still  remain  for  decision. 
In  the  first  place,  will  any  foreign  court  have  a  right  to 
entertain  jurisdiction  to  decree  a  divorce  for  causes 
justified  by  the  law  of  the  matrimonial  domicil  1  Will 
the  like  right  exist,  where  no  divorce  is  grantable  by 
the  kx  loci  for  a  similar  cause  in  case  of  a  domestic 
marriage"?  For  instance,  could  a  consistory  court  of 
England  entertain  a  suit  for  a  divorce  a  vinculo  for  the 
cause  of  adultery  in  case  of  a  Scottish  marriage  ?  Or 
in  such  cases  is  the  remedy  to  be  exclusively,  pursued 
in  the  domestic  forum  of  the  marriage?      Whoever 


I  Mr.  Chancellor  Kent  has  given  an  excellent  summary  of  the 
reasoning  on  each  side  in  hia  Commentaries  ;  2  Kent  Coram.  Lcct  27, 
p.  110  to  117.  My  own  duty  required  me  to  follow  out  his  doctrine  by 
some  additional  bketches. 
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shall  diligently  consider  these  questions,  will  not  find 
them  without  serious  embarrassment.    They  are  inci- 
dentally  treated  in  the  Scottish  decisions  already  al- 
luded to ;  and  the  reasoning  on  each  side  is  worthy  of 
an  exact  perusal.^      The  attempt  to  engraft  foreign 
remedial  justice  upon  domestic  institutions  has  always 
been  found  extremely  difficult ;  and,  as  we  shall  here- 
after see,  has  led  to  the  conclusion,  that  the  safest  and 
best  rule  is,  to  give  remedies  only  to  the  extent,  and  in 
the  manner,  which  the  lex  lod  justifies  and  approves.* 
§  228.  In  America,  questions  respecting  the  nature 
and  eflFect  of  foreign  divorces  upon   domestic   mar- 
riages, and  vice  versd,  have,  as  might  be  expected, 
been    under    discussion  in   our  courts.      In  Massa- 
chusetts, in  some  early  cases,  the  Supreme  Court  re- 
fused to  interfere,  and  grant  a  divorce,  where  the  parties 
lived  in  another  state  at  the  time  the  adultery  was 
charged  to  have  been  committed,  and  the  libellant  had 
suice  that  time  removed  into  the  state.    These  decisions 
seem  mainly  to  have  proceeded  upon  the  construction  of 
the  local  statutes,  which  conferred  jurisdiction  upon  the 
Court  in  matters  of  divorce ;  but  it  was  admitted,  that 
the  state,  to  which  the  parties  belonged,  had  jurisdic- 
tion, and  could  exercise  it,  if  it  appeared  expedient* 
In  a  later  case,  where  a  marriage,  celebrated  in  Massa- 
chusetts, had  been  dissolved  in  Vermont,  upon  a  suit  by 
the  husband  for  a  divorce,  for  the  cause  of  extreme  cru- 
elty of  his  wife  (a  cause  inadmissible  by  the  laws  of 
Massachusetts  to  dissolve  a  marriage),  it  appearing,  that 

1  See  Fergusson  on  Marr.  and  Div.  Appendix,  983  to  42S. 
^  See  in  6  Law  (Eng.)  Magazine,  22,  a  review  of  the  English  law  as 
to  Divorces. 
3  Hopkins  v.  Hopkins,  3  Mass.  R.  158 ;  Carter  v.  Carter,  6  Mass.  R. 

268. 
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the  parties  had  not  at  the  time  any  permanent  domicil  in 
Vermont,  but  that  the  husband  had  gone  there  for  the 
purpose  of  obtaining  a  divorce,  the  divorce  was  held  a 
mere  nullity,  upon  the  ground,  that  there  was  no  real 
change  of  domicil.  "  If,"  said  the  Court,  "  we  were 
to  give  effect  to  this  decree,  we  should  permit  another 
state  to  govern  our  citizens  in  direct  contravention  of 
our  own  statutes ;  and  this  can  be  required  by  no  rule 
of  comity.'*  * 

^  229.  In  another  case,  the  general  question  came 
before  the  Court,  whether  a  marriage,  celebrated  in 
Massachusetts,  could  be  dissolved  by  a  decree  of  di- 
vorce of  the  proper  State  Court  of  Vermont,  both  par- 
ties being  at  the  time  bond  fide  domiciled  in  that  State, 
and  the  cause  of  divorce  being  such,  as  would  not 
authorize  a  divorce  a  vhiculo  in  Massachusetts.  The 
Court  decided  in  the  affirmative,  upon  the  ground,  that 
the  law  of  the  actual  domicil  must  regulate  the  right. 
The  reasoning  of  the  Court  was  to  the  following  effect. 
"  Regulations  on  the  subject  of  marriage  and  divorce 
are  rather  parts  of  the  criminal,  than  of  the  civil 
code ;  and  apply  not  so  much  to  the  contract  between 
the  individuals,  as  to  the  personal  relations  resulting 
from  it,  and  to  the  relative  duties  of  the  parties,  to 
their  standing  and  conduct  in  the  society,  of  which 
they  are  members;  and  these  are  regulated  with  a 
principal  view  to  the  public  order  and  economy,  the 
promotion  of  good  morals,  and  the  happiness  of  the 
community.  A  divorce,  for  example,  in  a  case  of 
public  scandal  and  reproach,  is  not  a.vindication  of  the 
contract  of  marriage,  or  a  remedy  to  enforce  it ;  but  a 


1  Inhabitants  of  Hanover  v.  Turner,  14  Mass.  R.  227,  231.    See  also 
Barber  v.  Root,  10  Mass.  R.  265, 266. 
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species  of  punishment,  wiiich  the  public  have  placed 
in  the  hands  of  the  injured  party  to  inflict,  under  the 
sanction,  and  with  the  aid  of  the  competent  tribunal ; 
operating  as  a  redress  of  the  injury,  when,  the  con- 
tract having  been,  violated,  the  relation  of  the  parties, 
and  their  continuance  in  the  marriage  state,  have  become 
intolerable  or  vexatious  to  them,  and  of  evil  example 
to  others.  The  lex  loci,  therefore,  by  which  the  con- 
duct of  married  persons  is  to  be  regulated,  and  their 
relative  duties  are  to  be  determined,  and  by  which  the 
relation  itself  is  to  be  in  certain  cases  annulled,  must 
be  always  referred,  not  to  the  place  where  the  con- 
tract was  entered  into,  but  where  it  subsists  for  the 
time,  where  the  parties  have  had  their  domicil,  and 
have  been  protected  in  the  rights  resulting  fnnn  the 
marriage  contract,  and  especially  where  the  parties  are, 
or  have  been  amenable  for  any  violation  of  the  duties 
incumbent  upon  them  in  that  relation."  ^ 

^  230.  In  New  York,  so  far  as  decisions  have  gone, 
they  coincide  with  those  of  Massachusetts.  Thus,  in 
a  case,  where  the  marriage  was  in  that  state,  and 
afterwards  the  wife  went  to  Vermont,  and  instituted  a 
suit  for  divorce  there,  for  a  cause  not  recognised  by 
the  laws  of  New  York,  against  her  husband,  who  re- 
mained domiciled  in  New  York,  the  Supreme  Court  of 
the  latter  state  refused  to  carry  the  decree  into  effect 
in  regard  to  alimony,  notwithstanding  the  husband  had 
appeared  in  the  cause,*  upon  the  ground,  that,  there 
being  no  bond  fide  change  of  the  domicil  of  the  par- 
ties, it  was  an  attempt  fraudulently  to  evade  the  force 

1  Barber  v.  Root,  10  Mass.  R.  265. 

3  This  does  not  appear  in  the  statement  of  facts ;  but  it  is  averred 
by  eoanse),  to  appear  upon  exemplification  of  the  record  of  the  decree 
of  Vermont ;  1  John.  R.  431. 
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and  operation  of  the  laws  of  New  York.*  The  Court, 
however,  abstained  from  declaring,  what  was  the  legal 
effect  of  the  divorce  so  obtained.  In  another  case, 
where  the  marriage  was  in  Connecticut,  and  the  hus- 
band afterwards  went  to  Vermont,  and  instituted  a  suit 
there  for  divorce  against  his  wife,  who  never  resided 
there,  and  never  appeared  in  the  suit,  it  was  held,  that 
the  decree  of  divorce  obtained  in  Vermont  was  invalid, 
being  in  fraudem  legis  of  the  state,  where  the  parties 
were  married,  and  had  their  domicil.  It  was  further 
held,  that  the  Courts  of  Vermont  could  not  possess  a 
proper  jurisdiction  over  the  case,  both  parties  not 
being  within  the  state,  and  the  wife  not  having  had 
personal  notice  of  the  suit.*  What  would  be  the  effect 
of  a  marriage  in  Connecticut,  a  subsequent  bond  fide 
change  of  domicil  to  New  York,  and  then  a  divorce  in 
Connecticut,  both  parties  appearing  in  the  suit,  re- 
mains as  yet  undecided.' 


1  Jackson  v.  Jackson,  1  John.  R.  434. 

s  Borden  v.  Fitch,  15  John.  R.  121.     See  2  Kent  Comm.  Lect  27, 
p.  106,  (2d  edition.) 
3  Pawling  «.  Bird's  Ex'ors,  13  John.  R.  192, 208,  209. 
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CHAPTER  VIII. 

FOREIGN   CONTRACTS. 

§  231.  We  next  come  to  the  consideration  of  the 
highly  important  branch  of  international  jurisprudence, 
arising  from  the  conflict  of  laws  in  matters  of  contract 
generally.  This  subject  has  been  very  much  dis- 
cussed, not  only  by  foreign  jurists,  and  foreign  courts, 
but  in  our  own  domestic  tribunals.  The  general  prin- 
ciples, which  regulate  it,  have,  therefore,  acquired  a 
high  degree  of  certainty ;  although  there  remsdn,  upon 
so  complex  a  topic,  many  intricate  and  difficult  ques- 
tions yet  unsettled. 

§  232.  It  is  easy  to  see,  that,  in  the  common  inter- 
course of  different  countries,  many  circumstances  may 
be  required  to  be  taken  into  consideration,  before  it 
can  be  clearly  ascertained,  what  is  the  true  rule,  by 
which  the  validity,  obligation,  and  interpretation  of 
contracts  are  to  be  governed.  To  make  a  contract 
valid,  it  is  a  universal  principle,  admitted  by  the  whole 
world,  that  it  should  be  made  by  parties  capable  to 
contract ;  that  it  should  be  voluntary ;  upon  a  sufficient 
consideration ;  lawful  in  its  nature ;  and  in  its  terms 
reasonably  certain.  But  upon  some  of  these  points 
there  is  a  diversity  in  the  positive  and  customary  laws 
of  different  nations.  Persons,  capable  in  one  country,  are 
incapable  by  the  laws  of  another ;  considerations,  good 
in  one,  are  insufficient  or  invalid  in  another ;  the  pub- 
lic policy  of  one  permits  or  favours  certain  agreements, 
which  are  prohibited  in  dnother ;  the  forms,  prescribed 
by  the  laws  of  one,  to  ensure  validity  and  obligation, 
are  unknown  in  another ;  and  the  rights,  acknowledged 
Confl.  25 
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h    one  are  not  commensurate  with  those  belonging  to 
then    A  person  sometimes  contracts  in  one  coun- 
and  is  domiciled  in  another,  and  is  to  pay  in  a 
ti^d ;  and  sometimes  the  property,  which  is  the  sub- 
ect  of  the  contract,  is  situate  in  a  fourth ;  and  each  of 
these  countries  may  have  different,  and  even  oppo- 
site laws.     What  then  is  to  be  done  in  this  conflict  of 
laws  ?     What  law  is  to  regulate  the  contract,  either  to 
determine  the  rights,  the  actions,  and  the  defences 
firrowing  out  of  it ;  or  the  consequences  flowing  from 
it ;  or  to  interpret  its  terms,  and  ascertsdn  its  stipula- 
tions?    BouUenois  has  very  justly  said,  that  these  are 
questions  of  great  importance,  and  embrace  a  wide 
extent  of  objects.^ 

§  233.  There  are  two  texts  of  the  civil  law,  which 
treat  of  this  subject,  which  have  been  supposed  by 
civilians  to  involve  an  apparent  antinomy.  One  seems 
to  require,  that  the  place,  where  the  contract  is  entered 
into,  should  alone  govern  the  contract  Si  frnidus 
ViBnierity  ex  consuetudine  ejus  regionis,  in  qua  negotium 
gestum  estj  pro  eviclione  caveri  oportet ;  *  if  land  shall 
be  sold,  it  is  to  be  warranted  against  eviction  according 
to  the  law  of  the  country,  in  which  the  business  is  trans- 
acted. The  other,  on  the  contrary,  seems  to  requu-e,  that 
the  place,  where  the  contract  is  to  be  executed  should 
govern  it.  Contraxisse  unusquisque  in  eo  loco  mtelR- 
gituff  in  quOy  ut  solverety  se  obligavit ;  every  one  is 
understood  to  have  contracted  in  the  place,  in  which 
he  has  bound  himself  to  perform  the  contract.' 

^  234.  Dumoulm  has  endeavoured  to  reconcile  these 

1  2  Boullenoi8,  445.  «  Dig.  Lib.  21,  tit  2, 1.  6. 

3  Dig.  Lib.  44,  lit  7, 1.  2L  —  To  the  same  effect  is  the  text ;  "  Con- 
tractum  autem  non  utique  eo  loco  intelligitur,  quo  Degotiam  gestum 
Oft,  sed  quo  solveuda  est  pecunia."  Dig.  Lib.  42,  tit  5, 1.  3. 
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texts,  by  supposing,  that,  in  the  first  case,  the  land 
lies  in  the  place,  where  the  contract  is  made,  and  the 
parties   are   domiciled ;   and   that,  in  the  other  case, 
the  party  has  bound  himself  to  execute  the  contract 
throughout  in  another  place,  than   that,  in  which  he 
contracts.     But  the  generality  of  French  authors  have 
reconciled  these  laws  in  a  different  manner ;  by  con- 
sidering, that  the  place  of  a  contract  admits  of  a  double 
meaning,  viz.  the  place,  where  the  contract  is  entered 
into,  ubi  mrba  proferuntur,  and  that,  where  the  con- 
tract is  to  be  executed,  ubi  solutio  destinatur.     They 
think,  therefore,  that  the  law.  Si  fundus,  is  to  be  un- 
derstood of  the  place,  where  the  contract  is  entered 
into,  ubi  verba  prolata  sunt ;  and,  that  it  applies  to 
cases,  where  it  is  necessary  to  decide  upon  the  form, 
either  of  the  proof,  or  substance,  or  mode  of  the  contract, 
or  of  its  extrinsic  ceremonies  or  solemnities ;  and,  that 
the  law,  Contraxisse,  applies  to  the  case,  where  the 
question  is  respecting  the  rights,  which  spring  from 
the  contract,  of  which  the  execution  and  performance 
are  referred  to  another  place. 

§  236.  Boullenois  holds  both  interpretations  un- 
satisfactory, and  insufficient  for  many  occasions;  for 
they  suppose,  that  two  places  only  are  to  be  examined 
in  resolving  all  questions,  the  place  of  the  making,  and 
the  place  of  the  performance  of  the  contract ;  and  in 
effect,  they  put  aside  the  law  of  the  place  of  the  situs 
of  the  thing  (rei  sitie),  and  that  of  the  domicil  of  the 
parties,  which  are  often  imperative,  and  on  many  oc- 
casions deserve  a  preference.*  And  he  informs  us, 
that  the  foreign  jurists  have  warned  us  against  the 
errors,  which  constitute  the  quicksands  of  the  law  on  this 

1  2  Boullenois,  445,  446,  447. 
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subject  One  of  these  errors  is,  the  confounding  of  those 
things,  which  belong  to  the  solemnities  of  the  acts,  and 
the  effects,  which  result  from  the  nature  of  the  acts,  on 
the  one  side,  with  the  charges  or  liens,  which  spring  up 
after  the  acts,  purely  by  accident,  on  the  other  side  ; 
another  is,  the  refusal,  in  any  case,  to  pay  defisrence 
to  the  law  of  the  situs  of  the  thing.^ 

^  236.  Maevius  has  asserted  the  foUowing  system. 
The  law  of  the  place  of  the  contract  is  to  govern,  first, 
as  to  the  solemnities  of  the  act  or  conU^ct;  and 
secondly,  as  to  the  effects  caused  thereby ;  but  as  to 
the  charges  (ofms)  and  extrinsic  accidents,  that  it  is 
not  to  govern.  In  this  system  he  is  not  generally 
followed ;  and  Boullenois  has  observed,  that  it  is  very 
difficult  to  say,  what  ought  to  be  deemed  to  belong  to 
the  solemnities  of  contracts ;  wha^t  are  the  effects  caused 
by  them ;  and  what  are  the  changes  and  extrinsic  acct* 
dents  resulting  from  them,^ 

§  237.  Burgundus  has  offered  the  following  system. 
In  relation  to  express  contracts  two  things  are  to  be 
considered,  the  form,  and  the  matter  of  the  ccmtract, 
( Omnis  obligandi  ratio  habeat  necesse  est  rem  et  verba^ 
hoc  esif  formam  et  materiem.)  But  he  adds,  it  is  not 
indiscriminately  permitted  to  contract  in  all  times  and 
places,  that  is  to  say,  to  apply  in  all  times  and  places 
the  form  and  matter  to  contracts  (sed  nee  onrni  loco  et 
tempore  conlrahere  licet)  ;  but  one  must  take  care  with 
whom  he  contracts;  and,  also,  that  the  contract  is 
conformable  to  law.  These  things  being  premised, 
Burgundus  lays  down  the  foUowmg  rules ;  first,  in  every 
thing,  which  regards  the  form  of  contracts,  and  the 
perfecting  of  them,  the  law  of  the  place,  where  the 


>  2  Boullenois,  447,  441).  9  id,  448,  449. 
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contract,  is  entered  into  is  to  be  followed.    Et  quidem 
in  scripturd  instrumenti,  solemnitatUms  et  ceremoniiB, 
et  generaHter  in  omnibus^  qua  ad  formam  ejusque  per- 
fectionem  pertinent^  spectanda  est  consuetudo  regionis, 
ubi  fit  negotialio.     These,  he  denominates,  the  sub* 
stantials  of  the  contract   (substanlioHa  contractus); 
and  among  them  he  includes  the  necessity  of  giving 
caution  or  security  upon  a  sale,  according  to  any  cus- 
tomary law.     So  the  laws,  which  determine  the  place 
and  time,  where  and  when  contracts  ought  to  be  made, 
belong  to  the  form ;  Conditio  loci  el  temporis  perfec- 
tianem  fornuB  quoque  respidunty  et  ideo  regione  con- 
troA^tits  pariter  diriguntur.     In  like  manner,  special 
stipulations  for  a  limited  responsibility,  as  of  particular 
heirs  only,  belong  to  the  form.   And  he  concludes  by  ob- 
serving, that  all  questions  touching  the  obligation  of  the 
contract,  vincuiam  obligationis^  or  its  interpretation,  as 
whom  it  binds,  and  to  what  extent ;  what  is  included, 
what  is  excluded  from  it;    also,  all  actions,  and  all 
ambiguities,  arising  out  of  the  contract ;   these  are  aH 
questions  respecting  the  formalities  of  the  contract 
Hence,  he  passes  to  the  consideration  of  the  matter  of 
the  contract,  by  which  he  means  the  things,  of  which  it 
disposes ;  and  he  affirms,  in  respect  to  the  matter,  that 
the  law  of  the  situation  ought  to  govern.    He  applies 
the  same  rule  to  quasi  contracts,  as  to  express  con- 
tracts ;  Idem  in  quasi  contractibus  quod,  in  contra^ctibus 
obtinet^ 
^  238.  Hertius  has  laid  down  three  general  rules 


1  3  Boiillenois,  450  to  454.  —  Not  having  access  to  Burgandas's 
original  work,  I  havo  drawn  this  sketch  entirely  fit>in  that  given  by 
Boullenois.  Burgundus,  in  exemplifying  what  he  means  by  the  matter  of 
the  contract,  where  the  law  of  the  sUut  governs,  confines  himself  to 
real  estate,  or  immoveable  property. 
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upon  the  subject  of  the  operation  of  foreign  law ;  the 
first  is,  that  when  the  law  respects  persons,  the  law  of 
the  country,  to  which  the  party  is  a  subject,  is  to  be 
followed ;  secondly,  when  the  law  repects  things,  the 
law  of  the  situs ;  and  thirdly,  when  the  law  imposes 
any  form  upon  the  business  {actus\  the  law  of  the 
place,  where  it  is  transacted,  and  not  of  the  domicil,  or 
of  the  situSy  is  to  govern.  This  last,  in  an  especial 
manner,  he  applies  to  contracts  even  when  they  regard 
property  situated  in  a  foreign  country.^ 

^  239.  Huberus  lays  down  the  following  doctrine. 
All  busmess  and  transactions  in  court,  and  out  of  court, 
(or,  as  we  should  say,  in  paiSy  or  judicial)  whether 
testamentary,  or  inter  vivos,  regularly  executed  ac- 
cording to  the  law  of  the  place,  are  valid  every  where, 
even  in  countries,  where  a  different  law  prevails,  and 
where,  if  transacted,  they  would  have  been  invalids 
On  the  other  hand,  business  and  transactions,  contrary 
to  the  law  of  the  place,  where  they  are  executed,  as 
they  are  m  their  origin  invalid^  never  acquire  any 
validity.  And  this  rule  applies  not  only  to  persons, 
who  are  domiciled  in  the  place  of  the  contract,  but  to 
those,  who  are  commorant  there.  There  is  this  ex- 
ception, however,  to  be  understood,  that  if  the  rulers 
of  another  people  would  be  affected  with  any  notable 
inconvenience  thereby,  they  are  not  bound  to  give  any 
effect  to  such  business  and  transactions.*  And  he  ap"- 
plies  this  doctrine  equally  to  contracts,  and  to  other  acts.' 
He  adds,  that  the  place,  where  a  contract  is  entered 
into,  is  not  to  be  regarded,  if  the  parties  had  another 
country  m  view  in  making  the  contract;  Verum  ta- 


1  1  Hertii  Opera,  De  CoDis.  Leg.  §  4,  p.  126,  §  10. 

9  Huberus,  Lib.  J,  tit  1,  §  a  3  id.  §  5,  7. 
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men  non  ita  precise  respiciendus  est  locus^  in  quo  con'- 
tractus  est  inituSy  ut,  si  partes  aJitim  locum  respexerintj 
iUe  non  potius  sit  considerandus.  But  here  the  same 
restriction  is  to  apply,  that  no  injury  arise  thereby  to 
the  citizens  of  the  foreign  country  m  regard  to  their 
own  rights.^  And  he  deduces  the  following  general 
conclusion,  that  if  the  law  of  another  country  is  in  con- 
flict with  the  law  of  our  country,  in  which  a  contract  is 
also  entered  into,  conflicting  with  another  contract, 
which  is  entered  into  elsewhere,  in  such  a  case  our 
law  is  to  prevail,  and  not  the  foreign  law  ;  Si  jus  loci 
in  aMo  imperio  pugnet  cum  jure  nostrte  civitatis  in 
qud  contractus  etiam  initus  est^  confligens  cum  eo  con* 
tractttj  qui  alibi  celebratus  est,  magis  est^  ut  jus  nos^ 
irumj  quam  jus  alienum,  servemus.* 

§  240.  Boullenois  has  discussed  this  subject  in  a 
most  elaborate  manner ;  and  has  laid  down  a  number 
of  rules,  which  are  entitled  to  great  consideration.* 
First.  The  law  of  the  place,  u  here  a  contract  is 
entered  into,  is  to  govern  as  to  every  thing,  which 
concerns  the  proof  and  authenticity  of  the  contract,  and 
the  faith,  which  is  due  to  it,  that  is  to  say,  in  all  things, 
which  regard  its  solemnities  or  formalities.  Secondly. 
The  law  of  the  place  of  the  contract  is  generally  to 
govern  in  every  thing,  which  forms  the  obligation  of 
the  contract  (le  lien  du  contra£)j  or  what  is  called 
WMilum  obligationis.  Thirdly.  The  law  of  the  place 
of  the  contract  is  to  govern  as  to  the  intrinsic  and 

substantive  form  of  the  contract     Fourthly.    When 

'  ■  ■  1 1  .III    I       11     I .  ■  ■   I       ■■ . » » II  ■  ■  p  ■  I . .  p  ■  I  ■     I  ■      » I  ■  .. 

1  Huberns,  Lib.  1,  tit.  1,  §  11.  ^  Id.  tit  3,  §  11. 

3  Mr.  Henry  has  laid  down  the  first  eight  rules  of  Boullenois,  as 
clear  law,  without  the  slightest  acknowlegment  of  the  source,  whence 
they  are  taken.  In  fact,  his  Treatise  is  in  substance  taken  from  fioulle- 
Qois,  whose  name,  however,  occurs  only  once  or  twice  in  it. 
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the  law  has  attached  certain  formalities  to  things 
themselves,  which  are  the  subject  of  the  contract,  the 
law  of  their  situation  is  to  govern.  This  rule  is  ap- 
plicable to  contracts  respecting  real  estate.  Fifthly. 
When  the  law  of  the  place  of  the  contract  admits  of 
dispositions  or  acts,  which  do  not  spring  properly  from 
the  nature  of  the  contract,  but  have  their  foundation 
in  the  state  and  condition  of  the  person,  there  the  law, 
which  regulates  the  person,  and  upon  which  his  state 
depends,  is  to  govern.  Sixthly.  In  questions,  whether 
rights,  which  arise  from  the  nature  and  time  of  the 
contract,  are  lawful  or  not,  the  law  of  the  place  of  the 
contract  is  to  govern.  Seventhly.  In  questions  con- 
cerning moveable  property,  of  which  the  delivery  is 
to  be  instantly  made,  the  law  of  the  place  of  the  con- 
tract is  to  govern.  Eighthly.  If  the  rights,  which  accrue 
to  the  profit  of  one  of  the  contracting  parties,  in  feet 
accrue  under  a  contract,  valid  in  itself,  and  not  subject 
to  recission,  but  from  a  new  cause  purely  accidental, 
and  ex  post  facto  ;  in  this  case,  the  law  of  the  place, 
where  these  rights  accrue,  is  to  govern,  unless  the 
parties  have  otherwise  stipulated.  Ninthly.  These 
rules  are  to  govern  equally,  whether  the  contestation 
be  in  a  foreign  tribunal,  or  in  the  domestic  tribunal, 
proper  for  the  controversy.  Tenthly.  In  questions 
upon  the  true  interpretation  of  clauses  in  a  contract, 
the  accompanying  circumstances  ought  ordinarily  to 
decide  them.* 

^241.  Without  entering  farther  into  the  examina- 
tion of  the  opinions  and  doctrines  of  foreign  jurists, 
we  shall  now  proceed  to  the  consideration  of  those 
doctrines,  which  appear  to  be  recognised  and  settled 

1  2  BouUenois,  458, 467,  472,  475,  477,  489. 
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in  the  jurisprudence  of  the  common  law.  The  law, 
which  is  to  govern  in  relation  to  the  capacity  of  the 
parties  to  enter  into  a  contract,  has  been  already  fully 
considered.  It  has  been  shown,  that,  though  the  for- 
eign jurists  generally  hold,  that  the  law  of  the  domicil 
ought  to  govern  in  regard  to  the  capacity  of  persons 
to  contract ;  *  yet  the  common  law  holds  a  different 
doctrine,  viz.  that  the  lex  loci  contractus  is  to  govern.* 
§  242.  (1.)  Generally  speaking,  the  validity  of  a 
contract  is  ta  be  decided  by  the  law  of  the  place,  where 
it  is  made.  If  valid  there,  it  is  by  the  general  law 
of  nations,  jure  gentium^  held  valid  every  where,  by 
tacit  or  implied  consent,*  The  rule  is  founded,  not 
merely  in  the  convenience,  but  in  the  necessities  of  na- 
tions ;  for  otherwise,  it  would  be  impracticable  for^them 

1  In  addition  to  the  foreign  authorities  already  cited,  we  may  add 
that  of  Cochin  and  D'Aguesseau.    The  former  says,  that  the  subjects 
of  the  Sing  of  France  are  always  subjects,  and  they  cannot  break  the 
bonds,  which  attach  them  to  his  authority  ;  and  parties,  contracting  in  a 
foreign  country,  cannot  possess  any  capacity  to  contract,  but  according 
to  the  law  of  their  own  country.   It  is  a  personal  law,  which  follows  them 
every  where.    Cochin,  (Euvres,  Tom.  1,  p.  153, 154 ;  Id.  545 ;  Id.  Tom.  4, 
p.  555.   ^  When,"  says  D' Aguesseau,  "^  the  question  is,  as  to  an  act  purely 
personal,  we  consider  only  the  law  of  the  domicil.     That  alone  com- 
mands all  persons,  who  are  subject  to  it    Other  laws  cannot  make  those 
eapable  or  incapable,  who  do  not  live  within  their  reach.    And  this  is 
what  Bartolus  intended  to  remark,  when  he  said,  Statutum  non  potest 
habilitare    personam  sibi  non  subjectam."      D'Aguesseau,   OSuvres, 
Tom.  4,  p.  639. 

s  See  ante,  eh.  4,  §  51  to  54,  §  100  to  106.  See  also  Male  v.  Roberts, 
3  Esp.  R.  163 ;  Thompson  v.  Ketcham,  8  John.  R.  189 ;  Livermore's 
Diss.  p.  34,  §  31,  p.  35,  §  22,  23, 24,  p.  38,  §  26,  27,  p.  40,  §  31,  p.  42, 
$  33,  p.  43,  §  35. 

'  Peaisall  v.  Dwight,  2  Mass.  R.  88,  89.  See  Casaregis  Disc.  179 ; 
Willing  V.  Conseequa,  1  Peters  R.  317 ;  2  Kent  Comm.  Lect  39,  p.  457, 
458,  (2d  editition)  De  Sobry  v.  De  Laistre,  2  Harr.  and  John.  R.  193, 
221,  228 ;  Smith  v.  Mead,  3  Connect  R.  253 ;  Medbury  «.  Hopkins, 
3  Connect  R.  472 ;  Houghton  «.  Page,  2  N.  Hamp.  R.  42  ;  Dyer  v. 
Hant,  5  New  Hamp.  R.  401 ;  Erskine's  Instit  B.  3,  Ut  2,  §  39,  40, 
41,  p.  514  to  516. 

Canft.  26 
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to  carry  on  an  extensive  intercourse  and  commerce  with 
each  other.  The  whole  system  of  agencies,  purchases 
and  sales,  credits,  and  negotiable  instruments,  rests  on 
this  foundation ;  and  the  nation,  which  should  refuse  to 
acknowledge  the  common  principles,  would  soon  find 
its  whole  commercial  intercourse  reduced  to  a  state, 
like  that,  in  which  it  now  exists  with  savage  tribes, 
with  the  barbarous  nations  of  Sumatra,  and  with  other 
portions  of  Asia,  washed  by  the  Pacific.  Jus  autem 
gentium  (says  the  Institute  of  Justinian)  omni  humane 
generi  commune  est;  nam  usu  exigente,  et  humatds 
necessitaiibus.  Et  ex  hoc  jure  gentium^  omnes  pene 
contractus  introducti  sunt,  ut  emptioy  vendition  locatio, 
conductiOy  societas,  depositum,  mutuum^  et  alii  innu- 
merabiUs}  And  no  more  forcible  application  can  be 
propounded  of  this  imperial  doctrine,  than  to  the  sub- 
ject of  international  private  contracts.*  In  this,  as  a 
general  principle,  there  seems  a  universal  consent  of 
courts  and  jurists,  foreign  and  domestic.^ 


1  1  Inat  Lib.  1,  tit.  2,  §  2. 

3  2  Kent  Comm.  Lect  39,  p.  454,  455,  and  note,  (2d  edition) ;  10 
TouUier,  art.  80,  note;  Pardessus,  Droit  Comm.  Vol.  5,  art.  1482; 
Charters  «.  Cairnes,  16  Martin  R.  1. 

3  The  cases,  which  support  this  doctrine,  are  so  numerous,  that  it 
would  be  a  tedious  task  to  enumerate  them.  They  may,  generally*  be 
found  collected  in  the  Digests  of  the  English  and  American  Reports, 
under  tho  bead  of  Foreign  Law,  or  Lex  Loci.  The  principal  part  of 
tliem  are  collected  in  4  Cowen  Rep.  510,  note  ;  and  in  2  Kent  Comm. 
Lect  p.  39,  457,  et  seq.  in  the  notes.  See  also  Foublanque,  on  £q.  B.  5, 
ch.  1,  §  6,  note  t  p.  443;  Bracket  t?.  Norton,  4  Connect.  R.  517; 
Medbury  v.  Hopkins,  3  Connect.  R.  472 ;  Smith  «.  Mead,  3  Connect  R« 
253 ;  De  Sobry  v.  De  Laistre,  2  Harr.  and  John.  R.  193, 221, 228 ;  Trasher 
V.  Everhart,  3  Gill,  and  John,  R.  234.  The  foreign  jurists  are  equally 
full,  as  any  one  will  find  upon  examining  the  most  celebrated  of  every 
nation.  They  all  follow  the  doctrine  of  Dumoulin.  *'In  concernentibus 
contractibus  et  emergentibus  tempore  contractus,  inspici  debet  locus,  in 
quo  contrahitur.''    See  Bouhier,  ch.  21,  §  190 ;  2  Boullenois,  458. 
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« 

^  243.  (2.)  The  same  rule  applies,  vice  versAj  to 
the  invalidity  of  contracts ;  if  void,  or  illegal  by  the 
law  of  the  place  of  the  contract,  they  are  generaUy 
held  void  and  illegal  every  where.^ 

§  244.  (3.)  But  there  is  an  exception  to  the  rule  as 
to  the  universal  validity  of  contracts,  which  is,  that  no 
nation  is  bound  to  recognise  or  enforce  any  contracts, 
which  are  injurious  to  their  own  interests,  or  to  those  of 
their  own  subjects.*  This  exception  results  from  the 
consideration,  that  the  authority  of  the  acts  and  contracts 
done  in  other  states,  as  well  as  the  laws,  by  which  they 
are  regulated,  are  not,  propria  vigore^  of  any  efficacy 
beyond  the  territories  of  that  state ;  and  whatever  is  at- 
tributed to  them  elsewhere,  is  from  comity,  and  not  of 
strict  right.  And  every  independent  community  will, 
and  ought  to  judge  for  itself,  how  far  that  comity 
ought  to  extend.  The  reasonable  limitation  is,  that  it 
shall  not  suffer  prejudice  by  its  comity.*  Mr.  Justice 
Best  has  with  great  force  said,  that  in  cases  turning 
upon  the  comity  of  nations  (comitas  inter  cammuni- 
tates\  it  is  a  maxim,  that  the  comity  cannot  pre- 


1  Haberus,  Lib.  1,  tiL  3,  :§  3,  5 ;  Van  Reimsdyk  v.  Kane,  1  Gallia.  R. 
375;  Pearaall  V.  Dwight,  2  Mass.  R.  88,  89;  Touro  v.  Cassin,  1  Nott 
and  McCord  R.  173 ;  De  Sobrj  o.  De  Laistre,  2  Harr.  and  John.  R, 
193,  221, 225;  Houghton  «.  Page,  2  N.  Hamp.  R.  42 ;  Dyer  v.  Hunt, 

5  N.  Hamp.  R.  401 ;  Van  Schaick  v.  Edwards,  2  John.  Cas.  355 ; 
Robinson  «.  Bland,  2  Burr.  R.  1077;  Burrows  ».  Jemino,  2  Str.  732; 
Alves,  V,  Hodgson,  7  T.  R.  237 ;  2  Kent  Comm.  Lect  39,  p.  457, 458, 

(2d  edition.) 
s  Greenwood  V.  Curtis,  6  Mass.  R.  378,  379;  Blanchard  «.  Russell, 

13  Mass.  R.  1,6;  Whiston  v.  Stodder,  8  Martin  R.  95;  De  Sobry  v. 
De  Laistre,  2  Harr,  and  John.  R.  193, 228 ;  Trasher  «.  Everhart,  3  GUI. 
and  John.  R.  234. 
3  Trasher  v,  Everhart,  3  Gill,  and  John.  R.  234 ;  Greenwood  v»  Curtis, 

6  Mass.  R.  378 ;  2  Kent  Comm.  Lect  39,  p.  457,  (2d  edition) ;  Huberus, 
Lib.  1,  tit  3,  §  2, 3 ;  Pearsall  v.  Dwight,  2  Mass.  R,  88, 89 ;  Eunomus, 
Dial.  3,  §  67. 
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vadl  in  cases,  where  it  violates  the  law  of  our  own 
country,  the  law  of  nature,  or  the  law  of  God.^  Con- 
tracts, therefore,  which  are  in  evasion  or  fraud  of  the 
laws  of  a  country,  or  the  rights  or  duties  of  its  sub- 
jects, contracts  against  good  morals^  or  religion,  or 
public  rights,  and  contracts  opposed  to  the  national 
policy  or  institutions,  are  deemed  nullities  m  every 
country,  affected  by  such  considerations ;  although  they 
may  be  valid  by  the  laws  of  the  place,  where  they  »e 
made. 

§  245.  Indeed,  a  broader  principle  might  be  adopted ; 
and  it  is  to  be  regretted,  that  it  has  not  been  universally 
adopted  by  all  nations  in  respect  to  foreign  contracts, 
as  it  has  been  in  respect  to  domesdc  contracts,  that  no 
man  ought  to  be  heard  in  a  court  of  justice  to  enforce 
a  contract  founded  in,  or  arising  out  of,  moral  or  political 
turpitude.'  The  civil  law  contains  an  affirmation  of  this 
wholesome  doctrine.  PactUy  qu4B  contra  leges  consH" 
tutionesque,  vel  contra  bonos  mores  Jhint,  ntdlam  ^rim 
habere  indubitaii  juris  est?  PactOj  qtuB  turpem  cau^ 
sam  continent^  non  sunt  observandcu^  Unfortunatdy, 
from  a  very  questionable  subserviency  to  mere  com- 
mercial gains,  it  has  become  an  established  formulary 
of  the  jurisprudence  of  the  common  law,  that  no  na- 
tion will  regard  or  enforce  the  revenue  laws  of  any 
other  country ;  and  that  the  contracts  of  its  own  sub- 
jects, to  evade  or  defraud  the  just  rights  of  other 


1  Forbes  v.  Cochrane,  2  B.  and  Ores.  R.  448,  471. 

9  Armstrong  v.  Toler,  11  Wheaton  R.  258,  260 ;  Chitty  on  BiDs, 
(8th  edit),  1833,  p.  143,  note ;  Boucher  v.  Lawson,  Cas.,  Temp.  Hard. 
84,  89, 194 ;  Flanche  v.  Fletcher,  Doug.  R.  250. 

8  Cod.  Lib.  6,  tit  3, 1.  6. 

4  Dig.  Lib.  2,  tit  14, 1.  27,  §  4.  See  also  1  Chitty  on  Comm.  and 
Manuf.  eh.  4,  p.  82, 83. 
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nations,  will  be  enforced  in  its  own  tribunals.^  Sound 
morals  would  seem  to  point  to  a  very  different  conclu«* 
sion. 

§  246.  A  few  cases  may  serve  to  illustrate  the 
exceptions  under  each  of  the  foregoing  heads.'  First, 
contracts,  which  are  in  evasion  or  fraud  of  the  laws  oi 
the  country.'  Thus,  if  a  contract  is  made  in  France, 
to  Mnuggle  goods  into  America  in  violation  of  our  laws, 
the  contract  will  be  treated  by  our  courts  as  utterly 
void,  as  an  intended  fraud  upon  our  laws.^  And  in 
SQch  a  case  it  is  wholly  immaterial,  whether  the  parties 
are  citizens  or  foreigners.  So  if  a  collusive  capture 
and  condemnation  are  procured  in  our  com'ts  in  fraud 
of  our  laws  by  foreigners,  who  are  even  enemies  at 
the  time,  their  contract  for  the  distribution  of  the  prize 
proceeds  will  be  held  utterly  void  by  our  courts; 
though  the  acts  are  a  mere  stratagem  of  war.  And  it 
will  make  no  difference,  that  the  laws  have  since  been 
r^ealed,  or  that  the  war  has  since  ceased ;  for  the 
contract  being  clearly  in  fraud  of  the  laws  existmg  at 
the  time,  the  execution  of  it  ought  not  to  be  enforced 
by  the  courts  of  the  country,  whose  laws  it  was  de- 
mgned  to  evade.^ 

^  247.  The  same  principle  applies,  not  only  to  con- 
tracts growing  immediately  out  of,  and  connected  with, 
an  illegal  transaction,  but  to  new  contracts,  if  they  are 
in  part  connected  with  the  illegal  transaction,  and  grow 

1  See  Boucher  v.  Lawson^  Cas.  Temp.  Hard.  85,  89, 194. 

s  Many  of  the  cases  upon  this  subject,  will  be  found  referred  to  in 
the  argument  of  Armstrong  v.  Toler,  11  Wheaton  R.  265,  266. 

s  See  1  Bell.  Corom.  232  to  240 ;  Eaims  on  £q.  B.  3,  ch.  8,  §  1. 

^  See  Holman  v.  Johnson,  Cowper  R.  341 ;  Armstrong  «•  Toler,  11 
Wheaton  R.  258 ;  Cambioso  v.  Maffit,  2  Wash.  Cir.  R.  98. 

s  Hannay  v.  Eve,  3  Cranch  R.  242 ;  See  Jaques  v.  Withy,  1  H.  Black. 
R.  65 ;  The  Springfield  Bank  v.  Merrick,  14  Mass.  R.  322. 
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immediately  out  of  it.  Thus,  for  example,  a  man, 
who,  under  a  contract  made  in  a  foreign  country,  im- 
ports goods  for  another,  by  means  of  a  violation  of  the 
laws  of  his  country,  is  disqualified  from  founding  any 
action  upon  such  illegal  transaction  for  the  value,  or 
freight  of  the  goods,  or  other  advances  made  on  them. 
He  is  justly  punished  for  the  immorality  of  the  act; 
and  a  powerful  discouragement  from  the  perpetration 
of  the  act  is  thus  provided.  And  if  the  importation 
is  the  result  of  a  scheme  to  consign  the  goods  to  a 
friend  of  the  owner  with  the  security  of  the  former, 
that  he  may  protect,  or  defend  them  for  the  owner,  in 
case  they  should  be  brought  into  jeopardy,  a  promise 
afterwards  made  by  the  owner,  to  the  friend,  to  in- 
demnify him  for  his  advances  and  charges  on  account 
of  any  proceedings  against  the  property,  although  it 
purport  to  be  a  new  contract,  will  be  held  utterly 
void,  as  constituting  a  part  of  the  res  gestOj  or  original 
transaction.  It  will  clearly  be  a  promise  growing 
immediately  out  of,  and  connected  with,  the  illegal 
transaction.^ 

§  248.  But  the  principle  stops  here,  and  is  not 
extended  to  new  transactions  after  the  illegal  act.  If 
the  new  promise  is  wholly  unconnected  with  the  illegal 
act,  and  is  founded  on  a  new  consideration,  and  is  not 
a  part  of  the  original  scheme,  it  is  not  tainted  by  the 
illegal  act,  although  it  was  known  to  the  party,  to  whom 
the  promise  was  made.  Thus,  if,  after  the  illegal  act  is 
accomplished,  a  new  contract  (not  being  unlawful  in 
itself)  is  made  by  the  importer  for  a  sale  of  the  goods 
to  a  retail   merchant,   and  the  merchant   afterwards 


^  Armstrong  v,  Toler,  11  Wheaton,  261, 262.    See  Canaan  v.  Brice, 
3  Barn,  and  Aid.  179. 
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sells  the  same  to  a  tailor,  or  customer,  all  these  new 
contracts  will  be  valid,  although  the  illegality  of  the 
original  act  is  known  to  each  of  them  at  the  time, 
when  he  entered  into  the  new  contract. 

^  249.  And  it  will  make  no  difference,  that  such  new 
and  independent  contract  is  made  with  a  person, 
who  was  the  contriver  and  conductor  of  the  original 
illegal  act ;  for  a  new  contract,  founded  on  a  new  con- 
sideration, although  in  relation  to  property,  respecting 
which  there  have  been  unlawful  transactions  between 
the  parties,  is  not  in  itself  unlawful.  Thus,  if  A  should, 
in  a  foreign  country,  during  war,  contrive  a  plan  for 
importing  goods  from  the  country  of  the  enemy  on  his 
own  account  by  means  of  smuggling,  or  of  a  collusive 
capture,  and  goods  should  be  sent  in  the  same  vessel 
by  B ;  and  A  should,  upon  the  request  of  B,  become 
surety  for  the  payment  of  the  duties,  or  should 
undertake  to  become  answerable  for  the  expenses  on 
account  of  a  prosecution  for  the  illegal  importation,  or 
should  advance  money  to  B,  to  pay  these  expenses ; 
these  acts,  if  they  constituted  no  part  of  the  original 
scheme,  and  if  A  was  not  to  be  concerned,  nor  in  any 
manner  instrumental  in  promoting  the  illegal  importa- 
tion of  B,  but  he  was  merely  engaged  in  a  similar  illegal 
transaction,  devising  the  plan  for  himself,  would  be 
deemed  a  new  contract  upon  a  valid  and  legal  con- 
sideration, unconnected  with  the  original  act,  although 
remotely  caused  by  it.  And  such  new  contract  would 
not  be  so  contaminated  by  the  turpitude  of  the  offen- 
sive act,  as  to  turn  A  out  of  court,  when  seeking  to 
enforce  it  in  the  courts  of  this  country,  although  the 
illegal  introduction  of  the  goods  into  the  country  was 
the  consequence  of  the  scheme  projected  by  A,  in  re- 
lation to  his  own  goods. 
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§  250.  The  same  principle  may  be  Olusb^ed  by 
another  example.  If  A  should  become  answerable  for 
expenses  on  account  of  a  prosecution  for  the  illegal 
importation,  or  should  advance  money  to  B,  to  enable 
him  to  pay  those  expenses ;  these  acts  would  consti- 
tute a  new  contract,  on  which  an  action  might  be 
maintained  in  our  courts,  if  it  constituted  no  part  of 
the  original  scheme  for  the  illegal  importation,  but  it  was 
subsequent  to,  and  independent  of  it.* 

^251.  This  general  distinction  has  been  asserted  in 
many  cases,  which  have  undergone  a  legal  adjudication. 
Thus,  in  a  case  w^ere  goods  were  sold  in  France  by  a 
Frenchman  to  an  Englishman,  for  the  known  purpose 
of  being  smuggled  into  England,  it  was  held,  that  the 
Frenchman  could  maintain  a  suit  in  England  for  the 
price  of  the  goods,  upon  the  ground,  that  the  sale  was 
complete  in  France,  and  the  party  had  no  connexion 
with  the  smuggling  transaction.  The  contract  (said 
the  Court)  is  complete,  and  nothing  is  left  to  be  done. 
The  seller,  indeed,  knows,  w^hat  the  buyer  is  going  to 
do  with  the  goods ;  but  he  has  no  concern  in  the  trans- 
action itself.^  But  if  it  enters  at  all,  as  an  ingredient, 
into  the  contract  between  the  parties,  that  the  goods 
shall  be  smuggled,  or  that  the  seller  shall  do  some  act 
to  assist  or  to  facilitate  the  smuggling,  such  as  packing 
them  in  a  particular  way,  there  the  seller  is  deemed 
active,  and  the  contract  wall  not  be  enforced.  And  the 
same  doctrine  has  accordingly  been  held  in  other  cases.' 


1  Armstrong  v.  Toler,  11  Wheaton  R.  258,  260,  2G8  to  271.  But  see 
Canaan  v.  Brice,  3  Barn,  ond  Aid.  179. 

2  Ilolmun  V.  Johnson,  Cowper  R.  341. 

8  Waynell  V.  Reed,  5  T.  R.  599;  Litrhtfoot  v.  Tenant,  1  Bos.  and 
Pull.  551 ;  Biggs  V,  Lawrence,  3  T.  R.  459;  Clugas  v.  Peneluna,  4  T.  R. 
466 ;  Holman  v.  Johnson,  Cowper,  341. 
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^  252.  Huberus  puts  a  case  illustrative  of  the  same 
doctrine.  In  particular  places  certain  merchandise  is 
prohibited.  If  sold  there,  the  contract  is  void.  But,  if 
the  same  merchandise  is  sold  in  another  place,  where 
there  is  no  such  prohibition,  and  a  suit  is  brought  in 
the  place,  where  the  prohibition  exists,  the  buyer  will 
be  held  liable  (condemnabitur)  ^  because  the  contract 
was,  in  its  origin,  valid.  But,  if  the  merchandise  is  sold 
to  be  delivered  in  another  place,  where  it  is  pro- 
hibited, the  buyer  will  not  be  liable ;  because  such  a 
contract  is  repugnant  to  the  law  and  interest  of  the 
country,  which  made  the  prohibition.^ 

^  253.  The  result  of  these  decisions  certainly  is, 
that  mere  knowledge  of  the  illegal  purpose,  for  which 
goods  are  purchased,  will  not  affect  the  validity  of  the 
contract  of  sale  of  goods,  intended  to  be  smuggled  into 
a  foreign  country,  even  in  the  courts  of  that  country. 
But  that  there  must  be  some  participation  or  interest 
in  the  act  itself.  It  is  difficult,  however,  to  reconcile 
them  with  the  strong  reasoning  of  Lord  Chief  Justice 
Eyre  in  an  important  case  on  the  same  subject; 
reasomng,  which  has  much  to  commend  it  in  point  of 
sound  sense,  and  sound  morals.  **  Upon  the  principles 
of  the  common  law,"  said  he,  '^  the  consideration  of 
every  valid  contract  must  be  meritorious.  The  sale 
and  delivery  of  goods,  nay,  the  agreement  to  sell  and 
deUver  goods,  is,  pHmd  facie^  a  meritorious  considera- 
tion to  support  a  contract  for  the  price.  But  the  man, 
who  sold  arsenic  to  one,  who,  he  knew,  intended  to 
poison  his  wife  with  it,  would  not  be  allowed  to  main- 
tain an  action  upon  his  contract    The  consideration  of 

— -  -' 

1  Hub.  Lib.  1,  tit.  3,  §  5 ;  S.  P.,  Greenwood  «.  Curtis,  6  Mass.  R.  378 ; 
Ex'ors  of  Cambioso  v.  Assignees  of  Mofiat,  2  Wash.  Cir.  R.  98. 

Confl.  27 
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the  contract,  in  itself  good,  is  there  tainted  with  turpi- 
tude, which  destroys  the  whole  merit  of  it  I  put 
this  strong  case,  because  the  principle  of  it  will  be  felt 
and  acknowledged  without  further  discussion.  Other 
cases,  where  the  means  of  transgressing  a  law  are 
furnished,  with  the  knowledge,  that  they  are  intended  to 
be  used  for  that  purpose,  will  differ  in  shade  more  or  less 
from  this  strong  case  ;  but  the  body  of  the  colour  is 
the  same  in  all.  No  man  ought  to  furnish  another 
with  the  means  of  transgressing  the  law,  knowing,  that 
he  intended  to  make  that  use  of  them."  ^  The  whde- 
some  morality  and  enlarged  policy  of  this  passage 
make  it  almost  irresistible  to  the  judgment. 

^  254.  The  doctrine  of  Lord  Chief  Justice  Eyre 
has  been  expressly  adopted  in  other  cases.  In  Lang- 
ton  V.  Hughes,'  the  Court  of  King's  Bench  held,  that  a 
person,  who  sold  drugs  to  a  brewer,  knowing,  that  they 
were  intended  to  be  used  in  the  brewing  of  beer  con- 
trary to  an  act  of  Parliament,  was  held,  not  to  be  entitled 
to  recover  the  money  due  upon  the  sale.  Lord  £Ueii- 
borough  on  that  occasion  said,  '^  that  a  person,  who  selb 
drugs,  With  a  knowledge,  that  they  are  meant  to  be 
so  mixed,  may  be  said  to  cause  oji  procure,  quantum  m 
tifo,  the  drugs  to  be  mixed.  '  So  if  a  person  sell  goods 
with  a  knowledge,  and  in  furtherance  of  the  buyePs 
intention  to  convey  them  upon  a  smuggling  adventure, 
he  is  not  permitted  by  the  policy  of  the  law  to  recover 
such  a  sale."  And  the  other  members  of  the  Court  con- 
curred in  that  opinion.  Mr.  Justice  Bay  ley  added,  ^^  If  a 
principal  sell  articles  in  order  to  enable  the  vendee  to 
use  them  for  illegal  purposes,  he  cannot  recover  the 


3  Lightfoot  V.  Tenant,  1  Bos.  and  Pull.  351, 356. 
a  1  Made  and  Selw.  593. 
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price.  The  smuggling  cases,  which  were  decided  on 
that  ground,  are  very  familiar."  Although  the  case 
of  Hodgson  V.  Temple  ^  is  the  other  way,  the  doctrine 
Langton  v.  Hughes  has  been  most  firmly  upheld  in  the 
latest  case  upon  the  subject' 

.^  255.  There  seems  a  strong  inclination  at  present 
in  the  courts  of  law  to  hold,  that,  if  a  contract  is  made 
in  foreign  parts  by  a  citizen  of  a  country  to  sell  goods, 
which  he  knows  at  the  time  are  to  be  smuggled  in 
violation  of  the  laws  of  his  own  country,  he  shall  not 
be  pertnitted  to  enforce  it  in  the  courts  of  his  own 
country,  although  the  contract  of  sale  is  complete,  and 
might  be  enforced  in  a  like  case  of  a  foreigner.' 

^  256.  Pardessus  has  asked,  whether,  if  French- 
men have  entered  into  a  contract  abroad,  forbidden  by 
the  laws  of  the  place,  they  can  insist  upon  its  execu* 
tion  in  France ;  as,  for  example,  a  contract  for  contra- 
band or  smuggling.  And  he  has  answered,  that  he 
rather  thinks  they  may,  since  this  offence  is  only  a 
violation  of  the  law  of  the  foreign  state ;  and  govern- 
ments in  this  respect  exercise  a  sort  of  mutual  hostili- 
ty ;  and,  without  openly  favouring  enterprises  of  a  con- 
traband nature,  they  do  not  proscribe  them.^  But  this 
doctrine  of  Pardessus  is  certainly  a  departure  from  the 
general  principle,  that  the  validity  of  contracts  depends 
upon  the  kx  loci  contractus;  for  in  the  case  sup- 
posed, the  contract  is  clearly  void  by  the  laws  of  the 
coimtry,  where  it  is  made. 


1  5  Taunt  R.  183. 

'  Canaan  v.  Bryce,  3  Barn,  and  Aid.  179, 181. 

a  Biggs  V.  Lawrence,  3  T.  R.  454 ;  Clugas  v.  Penaluna,  4  T.  R.  466 ; 
Weymeil  v.  Reed,  5  T.  R.  589;  Eunomus  Dial.  3,  §  67^  Ex'ors  of 
Cambioto  v.  Assignees  of  Moffiit,  3  Wash.  Cir.  R.  96. 

«  5  Pardessus,  art  1492. 
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^  267.  It  might  be  diflferent,  if  the  contract  were 
made  in  some  other  coimtry,  or  in  the  country,  to 
which  the  parties  belong;  for  it  has  been  long  laid 
down  as  a  settled  principle,  that  no  nation  is  bound  to 
protect,  or  regard  the  revenue  laws  of  another  coimtry ; 
and,  therefore,  a  contract  made  in  one  country  by  resi- 
dents to  evade  the  revenue  laws  of  another  country, 
is  not  deemed  illegal  in  the  country  of  its  origin.^ 
Against  this  principle  Pothier  has  argued  strongly,  as 
being  inconsistent  with  good  faith,  and  the  moral  duties 
of  nations.  Valin,  however,  supports  it ;  and  Emeri- 
gon  defends  it  upon  the  unsatisfactory  ground,  that 
smuggling  is  a  vice  common  to  all  nations.^  An  en- 
lightened policy,  founded  upon  national  justice,  as  well 
as  national  interest,  would  seem  to  favour  the  opinion 
of  Pothier  in  all  cases,  where  positive  legislation  has 
not  adopted  the  principle  as  a  retaliation  upon  the 
narrow  and  exclusive  revenue  system  of  another  nation,' 
The  contrary  doctrine  is,  however,  firmly  established 


1  See  Boacber  v.  Lawson,  Cas.  Temp.  Hard.  84,  89, 194 ;  Holman  «• 
Johnson,  Cowper  R.  341 ;  Biggs  o.  Lawrence,  3  T.  R.  454 ;  Clugas  v. 
Penaluna,  4  T.  R.  466 ;  Ludlow  v.  Van  Rensaellaer,  1  John.  R.  94 ; 
Lightfoot  V.  Tenant,  1  Bos.  and  Pull.  551,  557;  Planch^  v.  Fletcher, 
Doug.  R.  ^1 ;  Lever  v.  Fletcher,  1  Marsh.  Insur.  58  to  61. 

9  Pothier,  Assur.  n.  58 ;  2  Valin  Comm.  art.  49,  p.  127 ;  1  £m^rig., 
eh.  8,  §  5,  p.  212,  215,  (215  to  218,  edit^  par  Boulay-Paty,)  and  see  note 
of  Estrangin  to  Pothier  ad  loc. ;  1  Marshall  Ins.  ch.  3,  §  1,  p.  59,  60. 

3  It  is  gratifying  to  find  that  Mr.  Marshall  and  Mr.  Chitty  have  both 
taken  side  with  Pothier  on  this  point.  The  following  passage  from  a 
work  of  the  latter  expounds  the  reasoning  with  considerable  force. 
^ There  is  something  in  these  decisions,  to  which  a  liberal,  mind  cannot 
readily  assent;  and  the  impropriety  of  them  seems  to  have  been  hinted 
at  by  Lord  Eenyon  in  the  before -mentioned  base  of  WeymeU  «.  Reed. 
It  is  impossible  not  to  feel  a  greater  inclination  towards  the  opinion  of 
Pothier,  who  observes, '  that  a  man  cannot  carry  on  a  contraband  trade  in 
a  foreign  country,  without  engaging  the  subjects  of  that  country  to  commit 
an  ofifence  against  the  laws,  which  it  is  their  duty  to  obey ;  and  it  is  a 
crime  of  moral  turpitude  to  engage  a  man  to  commit  a  crime ;  that  a  man. 
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in  the  actual  practice  of  modem  nations  without  any 
such  discrimination. 

§  268.  (2.)  The  second  class  of  excepted  contracts 
comprehends  those  against  good  morals,  or  religion, 
or  public  rights.*  Such  are  contracts  made  in  a 
foreign  country  for  future  illicit  cohabitation  and  prosti- 
tution;* contracts  for  the  printing  or  circulation  of 
irreligious  and  obscene  publications ;  contracts  to  pro- 


carrymg  on  commerce  in  any  country,  is  bound  to  conform  to  the  laws 
of  that  country ;  and  therefore  to  carry  on  an  illicit  commerce  there, 
and  to  engage  the  subjects  of  that  country  to  assist  hira  in  so  doing,  is 
against  good  faith ;  and  consequently  a  contract  made  to  favour  or  pro* 
tect  this  commerce  is  peculiarly  unlawful,  and  can  raise  no  obligation.' 

^  If  our  law  be  justifiable  in  protecting  these  transgressions,  it  can 
be  only  on  the  plea  of  necessity.  But  where  is  the  necessity  ?  Shall 
we  be  told,  that  it  is  impossible  to  ascertain  in  the  English  courts  the 
complex  provisions  of  another  country's  revenue  law?  Surely  this 
argument  can  avail  but  little,  when  it  is  recollected,  that  in  all  cases 
where  the  argument  is  not  convenient,  the  law  of  another  country, 
however  complex,  is  the  rule,  by  which  contracts  negotiated  in  that 
country  are  tried  and  construed.  It  may  be  true,  that  the  rule  of  our 
law  was  adopted  by  way  of  retaliation  for  the  illiberal  conduct  of  other 
states,  and  is  continued  from  a  cautious  policy.  But  a  cautious  policy  in 
a  great  state  is  but  too  often  a  narrow  policy ;  and,  after  all,  the  best 
policy  for  a  state,  as  well  as  for  an  individual,  will  perhaps  be  found  to 
consist  in  honesty  and  honourable  conduct.  Indeed  the  system  is  so 
dlirectly  opposite  to  the  clear  principles  of  right  feeling  between  man 
and  man,  that  nothing  cobld  have  withheld  the  states  of  Europe  from 
concurring  for  its  total  abrogation,  except  the  smallness  of  the  gain  or 
loss  that  attends  upon  it"  1  Chitty  on  Commerce  and  Manuf.,  p.  83, 
84 ;  1  Marshall  Insur.  59  to  81. 

^  2  Bell  Comm.  232. 

'  See  1  Selwyn's  Nisi  Prius,  Assumpsit  p.  59,60;  Walker  v.  Perkins, 
3  Burr.  1568;  Greenwood  v,  Curtis,  6  Mass.  R.  379;  Birmingtonv. 
Wallis,  4  Bam.  and  Aid.  650 ;  Lloyd  v.  Johnson,  1  Bos.  and  Pull.  340 ; 
Jones  V.  Randall,  Cowp.  R.  37 ;  Appleton  v.  Campbell,  2  Carr.  and  P. 
347 ;  De  Sobry  v.  De  Laibtre,  2  Harr.  and  John.  R.  193,  228.  ^  Lord 
Mansfield,  in  the  case  of  Robinson  v.  Bland,  2  Burr.  1084,  puts  the  very 
Cise.  In  many  countries  (says  he),  a  contract  may  be  maintained  by  a 
courtesan  for  the  price  of  her  prostitution ;  and  one  may  suppose  an 
acUon  to  be  brought  here ;  but  that  could  never  be  allowed  in  this  coun- 
try.   Therefore,  the  lex  loci  cannot  in  all  cases  govern  and  direct* 
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mote  or  reward  the  commission  of  crimes ;  contracts 
to  corrupt,  or  evade  the  due  administration  of  justice ; 
contracts  to  cheat  the  piiblic  agents,  or  to  defeat  the 
public  rights ;  and,  in  short,  all  cqntracts,  which  in  their 
own  nature  are  founded  in  moral  turpitude,  and  are 
inconsistent  with  the  good  order  and  interests  of  so- 
ciety.^ All  such  contracts,  even  though  they  might  be 
valid  in  the  country,  where  they  are  made,  would  be 
held  void  elsewhere. 

^  259.  (3.)  The  next  class  of  excepted  contracts 
comprehends  those,  which  are  oj^osed  to  the  national 
policy  and  institutions.  For  example,  contracts  made 
in  a  foreign  country  to  procure  loans  in  our  country, 
in  order  to  assist  subjects  of  a  foreign  state  in  the 
prosecution  of  war  against  a  nation,  with  which  we  are 
at  peace ;  for  such  conduct  is  inconsistent  with  a  just 
and  impartial  neutrality ; '  contracts  entered  into  with  a 
foreign  government  (as  for  a  loan  of  money),  such  gov- 
ernment bemg  a  new  government  unacknowledged  by 
the  government,  to  which  the  party,  entering  into  the 
contract,  belongs ;'  for  a  like  rule  of  public  policy  applies 
to  such  cases ;  contracts  entered  into  in  violation  of  a 
monopoly  granted  by  any  country  to  any  subjects  there- 
of ;  ^  contracts  to  carry  on  trade  with  the  enemy,  or  to 
cover  enemy  property,  or  contraband  of  war ;  *  contracts 


1  See  Com.  Dig.  Assompsit,  F.  7 ;  Smith  v*  Stotesbary,  1  W.  BL  204 ; 
S.  C,  3  Burr.  934 ;  Foxes  v.  Johnes,  4  Esp.  R.  97 ;  Willis  v.  Baldwin, 
Doag.  R.  450 ;  Walcot  v.  Walker,  7  Vesey  R.  1 ;  Southey  «.  Sherwood, 
2  Merivale,  435,  441 ;  Lawrence  «.  Smith,  Jacob  R.  471,  474,  note ; 
Jones  V.  Randall,  Cowp.  R.  37 ;  Fergusson  on  Marr.  and  Div.  396, 397. 

9  De  Weitz  «.  Hendricks,  9  Moore  R.  586  ,•  S.  C^  2  Biog.  R.  314. 

3  Thompson  «.  Powles,  2  Simon  R.  194.  See  also  Jones  «•  Garcia 
del  Rio,  1  Turner  and  Russ.  R.  209. 

4  Pattison  «.  Mills,  1  Dow  and  Clarke  R.  342. 

5  IMarshall  Insur.,  B.  1,  ch.  3,  §  3,  p.  78,$4,p.85;  Griswoldv. 
Waddington,  16  John.  R.  438 ;  2  Wheaton  R.  Appendix,  35 ;  RUhaid- 
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to  carry  into  effect  the  African  slave  trade,  or  the  rights 
of  slavery,  in  countries,  which  refuse  to  acknowledge 
its  lawfulness,  at  least  if  entered  into  by  subjects  of 
such  countries.^  In  all  such  cases  the  contracts  would 
be  held  utterly  void  here,  whatever  might  be  their 
validity  in  the  country,  where  they  are  made,  as  in- 
consistent with  our  duties,  our  policy,  or  our  institu- 
tions.* 

^  260.  (4.)  Another  rule  naturally  flowing  from,  or 
rather  illustrative  of,  that  already  stated  respecting  the 
validity  of  contracts,  is,  that  all  the  formalities,  proofs, 
or  authentications  of  them,  which  are  required  by  the. 
kx  locij  are  indispensable  to  their  validity  every  where 
else.  And  this  is  in  precise  conformity  to  the  rule  laid 
down  on  the  subject  by  BouUenois.'  Hertius  is  equally 
direct  Si  kx  actui  formam  dat^  inspiciendus  est  locus 
actuSy  nan  dormcUHj  nan  rei  sUiB  ;  id  estj  si  de  salenni- 


son  V.  Maine  Ins.  Co.,  6  Mass.  R.  10S2,  110,  113,  113 ;  Mubboii  «.  Fales, 
16  Mass.  R.  332;  Coolidge  v.  Inglee,  13  Mass.  R.  96. 

1  See  Somerset's  Case,  Lofil's  R.  1 ;  20  Howell's  State  Trials,  79 ;  Fer- 
gasson  on  Marr.  and  Div.  396,  397 ;  Madrazo  v.  Willes,  3  Barn,  and 
Aid.  353 ;  Forbes  v.  Cochrane,  2  Barn,  and  Cresw.,  448 ;  and  especially 
the  opinion  of  Best  J. — I  am  not  unaware  of  the  bearing  of  the  case 
of  Greenwood  v»  Curtis,  6  Mass.  R.  358,  on  this  point ;  and  without 
undertaking  to  examine  its  authority,  it  may  be  sufficient  to  say,  that 
it  is  not  without  difficulty  in  its  principles  and  application,  as  will 
abundantly  appear  from  the  elaborate  argument  of  Mr.  Justice  Sedg- 
wick in  the  same  case  (Id.  362,  n.),  and  the  later  reasoning  of 
Mr.  Justice  Best  in  2  Barn,  and  Cresw.  448.  I  have  given,  in  the 
text,  what  seems  to  me  to  be  the  just  doctrine  resulting  from  the 
modem  cases,  without  meaning  to  assert,  that  the  authorities  cited  are 
fully  in  point 

3  2  Bell.  Comm.  234. 

3  Erskine's  Inst  B.  3,  tit  2,  §  39, 40, 41,  p.  514,  515 ;  Boullenois,  Quest 
Hixt  p.  5 ;  Bouhier,  Cout  de  Bourg.  ch.  21,  §  205 ;  2  Boullenois,  468 ; 
1  Hertii  Op.  De  Collis.  Leg.  §  4,  n.  59.  See  also  Voet  ad  Pand.  Lib.  5, 
tit  1,  4  51 ;  1  Boullenois,  523 ;  Henry  on  Foreign  Lew,  37,  38 ;  Id* 
3M ;  5  PardesBUs,  ait  1485 ;  Depau  «•  Humphreys,  20  Martin  R.  i^Zk 
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bus  qweratury  si  de  loco,  de  tempore^  de  modo  actuSy  ejus 
loci  habenda  est  ratio,  ubi  actus  sive  negotium  cek-- 
bratur}  Thus,  if  by  the  laws  of  a  foreign  country  a 
contract  is  void,  unless  it  is  written  on  stamp  paper,  it 
ought  to  be  held  void  every  where ;  for  unless  it  be 
good  there,  it  can  have  no  obUgation  in  any  other 
country.^    It  might  be  different,  if  the  contract  had 

1  Hertii  Opera,  De  CoUis.  Leg.  §  10,  p.  126 ;  Id.  p.  148,  §  59.  See 
also  Cochin,  CEuvres,  Tom.  1,  p.  72 ;  Id.  Tom.  3,  p.  26 ;  Id.  Tom.  5, 
p.  697 ;  D'Aguesseau,  CEuvres,  Tom.  4,  p.  637,  722. 

s  Alves  V.  Hodgson,  7  T.  R.  237 ;  Clegg  «.  Levy,  3  Campb.  R.  166. 
But  see  Chitty  on  Bills,  (8th  edit)  p.  143,  note ;  and  Wynne  «.  Jackson, 

2  Russell  R.  351.  —  The  case  of  Wynne  v.  Jackson,  2  Russell  R.  351, 
is  certainly  at  variance  with  this  doctrine.  It  was  a  bill  brought  to 
stay  proceedings  at  law  on  a  suit,  brought  in  England  by  the  holder, 
against  the  acceptor  of  bills  of  exchange,  made  and  accepted  in  France, 
and  which,  in  an  action  brought  in  the  French  courts,  had  been  held 
invalid  for  want  of  a  proper  French  stamp.  The  Vice-Chancellor  held, 
^  that  the  circumstance  of  the  bills  being  drawn  in  France,  in  such  a 
form,  that  the  holder  could  not  recover  on  them  in  France,  was  no  ob> 
jection  to  his  recovering  on  them  in  an  English  court"  This  doctrine 
is  wholly  irreconcileable  with  that  in  Alves  v.  Hodgson,  7  T.  R.  241, 
and  Clegg  v.  Levy,  3  Camp.  R.  166 ;  and  if  by  the  laws  of  France  such 
contracts  were  void,  if  not  on  stamped  paper,  it  is  equally  unsupportable 
upon  acknowledged  principles.    In  the  case  of  James  v.  CaUierwood, 

3  Dowl.  and  Ry.  190,  wliere  assumpsit  was  brought  for  money  lent  in 
France,  and  unstamped  paper  receipts  were  produced  in  proof  of  the 
loan,  evidence  was  offered  to  show,  that  by  the  laws  of  France  such  re- 
ceipts required  a  stamp  to  render  them  valid ;  but  it  was  rejected  by  the 
court,  and  the  receipts  were  admitted  in  evidence  upon  the  ground,  that 
the  courts  of  England  could  not  take  notice  of  the  revenue  laws  of  a  for- 
eign country.  But  this  is  a  very  insufficient  ground,  if  the  loan  required 
such  receipt  and  stamp  to  make  it  valid  as  a  contract  And,  if  the  loan 
was  good  per  st ;  but  the  stamp  was  requisite  to  make  the  receipt  good 
as  evidence,  then  another  question  mightTarise,  whether  other  proof^  than 
that  required  by  the  law  of  France,  was  admissible  of  a  written  con* 
tract  This  case  also  is  inconsistent  with  the  case  in  3  Camp.  R.  166. 
Can  a  contract  be  good  in  any  country,  which  is  void  by  the  law  of  the 
place,  where  it  is  made,  because  it  wants  the  solemnities  required  by  that 
law  ?  Would  a  parol  contract  made  in  England,  respecting  an  interest 
in  lands,  against  the  statute  of  Frauds,  be  held  valid  elsewhere  ? 
Would  any  court  dispense  with  the  written  evidence  required  upoii 
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been  made  payable  in  another  country  ;  or  if  the  ob- 
jection were,  not  to  the  validity  of  the  contract,  but 
merely  to  the  a_dmissibility  of  other  proof  of  the  con- 
tract in  the  foreign  court/ 

^  261.  The  ground  of  this  doctrine,  as  commonly 
stated,  is,  that  every  person,  contracting  in  a  place,  is 
understood  to  submit  himself  to  the  law  of  the  place, 
and  silently  to  assent  to  its  action  upon  his  contract. 
Quia  censetur  quis,  semet  contrakendo,  legibiis  istius 
loci,  vbi  contrahit,  etiam  ratione  solemnium  subjicere 
voluisse.     Ut  guemadmodum  loci  consuetudo  subintrat 

Buch  H,  contract?    On  &  motion  for  a.  new  trial,  the  Court  refused  it. 
Lord  Chief  Justice  Abbott  saying',  "  The  point  is  too  plain  for  argument 
It  haa  been  settled,  or,  at  least,  considered   as  settled,  ever  aince   the 
time  of  Lord  Hsj-dwicke,  that  in  a  British  court  we  cannot  take 
notice  of  the  revenue  laws  of  a  foreign  slate.     It  would  be  productive 
of  prodifioua  inconvenience,  if,  in   every  case,  in  which  an  instrument 
was  execQted  in  a  foreign  country,  we  were  to  receive  in  evidence, 
what  the  law  of  that  country  was,  in  order  lu  ascertain,  whether  the  in- 
strument was,  or  wus  not,  valid."     With  great  submission  to  bis  Lord- 
ship, tbia  reasoning  is  wholly  inadmissible.    The  law  is  as  clearly  settled, 
Bs  any  thing  can  be,  that  a  contract  void  by  the  law  of  the  place,  where 
it  is  made,  is  voiJ  every  where.     Vet,  in  every  such  case,  whatever  may 
be  ihc  inconvenience,  courts  of  law  are  bound  to  ascertain,  what  the 
foreign  law  is.    And  it  would  be  a  perfect  novelty  in  jurisprude 
hold,  that  an  instrument,  which,  for  want  of  due  solemnities  in  the 
where  it  was  executed,  was  void,  should  yet  be  valid  in  other  cou 
We  can  arrive  at  such  a  conclusion  only  by  overturning  well  estat 
piinciples.    The  case  alluded  to,  before  Lord  Hardwicke,  was  pr 
Boucher  o.   Lawson,  (Coses  T.  Hard.  85,)  Id.  1&4,  which  wasth 
of  a  contract  between  Englishmen,  to  be  executed  in  England,  tc 
DD  a  smuggling  trade  against  the  laws  of  Portugal.    Lord  Han 
said,  that  such  a  trade  was  not  ^ nly  a  lawful  trade  in  England,  bi 
much  encouraged.    The  case  is  wholly  distinguishable  from  the  p 
cose ;  and  from  that  of  any  contract  made  in  a  country  and 
executed  there,  which  is  invalid  by  its  laws.     A  contract  mi 
Portugal  by  persons  domiciled   there,  to  carry  on  smuggling  agai 
laws,  woold,  or  ought  to  be  held  void  every  where.* 

*  Ludlow  V.  Van  Rensselaer,  1  John.  R.  S3 ;  James  v.  Cattei 
3  Dow  and  Ryl.  190. 

•  Saa  3  Chi»r  on  Cama.  lai  Uinnr.  ch.  9,  r- 166. 

ConH.  28 
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cofUractumy  ejusque  est  declarativOj  ita  etiam  loci  sta- 
tutum}  It  would  be  more  correct  to  say,  that  the  law 
of  the  place  of  the  contract  acts  upon  it,  mdepen- 
dently  of  any  volition  of  the  parties,  in  virtue  of  the 
general  sovereignty  possessed  by  every  nation  to  regu- 
late all  persons,  property,  and  transactions  \i^ithin  its 
own  territory.  And,  in  admitting  the  law  of  a  foreign 
country  to  govern  in  regard  to  contracts  made  there, 
every  nation  merely  recognises,  from  a  principle  of 
comity,  the  same  right  to  exist  in  other  nations,  which 
it  demands  and  exercises  for  itself.^  Some  foreign 
jurists  make  an  exception  from  the  general  rule  in 
cases  of  contracts,  made  in  a  foreign  country  by  any 
persons,  for  the  purpose  of  evading  the  revenue  sys- 
tem, or  local  solemnities,  prescribed  by  the  laws  of 
their  own  country,  respecting  such  contracts.' 

§  262.  Other  illustrations  of  this  rule  might  be  easily 
multiplied.    Thus,  by  the  English  and  American  law, 

1  Voet  De  Stat  §  9,  ch.  2,  p.  267,  n.  9 ;  Cochin,  OSuvres,  Tom.  5, 
p.  697;  Fergusson  on  Marr.  and  Div.  397;  2  Boullenois,  475,476; 
Id.  500,  501,  502;  Casaregis  Disc.  179,  §  56.  —  Boullenoisy  and  some 
other  jarists  contest  the  universality  of  this  presumed  assent  to  the  i 

law  of  the  place  of  the  contract ;  and  assert,  that  the  principle  gene- 
rally and  broadly  taken,  giniralement  et  cruemerU  (nuditer  et  indis' 
tinctey)  is  not  correct     But  where  no  other  place  of  performance  is  i 

pointed  out,  it  seems  difficult  to  see,  what  other  law  is  to  govern.  See 
2  Boullenois,  457,  458,  459 ;  Id.  501,  502  to  518 ;  Bouhier,  ch.  21,  §  191, 
192 ;  Voet  De  Stat  §  9,  ch.  2,  §  10,  p.  269.  Hcrtius  even  goes  so  far 
as  to  say,  that  the  law  of  the  place  of  a, contract  does  not  govern,  where 
the  party  is  a  stranger,  ignorant  of  its  laws ;  ^  non  valet,  si  externa  igno-  | 

ravlt  statutum."     1  Hertii  Opera,  De  C^lis.  Leg.  §  4,  p.  126, 127,  §  10.  | 

See  also  2  Boullenois,  502.  Can  a  stranger,  living  in  a  counbry,  plead 
ignorance  of  the  laws  of  that  country  in  his  defence  ?    Is  he  not  bound  l 

by  them,  whether  he  knows  them,  or  not  ?  Huberus,  on  the  contrary, 
holds,  that  the  law  of  the  place  of  the  contract  governs,  not  only  in 
respect  to  those,  who  are  domiciled,  but  those,  who  are  commorant 
there.    Huberus,  Lib.  1,  tit  3,  §  3. 

9  Blanchard  v.  Russell,  13  Mass.  R.  1,  4. 

3  Voet  Id.  p.  268,  Excep.  3, 4. 


CH.  yill.]  FOREIGN   CONTRACTS.  219 

contracts  faUing  within  the  purview  of  what  is  called  the 
Statute  of  Frauds,  are  required  to  be  in  writing ;  such 
are  contracts  respecting  the  sale  of  lands,  contracts  for 
the  debts  of  third  persons,  and  contracts  for  the  sale  of 
goods  beyond  a  certain  value.  If  such  contracts,  made 
by  parol  (per  verba\  are  sought  to  be  enforced  else- 
where, they  will  be  held  void,  exactly  as  they  are  held 
in  the  place,  where  they  are  made.  And  so  the  like 
rule  applies,  vice  versdj  where  parol  contracts  are  good 
by  the  law  of  the  place ;  but  would  be  void,  if  origi- 
nally made  in  another  place,  where  they  are  sought  to 
be  enforced,  for  want  of  certain  solemnities,  or  for 
want  of  being  in  writing.* 

^  263.  (5.)  Another  rule,  illustrative  of  the  same 
general  principle,  is,  that  the  law  of  the  place  of  the 
contract  is  to  govern,  as  to  the  nature,  obligation,  and 
interpretation  of  it;  Locus  contractus  regit  actum} 

1  3  BooUenois,  459, 460 ;  1  Boallenois,  492  to  498 ;  Id.  499 ;  Id.  506 ; 
Id.  523 ;  Erskine's  lost  B.  3,  tit  2,  §  39,  40 :  Vidal  v.  ThompsoD, 
11  Martin  R.  23 ;  Casaregis  Disc.  179,  n.  59,  60 ;  1  Hertii  Opera,  De 
Collis.  Leg.  p.  148,  §  59 ;  BouUenois,  Quest,  de  la  Contrar.  des  Loix. 
p.  5 ;  Livermore  Diss.  p.  46,  §  41 :  AJves  v.  Hodgson,  7  T.  R.  241 ; 
Clegg  V.  Levy,  3  Camp.  166.  But  see  Wynne  v.  Jackson,  2  Russell  R. 
5251 ;  and  James  v.  Catterwood,  3  Dowl.  and  Ryl.  190;  Ante,  §  260,  and 
Bote,  p.  216.  Hertias  seems  to  think,  that,  if  foreigners  in  another  country 
make  a  contract  according  to  the  law  of  their  own  country  (hoth  belonging 
to  the  same  country),  in  such  a  case,  the  contract  will  avail  in  their  own 
country,  even  if  not  made  according  to  the  Ux  loci  contraciua  1  Hertii 
Opera,  De  Collis.  Leguro.  §  10,  p.  126, 128.  So  is  Voet  de  Statut  §  9, 
ch.  2,  Ezcep.  4,  p.  268.  But  BouUenois  has  observed,  that  be  does  not 
find  any  authors,  who  are  of  opinion,  that  such  a  contract  made  else- 
where, according  to  the  law  of  their  own  country,  ought  to  have  place 
even  beyond  the  country.    2  BouUenois,  459. 

9  1  &n^r.  Assur.  ch.  4,  §  8,  p.  122, 125, 128.  See  Casaregis,  Disc.  179, 
$60;  £rskine*8  Inst  B.  3,  tit  2,  §  39,  40,  p.  514,  515;  Delvalle  v. 
Plomer,  3  Camp.  R.  444 ;  Harrison  v.  Sterry,  5  Cranch,  289  ;  Le  Roy  v. 
Crowninshield,  2  Mason  R.  15;  Van  Reimsdyke  v.  Kane,  1  Gallis.  R. 
371 ;  2  Kent  Comm.  Lect.  37,  p.  394,  Lect  39,  p.  458  to  460,  (2d  edit) 
— **  (Stood  si  de  ipso  cohtractu  queratur  (says  P.  Voet),  sen  de  natuift 
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First,  as  to  the  nature  of  the  contract ;  by  which  is 
meant  those  qualities,  which  properly  belong  to  it,  and 
by  law  or  custom  always  accompany  it,  or  inhere  in  it,^ 
Such  qualities  foreign  jurists  are  accustomed  to  call 
naturalia  contractus  ;  ea  enim,  qme  autoritate  kgis  vel 
consuetudinis  contracttim  comitantwr,  eidem  adherent. 
Lex  enim  altera  est  quasi  natura^  et  in  naturam  transit^ 
Thus,  whether  a  contract  be  a  personal  obligation  or 
not;  conditional  or  absolute;  principal  or  accessary; 
of  principal  or  of  surety  ;  of  limited  or  universal  ope- 
ration; these  are  points  properly  belonging  to  its 
nature,  and  dependent  upon  the  law  and  custom  of 
the  place  of  the  contract,  whenever  there  are  no 
express  terms  in  the  contract  itself.  By  the  law  of 
some  countries,  there  are  certain  joint  contracts,  which 
bind  each  party  for  the  whole,  in  solido ;  and  there 
are  other  joint  contracts,  where  the  parties  are,  under 
circumstances,  bound  only  for  mdividual  portions.  In 
each  case  the  law  regulates  the  nature  of  the  con- 

ipsiu8,86u  de  lis,  qus  ex  natura  contracttis  veniunt,  putafidejussione,etc. 
etiam  spectandum  est  loci  statutum,  ubi  contractus  celebratur ;  quod  ei 
contrahentes  semet  accomroodare  priesumantur."  P.  Voet.  De  Stat.  §  9, 
ch.  2,  §  10,  p.  269.  J.  Voet.  is  still  more  full  oo  the  same  point.  Voet. 
ad  Pand.  Lib.  14,  tit  1,  §  29. 

1  Pothier,  as  well  as  other  jurists,  distinguish  between  Uie  essence, 
the  nature,  and  the  accidents  of  contracts  ;  the  former  includes  what- 
ever is  indispensable  to  the  constitution  of  it ;  the  next,  whatever  is  in- 
cluded in  it,  without  being  expressly  mentioned  by  operation  of  law, 
but  is  capable  of  a  severance  without  destroying  it ;  and  the  last,  those 
things,  which  belong  to  it  only  by  express  agreement.  Without  mean- 
ing to  contest  the  propriety  of  this  division,  I  am  content  to  include 
the  two  former  in  the  single  word,  nature,  as  quite  conformable  to  our 
English  idiom.  Cujas  also  adopts  the  same  courser  See  Pothier, 
Oblig.  n.  5.  See  also  2  Boullenois,  460,  461,  462 ;  Bayou  o.  Vavasseur, 
10  Martin  R.  61 ;  Merlin,  Repertoire,  Convention,  §  2,  n.  6,  p.  357. 

fl  2  BouUenois,  460 ;  Voet  De  Statut  §  9,  ch.  10,  §  10,  p.  287. 
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tract,  in  the  absence  of  express  stipulations.^  These 
may  be  said  to  constitute  the  nature  of  the  contract.* 

^  264.  An  illustration  may  be  taken  from  a  case 
often  put  by  the  civilians.  By  the  law  of  some  countries 
a  warranty  is  implied  in  all  cases  of  sale ;  by  that  of 
others,  it  is  not.  Suppose  a  contract  of  sale  is  made 
in  the  former,  by  parties  domiciled  in  the  latter.  If  the 
contract  is  to  be  executed  in  the  country,  where  it  is 
made,  a  warranty  will  be  implied,  as  an  incident  arising 
from  the  nature  of  the  contract ;  if  it  is  to  be  executed 
in  the  place  of  the  domicil  of  the  parties,  for  reasons, 
which  we  shall  presently  see,  no  warranty  will  be  im- 
plied.' By  the  civil  law,  there  is  an  implied  warranty, 
as  to  the  quality  and  soundness  of  goods  sold ;  by  the 
common  law,  there  is  not^  A  sale  of  goods  in  England, 
would  be  governed  by  the  common  law ;  a  sale  in  a 
foreign  country,  under  the  civil  law,  would  be  governed 
by  that  law,  as  to  implied  warranty. 

§  265.  Another  illustration  may  be  borrowed  from 
an  actual  decision  under  the  common  law.    By  the 

^  Pothier  on  OhWg.  n.  261  to  268 ;  Van  Leeuwen  Comm.  B.  4,  ch.  4, 
§  1 ;  Fergusson  v.  Flower,  16  Martin  R.  312 ;  2  BouUenois,  463 ;  Code 
Civil  of  France,  art.  1197,  1202,  1220,  1222;  Id.  Code  of  Comm.  art 
22, 140. — One  may  see,  how  strangely  learned  men  will  reason  on  sub- 
jects of  this  nature,  by  consulting  BouUenois.  He  puts  the  case  of  a 
contract  made  in  a  country,  where  all  parties  would  be  bound  in  solidoy 
and  by  the  law  of  their  own  domicil,  they  would  be  entitled  to  the  bene- 
fit of  a  division,  and  vice  versd ;  and  asks,  What  law  is  to  govern  ?  In 
each  case  he  decides,  that  the  law  should  govern,  which  is  most  favoura- 
ble to  the  debtor.  ^  Ainsi,  les  obliges  solidaires  ont  contract^  sous  une 
loi,  qui  leur  est  favorable  ;  j'embrasse  cette  loi ;  elle  leur  est  contraire, 
j'embrasse  la  loi  de  leur  domicile."  2  BouUenois,  463,  464.  See  also 
Bouhier,  ch.  21,  §  198, 199. 

9  See  Henry  on  Foreign  Law,  39. 

3  Pothier,  Oblig.  n.  7 ;  2  BouUenois,  475,  476 ;  Id.  460  to  463 ;  Code 
CivU  of  France,  art  1135 ;  Voet  De  Statut  §  9,  ch.  2,  §  10,  p.  269. 

4  Pothier,  Pand.  Lib.  19,  tit  1,  art  5,  §  48  to  51 ;  2  Black.  Comm. 
451 ;  2  Kent  Comm.  Lect  39,  p.  478  to  481,  (2d  edition.) 
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law  of  England  an  acceptance  of  a  bill  of  exchange 
binds  the  acceptor  to  payment  at  all  events.  By  the 
law  of  Leghorn,  if  a  bill  be  accepted,  and  the  drawer 
fails,  and  the  acceptor  has  not  sufficient  effects  of  the 
drawer  in  his  hands  at  the  time  of  acceptance,  the  ac- 
ceptance becomes  void.  An  acceptance  in  Leghorn 
is  governed  by  this  law  ;  and  under  such  circumstances 
it  has  been  held  void.^ 

^  266.  Secondly,  the  obligation  of  the  contract, 
which,  though  often  confounded  with,  is  distinguisha- 
ble from,  its  nature.*  The  obligation  of  a  contract  is 
the  duty  to  perform  it,  whatever  may  be  its  nature. 
It  may  be  moral,  or  legal,  or  both.  But  when  we 
speak  of  obligation  generally,  we  mean  legal  obligation, 
that  is,  the  right  to  performance,  which  the  law  con- 
fers on  one  party,  and  the  corresponding  duty  of  per- 
formance, to  which  it  binds  the  other.*  This  is  what 
the  French  jurists  call  le  lien  du  contrat  (the  legal  tie 
of  the  contract),  onus  conventionis^  and  the  civilians 
generally,  vinculum  juris^  or  vinculum  obligationis^ 
The  Institutes  of  Justinian  have  thus  defined  it  Ob- 
ligcUio  est  juris  vinculum,  quo  necessitate  adstringimur 
oMcujus  rei  solvencUe  secundum  nostm  civitatis  jura.^ 
A  contract  may  in  its  nature  be  purely  voluntary,  and 
possess  no  legal  obligation.  It  may  be  a  mere  naked 
pact  It  may  possess  a  legal  obligation ;  but  the  laws 
may  Umit  the  extent  and  force  of  that  obligation  m 
personam,  or  in  rem.    It  may  bind  the  party  personally, 

1  Barrows  v.  Jemimo,  2  Str.  R.  733 ;  3  Eq.  Abr.  536. 
9  See  2  BouUenois,  454,  460,  462,  463,  464. 

3  See  3  Story  Comm.  on  Constitution,  §  1372  to  1379;  O^en  v. 
Saunders,  12  Wheaton,  213;  Pothier  on'Obiig.  art  l,n.  1, 173>  174, 175. 

4  2  BooUenois,  458,  459,  460. 

5  Pothier.  Pandect.  Lib.  44,  tit  7,  P.  1,  ait  1,  $  1 ;  lost  Lib.  3;  tit  14 ; 
Pothier,  Oblig.  n.  173,  174. 


OH.  Tin.]  FORfilON  CONTRACTS.  223 

but  not  his  estate ;  or  it  may  bind  his  estate,  and  not 
his  person.     The  obligation  may  be  limited  in  opera- 
tion or  duration ;  or  it  may  be  revocable  or  dissoluble  in 
certain  future  events,  or  under  peculiar  circumstances.^ 
^  267.  It  would  be  easy  to  multiply  illustrations  un- 
der this  head.     Suppose  a  contract  by  the  law  of  one 
country   to  involve  no  personal  obligation  (as   was 
thought  to  be  the  law  in  the  case  of  Melan  v.  Fitzjames),' 
but  merely  to  confer  a  right  to  proceed  in  rem ;  such  a 
contract  would  be  held  every  where  to  involve  no 
personal  obligation.    Suppose,  by  law,  a  mortgage  for 
money  borrowed,  should,  in  the  absence  of  any  ex- 
press contract  to  repay,  be  limited  to  a  mere  repay- 
ment out  of  the  land,  a  foreign  court  would  refuse  to 
entertain  a  suit  giving  it  a  personal  obligation.     Sup- 
pose a  contract  for  the  payment  of  the  debt  of  a  third 
person,  in  a  country,  where  the  law  subjected  such  a 
contract  to  the  tacit  condition,  that  payment  must  first 
be  sought  against  the  debtor  and  his  estate ;  that  would 
limit  the  obligation  to  a  mere  accessorial  and  secondary 
character ;  and  it  would  not  be  enforced  in  any  foreign 
country,  except  after  a  compliance  with  the  requisitions 
of  the  local  law.    Sureties,  mdorsers,  and  guarantees, 
are,  therefore,  liable  every  where,  only  according  to  the 
law  of  the  place  of  the  contract.  •  Their  obligation,  if 
treated  by  such  local  law,  as  an  accessorial,  could  not 
any  where  else  be  deemed  a  principal,  obligation.'    So, 
if  by  the  law  of  the  place  of  a  contract,  its  obligation 
is  positively  and  ex  directo  extinguished  after  a  certain 
period,  it  cannot  be  revived  by  a  suit  in  a  foreign 

1  See  2  BooUenois,  452, 454 ;  Code  Civil  of  France,  art  1168  to  1196. 

M  Boe.  and  PuU.  138. 

'  See  PoUiier  on  Oblig.  n.  407. 


224  CONFLICT   OF   LAWS.  [CH.  VIII. 

country.*  To  use  the  expressive  language  of  a  learned 
judge,  it  must  be  shown,  what  the  laws  of  the  foreign 
country  are,  and  that  they  create  an  obligation,  which 
our  laws  will  enforce.* 

^  268.  Let  us  take  another  case,  which  has  actually 
passed  into  judgment.  By  the  common  law,  heirs  are 
not  bound  by  the  simple  contract  of  their  ancestor, 
but  only  by  instruments  under  seal,  declaring  them  ex- 
pressly bound.  By  the  law  of  Louisiana,  the  heirs 
are  bound  upon  such  simple  contracts.  If  a  simple 
contract  is  made  in  a  state  governed  by  the  common 
law,  it  cannot  be  enforced  in  Louisiana  against  the  heirs 
of  the  debtor,  although  they  are  domiciled  in  Louisiana. 
The  remedy  must  be  sought  through  the  instrumen- 
tality of  an  administration  of  the  assets  there.' 

^  269.  Cases  sometimes  occur,  in  which  the  tribu- 
nals of  a  foreign  country  are  called  upon  to  decide 
upon  the  law  of  another  country,  where  the  contract  is 
made ;  and  they  misinterpret  that  law.  In  such  a  case, 
if  they  discharge  the  parties  from  the  obligation  of  the 
contract,  in  consequence  of  such  misinterpretation 
of  the  law,  that  discharge  will  not  be  held  obligatory 
upon  the  courts  of  the  country,  where  the  contract 
was  made.  A  recent  case  has  occurred  on  this  sub- 
ject. A  bill  of  exchange,  drawn  in  France,  and  in- 
dorsed there,  and  accepted  and  payable  in  England 
at  a  banker's,  was  passed  by  an  indorsee  in  dischai^e 
of  an  antecedent  debt;  and  upon  presentment  for 
payment,  it  was  dishonoured,  and  the  banker's  clerk  by 
mistake  cancelled  the  acceptance,  and  then  wrote  on  it, 

1  See  Le  Rpy  v.  Crowninshield,  2  Mason  R.  151 ;  Pothier,  Oblig. 
n.  636  to  639;  Voet  ad  Pand.  Lib.  tit.  1,  §  29,  ad  finem. 
9  Lord  Chief  J.  Eyre,  1  Bos.  and  Pull.  141. 
3  Brown  v.  Richardson,  13  Martin  R.  202. 
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**  cancelled  by  mistake/'  Afterwards  the  indorser, 
who  had  so  passed  the  bill  in  discharge  of  his  debt, 
cited  all  the  parties,  and,  among  others,  the  creditor  and 
holder  of  the  bill  before  the  tribunals  of  France,  who 
decreed,  that  the  cancellation  operated  as  a  suspension 
of  legal  remedies  against  the  acceptor,  and  conse* 
quently  discharged  the  other  parties,  the  indorsers,  as 
well  as  the  drawer.  A  suit  was  then  brought  by  the 
creditor  against  the  debtor-indorser  in  England ;  and 
it  was  held,  that  the  courts  of  France  had  mistaken 
the  law  of  England,  as  to  the  effect  of  the  cancellation ; 
and  that  the  plaintiff  was  entitled  to  recover  against 
the  defendant  the  full  amount  of  the  debt,  notwith- 
standing the  decree  in  the  French  courts.* 

§  270.  Thirdly.  The  interpretation  of  contracts. 
There  are  certain  general  rules  of  interpretation  recog- 
nised by  all  nations,  which  form  the  basis  of  all 
reasoning  on  the  subject  of  contracts.  The  object  is 
to  ascertain  the  real  intention  of  the  parties  in  their 
stipulations ;  and  when  these  are  silent,  or  ambiguous, 
to  ascertain,  what  is  the  true  sense  of  the  words  used, 
and  what  ought  to  be  implied  in  order  to  give  them 
full  effect.  The  primary  rule  in  all  expositions  of  this 
sort  is  that,  so  well  expressed  m  the  Digest.  In  con- 
venUonibtts  contrahentiuni  voluntas  potius  quam  verba 
spectari  placuiL^  But  in  many  cases  the  words  used 
have  different  meanmgs  in  different  places  by  law  or 
by  custom ;  and  where  the  words  are  themselves  ob- 


1  Novelli  V,  Rossi,  2  Barn,  and  Adolp.  757. 

3  Dig.  Lib.  50,  lit.  16,  1.  219. — Many  rules  of  interpretation  are 
found  in  Pothier  on  Obligations,  n.  91  to  102 ;  in  Fonblanque  on  Equity, 
B.  1,  ch.  6,  §  11  to  20,  and  notes ;  1  Domat,  Civil  Law,  B.  1,  tit.  1,  §  2 ; 
1  Powell  on  Contracts,  970  et  seq. ;  Merlin,  Repertoire,  Convention,  §  7, 
p.  366. 

Confl.  29 
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score  or  ambiguous,  custom  and  usage  in  a  particular 
place  may  give  them  an  exact  and  appropriate  mean- 
ing.   Hence,  the  rule  has  found  admission  into  almost 
all,  if  not  all,  systems  of  jurisprudence,  that,  if  the 
common  intention  of  the  parties  does  not  appear  irom 
the  words  of  the  contract,  and  if  it  can  be  interpreted 
by  any  custom  or  usage  of  the  place,  where  it  is  made, 
that  course  is  to  be  adopted.     Such  is  the  rule  of  the 
Digest     Si  non  appareai,  quod  actum  sity  erit  conse- 
quenSy  ut  id  sequamur,  quod  in  regione^  in  qud  actum 
est,  frequentatuf}    Usage  is,  mdeed,  of  so  much  au- 
thority in  the  interpretation  of  contracts,  that  a  contract 
is  understood  to  contain  the  customary  clauses,  although 
they  are  not  expressed,  according  to  the  known  rule, 
In  contractibus  tadte  veniunt  ea,  qum  sunt  maris  et 
consuetudmis?    Thus,  if  a  tenant  is  by  custom  to  have 
the  outgoing  crop,  he  will  be  entitled  to  it,  though  not 
expressed  in  the  lease.'     And  if  a  lease  is  entirely 
silent  as  to  the  time  of  the  tenant's  quitdng,  the  custom 
of  the  country  will  fix  it.^    By  the  law  of  England,  a 
month  means  ordinarily  in  common  contracts,  as  in  leas- 
es, a  lunar  month ;  but  in  mercantile  contracts  it  means 
a  calendar  month.    A  contract,  therefore,  made  in  Eng- 
land for  a  lease  of  land  for  twelve  months,  would 
mean  a  lease  for  forty -eight  weeks  only.*  A  promissory 
note,  to  pay  money  in  twelve  months,  would  mean  in 

1  Dig.  Lib.  50,  tit  17, 1. 34 ;  1  Domat,  Civil  Law,  B.  1,  tit  1,  f  9,  n.  9 ; 
2  Boullenois,  490. 

s  Pothier,  Oblig.  n.  95;  Merlin,  lUpertoire,  Convention,  §  7;  3  Kent 
Comm.  Lect  39,  p.  555,  (2d  edition.) 

3  Wiggleaworth  v.  Dallison,  Doug.  R.  201, 207. 

4  Webb  V.  Pluroer,  2  B.  and  Aid.  74a 

5  2  Black.  Comm.  141 ;  Cateaby's  Case,  6  Coke  R.  62 ;  Lacon «. 
Hooper,  6  T.  R.  224. 
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one  year,  or  twelve  calendar  months.^  If  a  contract  of 
either  sort  were  required  to  be  enforced  in  a  foreign 
country,  its  true  interpretation  must  be  everywhere 
the  same,  that  is,  according  to  the  usage  in  the  country, 
where  the  contract  was  made. 

^271.  The  same  word,  too,  has  often  different  sig- 
nifications in  different  countries.  Thus,  the  term 
usance^  which  is  common  enough  in  negotiable  instru- 
ments, in  some  countries  means  a  month,  in  others, 
two  or  more  months,  and  in  others,  half  a  month.  A 
note  payable  at  one  usance  must  be  construed  every 
where  according  to  the  meaning  in  the  country,  where 
the  contract  is  made.'  There  are  many  other  cases 
illustrative  of  the  same  principle.  A  note  made  in 
England  for  100  pounds,  would  mean  100  pounds 
sterling ;  a  like  note  made  in  America,  would  mean 
1 00  pounds  in  American  currency,  which  is  one  fourth 
less  in  value.  It  would  be  monstrous  to  contend,  that 
on  the  English  note,  sued  in  America,  the  less  sum  only 
ought  to  be  recovered ;  and  on  the  American  note,  sued 
in  England,  one  third  more  ought  to  be  recovered.' 

§  272.  The  general  rule  then  is,  that,  in  the  interpre- 
tation of  contracts,  the  law  and  custom  of  the  place  of  the 
contract  is'  to  govern.^  And  it  is  founded  in  wisdom, 
sound  policy,  and  general  convenience.    Especially,  in 


•m^^m^ 


1  CbiUy  on  Bills,  (8th  edit,  1833),  pu  406 ;  Lang  v.  Gale,  I  M.  and 
Selw.  Ill ;  Cockell  v.  Gray,  3  B.  and  Bing.  187 ;  Leffingwell  v.  White, 
1  John.  Gas.  99. 

9  Chitty  on  Bills,  (8th  edit.  1833),  p.  404,  405.  See  also  2  Boollenoia, 
447. 

9  See  also  Powell  on  CoDtracts,  376 ;  2  Boallenois  496,  503 ;  Henry 
on  Foreign  Law,  Appendix,  233 ;  Pardeasas,  Droit  Comni.  art  1492. 

4  See  Dessau  V.  Humphreys,  20  Martin  R.  1,  6,  9,  13,22,23,24; 
Morris  v.  Eves,  11  Martin  R.  730;  Courtois  «.  Carpenter,  1  Wash. 
Cir.  R.  376. 
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interpreting  ambiguous  contracts,  ought  the  domicil  of 
the  parties,  the  place  of  execution,  the  various  pro- 
visions and  expressions  of  the  instrument,  and  other 
circumstances,  implying  a  local  reference,  to  be  taken 
into  consideration.^  Quidvis  in  dubio  pro  modo  reguh 
nis  agere  et  contrahere  presumitur^ 

^  273.  BouUenoiS)  while  he  admits  the  general  pro- 
priety of  the  rule,  contests  its  universality.  He  seems 
to  think  (and  some  other  jurists  adopt  the  same  opin- 
ion), that,  where  a  contract  is  made  between  for- 
eigners of  the  same  country,  who  are  not  domiciled, 
but  merely  transient  persons,  it  might  be  governed  by 
the  law  of  their  own  country ;  and  that  it  applies  a 
fartioriy  where  they  are  ignorant  of  the  laws  of  the 
place,  where  the  contract  is  made.*  Without  under- 
taking to  say,  that  the  exception  may  not  be  well 
founded  in  particular  cases,  as  to  persons  in  transitu^  it 
may  unhesitatingly  be  said,  that  nothing  but  the  clear- 
est intention  on  the  part  of  foreigners,  to  act  upon  their 
own  domestic  law,  ought  to  change  the  application  of 
the  general  rule.*  And,  indeed,  even  then,  if  the  per- 
formance of  the  contract  is  to  be  in  the  same  country, 
where  it  is  made,  it  seems  diflScult,  upon  principle,  to 
sustain  the  exception.  Huberus  has  applied  the  same 
rule  to  those,  who  are  domiciled,  and  to  those,  who  are 
merely  commorant  in  the  place  of  the  contract.* 

§  274.  Grotius  has  also  aflSrmed  it  in  a  general  form. 
"  If,"  says  he,  "  a  foreigner  makes  a  bargain  with  a  na- 
tive, he  shall  be  obliged  by  the  laws  of  his  state ;  be- 

l  See  Landsdowne  v.  Landsdowne,  2  BligL  ParL  R.  60,  87. 
3  Le  Brun,  Traits  de  la  CommunaQt^,  Liv.  1,  ch.  2,  §  46. 

3  2  Boullenois,  457,  458 ;  Id.  495,  496,  497,  501,  502,  503;  and  note, 
ante  §  263. 

4  See  Pardessus,  Droit  Comm.'  n.  191, 1492;  1  ^m^rigon,  ch.  4,  §  8. 

fi  Huberus,  Lib.  1,  tit  3,  §  2,  3 ;  ante  §  261,  note.    See  Livermore's 
Diss.  p.  46,  {  42. 
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cause  he,  who  enters  mto  a  contract  in  any  place,  is  a 
subject  for  the  time  being,  and  must  be  obedient  to  the 
laws  of  that  place/'  ^  Emerigon  follows  Grotius,  and 
adopts  his  very  language.  ^'A  stranger,"  says  he, 
^  who  contracts  in  the  territories  of  a  state,  is  held 
as  a  temporary  subject  of  the  state,  subject  to  the  laws 
thereof.  Vetranger,  qui  contracte  dans  les  terres  (Pim 
etatj  e$t  tenu^  comrne  sujet  a  terres  de  cet  etat,  de  se 
soumettre  aux  his  du  pays}  Lord  Stowell,  in  a 
passage  in  one  of  his  most  celebrated  judgments, 
has  refused  to  acknowledge  ignorance  of  the  law 
of  a  foreign  country  to  be  any  foundation  to  re- 
lease a  party  from  the  obligation  of  a  contract  made 
there*' 

§  27S.  Cases,  illustrative  of  the  importance  of  this 
general  rule,  may  be  easily  found  in  the  jurisprudence 
of  modern  nations.  ^'  In  some  countries,"  says  Boulle- 
nois,  *'the  laws  give  a  certain  sense  and  a  certain 
effect  to  clauses  in  an  instrument,  while  the  laws  of 
another  country  give  a  sense  and  effect  more  exten- 
sive, or  more  restrained.  For  example,  at  Toulouse, 
the  clause,  si  sine  tiberiSy  added  to  a  substitution,  means 
a  gradual  substitution ;  and  in  other  places,  it  means 
ody  a  condition,  if  other  circumstances  do  not  con- 
cur." ^  The  full  effect  of  this  example  may  be  felt 
only  by  a  civilian.  But  an  analogous  one  may  be  put 
from  the  common  law.  A  contract  in  England  for,  or 
a  conveyance  of,  an  estate  to  A,  and  the  heirs  of  his 
body  begotten,  would,  before  the  statute  de  doniSy  have 


^  Grotius,  B.  3,  ch.  11,  §  5. 

'  im^rigoo,  Diss.  ch.  4,  §  8,  p.  124, 125.    See  also  Casaregis,  Disc. 
179,  n.  60,61, 62. 
3  Dalrymple  v.  Dalrymple,  2  Hagg.  Consist  R.  60, 61. 
«  2  BouUenois,  447, 518, 519. 
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been  interpreted  to  mean  a  contract  for,  or  conveyance 
of,  a  conditional  fee  simple,  and,  since  that  statute,  of  a 
fee  taiL^  The  rights  growing  out  of  these  different 
interpretations  are,  as  every  common  lawye^  knows, 
exceedingly  different ;  and  to  construe  them  otherwise, 
than  according  to  the  common  law,  would  defeat  the 
intent  of  the  pardes,  and  uproot  the  solid  doctrines  of 
law.  The  sense  of  the  terms,  and  the  legal  effect  of 
the  instrument  ought,  and  it  is  to  be  presumed,  would 
be  everywhere  ascertained  by  the  same  mode  of  inter- 
pretation, wherever  the  point  should  come  directly  or 
indirectly  in  judgment 

^  276.  The  language  of  marriage  contracts  and 
settlements  must,  in  like  manner,  be  interpreted  ac- 
cording to  the  law  of  the  place,  where  they  are  con- 
tracted. A  moment's  consideration  would  teach  us  the 
inextricable  confusion,  which  would  ensue  from  disre- 
garding the  habitual  construction  put  by  courts  of  law 
upon  instruments  of  this  sort,  executed  in  England,  or 
France,  and  brought  into  controversy  in  other  coun- 
tries. The  whole  system  of  interpretation  of  the 
clauses  of  marriage  contracts  and  settiements  in  Eng- 
land is  in  a  high  degree  artificial ;  but  it  is  built  upon 
uniform  principles,  which  could  not  now  be  swept  away 
without  innumerable  difficulties.  What  could  a  for- 
eign court  do  in  interpreting  the  terms,  heirs  of  the 
body,  children,  issue,  connected  with  other  words  of 
limitation,  or  description,  in  a  marriage  setdement  or  a 
will  made  in  England  ?  The  intricate  branch  of  English 
jurisprudence,  upon  which  the  true  exposition  of  such 
clauses  depends,  tasks  the  exhausting  diligence  and 
learning  of  the  highest  professional  minds;  and  re- 


1  2  Black.  ComnL  110  to  112. 
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quires  almost  the  study  of  a  life  to  master  it}  Proba- 
bly the  system  of  interpretation  in  France  does  not 
involve  fewer  difficuhies,  dependent  upon  the  nice 
shades  of  meaning  of  words  in  different  connexions, 
and  the  necessary  complexity  of  matrimonial  rights,  and 
nuptial  contracts,  and  prospective  successions.'  The 
general  rule  is  in  no  cases  more  firmly  adhered  to,  than 
in  cases  of  nuptial  contracts  and  settlements,  which 
are  construed  and  enforced  according  to  the  kx  loci 
contractus.^ 

§  277.  The  same  rule  is  also  universally  acknowl- 
edged in  relation  to  commercial  contracts.^  Where  the 
terms  of  an  instrument,  executed  by  foreigners  in  a  for- 
eign country,  are  free  from  obscurity,  it  will  be  construed 
according  to  the  obvious  import  of  those  terms,  unless 
there  is  some  proof,  that,  according  to  the  law  of  the 
foreign  country,  the  true  interpretation  of  them  would 
be  different.^  But  where  a  particular  interpretation  is 
established,  that  must  be  followed.  Indeed,  the  courts 
of  every  country  must  be  presumed  to  be  the  best 
expositors  of  their  own  laws,  and  of  the  terms  of  con- 
tracts made  with  reference  to  them.  And  no  court 
on  earth,  professing  to  be  governed  by  principle,  would 
assume  the  power  to  declare,  that  a  foreign  court  mis- 
understood the  laws  of  their  own  country,  or  the  ope- 
ration of  them  on  contracts  made  there.^ 

^  See  Fearne  on  Contingent  Remainders,  passim. 

>  See  2  BouUenois  489  to  494,  503,  504, 505, 513 ;  Martjn  v.  Fabrt^as, 
Cowper  R.  174. 

'  Feaubert  v,  Turst,  Free.  ch.  207 ;  De  Couche  v,  Savatier,  3  Jobu. 
Ch.  R.  190. 

*  Pardessus,  Droit  Conmu  n.  19],  1492;  2  Kent  Comm.  Lect  39, 
p.  457, 458,  (2d  edition.) 

^  King  of  Spain  v.  Machado,  4  Russell  R*  225. 

*  Elmendorfv.  Tayler,  10  Wheaton  R.  159;  Saolv.  His  Creditors, 
n  Maitin  R.  587. 
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§  278.  The  remarks  upon  this  rule  cannot  be 
better  enforced,  th^n  by  a  quotation  from  an  opin- 
ion of  the  late  learned  Chief  Justice  Parker.  "  That 
the  laws  of  any  state  cannot,  by  any  inherent  au- 
thority, be  entitled  to  respect  extraterritorially,  or 
beyoiid  the  jurisdiction  of  the  state,  which  enacts 
them,  is  the  necessary  result  of  the  independence  of 
distinct  sovereignties.  But  the  courtesy,  comity,  or 
mutual  convenience  of  nations,  amongst  which  com- 
merce has  introduced  so  great  an  intercourse,  has 
sanctioned  the  admission  and  operation  of  foreign  laws 
relative  to  contracts.  So,  that  it  is  now  a  principle 
generally  received,  that  contracts  are  to  be  construed 
and  interpreted  according  to  the  laws  of  the  state,  in 
which  they  are  made,  unless  from  their  tenor  it  is  per- 
ceived, that  they  were  entered  into  with  a  view  to  the 
laws  of  some  other  state.  And  nothing  can  be  more 
just  than  this  principle.  For  when  a  merchant  of 
France,  Holland,  or  England,  enters  into  a  contract  in 
his  own  country,  he  must  be  presumed  to  be  conusant 
of  the  laws  of  the  place,  where  he  is,  and  to  expect, 
that  his  contract  is  to  be  judged  of  and  carried  into 
effect  according  to  those  laws ;  and  the  ifierchant,  with 
whom  he  deals,  if  a  foreigner,  must  be  supposed  to 
submit  himself  to  the  same  laws,  unless  he  has  taken 
care  to  stipulate  for  a  performance  in  some  other  coun- 
try, or  has  in  some  other  way  excepted  his  particular 
contract  from  the  laws  of  the  country,  where  he  is/' 

^  279.  It  has  been  sometimes  suggested,  and  es- 
pecially by  foreign  jurists,  that  contracts,  made  between 
foreigners  in  a  foreign  country,  ought  to  be  construed 
accordmg  to  the  law  of  their  own  country,  whenever 
they  both  belong  to  the  same  country ;  and,  where  they 
belong  to  different  countries,  some  controversy  has 
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arisen  as  to  the  point,  whether  the  law  of  the  domicfl 
of  the  debtor  or  creditor  ought  to  prevail.  Where  a 
contract  is  made  in  a  country  between  a  citizen  and  a 
foreigner,  it  seems  admitted,  that  the  law  of  the  place, 
where  the  contract  is  made,  ought  to  prevail,  unless 
the  contract  is  to  be  performed  elsewhere.^  In  the 
colnmon  law  all  these  niceties  are  discarded.  Every 
contract,  whether  made  between  foreigners,  or  between 
foreigners  and  citizens,  is  deemed  to  be  governed  by 
the  law  of  the  place,  where  it  is  made,  and  is  to  be 
executed.* 

§  280.  The  rules  already  considered  suppose,  that 
the  performance  of  the  contract  is  to  be  in  the  place, 
where  it  is  made,  either  expressly  or  by  tacit  implica- 
tion.    But  where  the  contract  is  either  expressly  or 
tacitly  to  be  performed  in  any  other  place,  there  the 
general  rule  is,  in  conformity  to  the  presumed  intention 
of  the  parties,  that  the  contract,  as  to  its  validity,  na- 
ture, obligation,  and  interpretation,  is  to  be  governed 
by  the  law  of  the  place  of  performance.'    This  would 
seem  to  be  a  result  of  natural  justice ;  and  the  Roman 
law  has  (as  we  have  seen)  adopted  it  as  a  maxim ; 
Cantraxisse  unasquiaque  in  eo  loco  intelligitury  in  quo  ut 
wheretj  se  obligavit^    And  again,  in  flie  law  .Mt  ubi 
quis  contraxerit.     Contractum  autem  non  utique  eo 
loco  intelligUury  quo  negotium  gestum  sit;   sed  quo 
8olvenda  est  pecunicu^ ' 

1  See  Livermore's  Dissert.  §  42,  p.  46 ;  1  Hertii  Opera,  De  Colli*. 
Leg.  §  10,  p.  126, 128 ;  Voet  De  Statut  §  9,  ch.  2,  Ezcep.  4,  p.  268. 
But  see  contra ;  2  Boullenou,  459 ;  Ante  §  273, 274. 

9  Smith  V.  Meade,  3  Connect  R.  253;  De  Sobry  «•  De  Laistre, 
2  Harr.  and  John.  R.  193,  228. 

3  2  Kent  Comm.  Lect  37,  p.  393,  394,  and  Lect  39,  p.  459,  (2d  edit) ; 
Casaregis.  Disc.  179 ;  1  ^m^rigon,  c.  4,  §  8 ;  Voet  De  Stat  §  9,  ch.  2, 
§  15 ;  Boullenois,  Quest  Contr.  des  Lois,  p.  330,  &c. 

4  Dig.  Lib.  44,  tit  7,L  21 ;  Id.  Lib. 42,  tit  5. 

Q^.  30 
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^281.  Voet  has  laid  down  the  same  rule.  Snc 
ratione  effectus  et  compkmenti  ipsius  cantradm 
spectatur  ille  loctiSy  in  quern  desiinata  est  solutio ;  id 
quod  ad  modumj  mensuramj  usuraSy  et  negligentiamy  et 
moram  post  contractum  imtum  accedentemj  re/erendm 
est}  So  that,  according  to  him,  if  a  contract  is  fpr 
money  or  goods,  the  value  is  to  be  ascertained  at  the 
place  of  performance,  and  not  at  the  place,  where  the 
contract  is  made.*  And  the  same  rule  applies  to  the 
weight  or  measure  of  things,  if  there  be  a  diversity 
in  the  different  places.'  Huberus  adopts  the  same 
exposition.  Verum  tamen  non  ita  precise  respiciendus 
est  locuSy  in  quo  contractus  est  initusy  utj  si  partes 
alium  in  contrahendo  locum  respexerinty  Hie  non  potm 
considerandus}  And,  indeed,  it  has  the  general  con- 
sent of  foreign  jurists.^  The  same  rule  has  been 
adopted  both  in  England  and  America.  ^  In  one  of  the 
earliest  cases,  Lord  Mansfield  stated  the  doctrine  with 
his  usual  clearness.  "  The  law  of  the  place  can  never 
be  the  rule,  where  the  transaction  is  entered  into  with 
an  express  view  to  the  law  of  another  country,  as  the 
rule,  by  which  it  is  to  be  governed.*'  ®  And  it  has 
imiformly  been  recognised  as  correct.'' 

^  282.  But  although  the  general  rule  is  so  well  es- 

1  Voet  De  Stat  §  9,  ch.  2,  p.  270,  §  11, 14, 15, 16. 

3  Voet  Id.  p.  271,  §  15.  3  W.  p.  271,  §  16. 

4  Huberus,  Lib.  1,  tit  3,  §  10. 

5  2  BouUenois,  488 ;  1  Hertu  Op.  De  ColUs.  Leg.  §  4,  n.  53,  p.  147; 
Voet  ad  Pand.  Lib.  4,  tit  1,  §  29. 

6  Robinson  v.  Bland,  2  Burr.  R.  1077, 1078. 

7  Ludlow  V.  Van  Rensselaer,  1  John.  R.  94 ;  Thoi^pson  v.  'K.eKehnnh 
8  John.  R.  189 ;  Fanning  «.  Conseequa,  17  John.  R.  511 ;  Powers  «. 
Lynch,  3  Mass.  R.  77 ;  4  Cowen  Rep.  510,  note ;  Van  Reimsdyk  ». 
Kane,  1  Gall.  R.  371 ;  Cox  and  Dick.v.  U.  S.  6  Peters,  172,203; 
2  Fonbl.  £q.  B,  5,  ch.  1,  §  6  and  note ;  Prentiss  v.  Savage,  13  Mass.  R* 
20,23,24. 
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tablished,  the  application  of  it  in  many  cases  is  not 
unattended  with  difiiculties ;  for  it  is  often  a  matter  of 
serious  question,  in  cases  of  a  mixed  nature,  which 
rule  ought  to  prevail,  the  law  of  the  place,  where  the 
contract  is  made,  or  that  of  the  place,  where  it  is  to  be 
performed.*  In  general,  it  may  be  said,  that,  if  no 
place  of  performance  is  stated,  or  the  contract  may  in- 
differently be  performed  any  where,  it  ought  to  be 
referred  to  the  lex  loci  contractus.  But  there  are  many 
cases,  where  this  rule  will  not  be  a  sufficient  guide ; 
and  as  the  subject  is  important  in  its  practical  bearing, 
it  may  be  well  to  illustrate  it  by  some  cases. 

^  283.  One  of  the  most  simple  cases  is,  where  two 
merchants,  doing  business  with  each  other,  reside  in 
different  countries,  and  have  mutual  accounts  of  debt 
and  credit  with  each  other  for  advances  and  sales. 
What  rule  is  to  be  followed  as  to  the  balance  of  ac- 
counts from  time  to  time  between  them  ?  Is  it  the  law 
of  the  one  country,  or  of  the  other,  if  there  is  a  conflict 
of  laws  ?  If  the  transactions  are  all  on  one  side,  as  in 
case  of  sales  and  advances  by  a  commission  merchant 
in  his  own  country  for  his  principal  abroad  ;  there,  the 
contracts  may  well  be  referred  to  the  country  of  the 
commission  merchant,  and  the  balance  be  deemed  due 


^  See  2  KaiiDS,  Eq.  B.  3,  ch.  8,  §  4 ;  Voet  De  Statut  §  9,  ch.  3,  §  10. 
—  Heitius  puts  some  questions  under  tills  head.  A  condition  is  added* 
to  a  contract  in  Belgium,  which  is  performed  by  the  debtor  in 
Germany ;  if  the  laws  of  the  countries  are  different,  which  are  to  pre-  . 
vail?  Hertius  says,  those  of  Belgium,  because  the  condition  per- 
formed relates  back  to  the  time  of  making  the  contract  Again,  a 
contract  made  in  one  place  is  confirmed  in  another ;  what  laws  are  to 
govern?  He  answers,  if  the  confirmation  is  to  give  greater  credit  to 
the  contract,  as  putting  it  in  writing  for  the  sake  of  proof,  the  law  of 
the  place  of  the  contract  is  to  prevail.  If  to  give  validity  to  the  con- 
tract, the  law  of  the  place  of  the  confirmation.* 

•  1  HerUi  Opera,  De  CoUii.  Leg.  p.  147,  $  54, 55. 
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according  to  its  laws.^  For,  although  it  may  be  truly 
said,  that  the  debt  is  due  from  the  principal,  and  he  is 
generally  expected  to  pay  it,  where  he  dwells ;  yet  it 
is  equally  true,  that  the  debt  is  due,  where  the  advances 
are  made,  and  payment  may  be  insisted  on  there. 

^  284.  But  suppose  the  advances  have  been  made 
in  the  country  of  the  principal,  and  the  goods  sold  b 
the  other  country ;  is  the  same  rule  to  prevail  1  Or,  are 
the  advances  to  be  governed  by  the  law  of  the  place, 
where  advanced,  and  the  sales  of  the  goods,  by  that  of 
the  place,  where  received  by  the  commission  merchant? 
Suppose  both  the  merchants,  in  different  countries, 
sell  goods  and  make  advances  mutually  for  each  other; 
and  upon  the  accounts  a  balance  is  due  from  one  to 
the  other ;  by  the  law  of  what  place  is  such  balance  to 
be  ascertained  and  paid  1  In  these  and  many  other 
like  mixed  cases,  the  amount  of  the  balance,  and  the 
true  principle  of  the  adjustment  of  the  mutual  ac- 
counts, may  materially  depend  upon  the  operation  of  the 
lex  locij  when  that  of  one  conflicts  with  the  other. 
The  habits  of  business  and  trade  between  the  parties 
may  sometimes  decide  the  points ;  but  if  none  are  es- 
tablished, the  cases  must  be  reasoned  out  upon  princi- 
ple. And,  upon  principle,  it  may  perhaps  be  found 
most  easy  to  decide,  that  each  transaction  is  to  be 
governed  by  the  law  of  the  place,  where  it  originated ; 
advances  by  the  law  of  the  place,  where  advanced ;  and 
sales  of  goods  by  the  law  of  the  place,  where  received.* 
The  importance  of  the  true  rule  is  peculiarly  felt  in 
all  cases  of  interest  to  be  paid  on  balances. 

1  Coolidge  V.  Poor,  J5  Mass.  R.  427;  Conseequa  «.  Faiming, 
3  John.  Ch.  R.  567,  610.  See  also  Bradford  v.  Harvard,  13  Mass.  R. 
18 ;  Milne  v.  Moreton,  6  Binn.  R.  353, 359,  -365. 

s  See  Conseequa  «.  Fanning,  3  John*  Ch.  R.  587, 610  ;  17  John.  R. 
511 ;  Casaregis  Disc.  179. 


L 
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§  285.  Another  case  may  serve  to  Qlustrate  this 
doctrine.  A  merchant  m  America  orders  goods  to  be 
purchased  for  him  in  England.  In  which  country  is  the 
contract  to  be  deemed  complete,  and  by  the.  laws 
of  which  is  it  to  be  governed  ?  Casaregis  has  affirmed, 
that  in  such  a  case  the  law  of  England  ought  to  gov- 
ern, for  there  the  final  assent  is  given  by  the  person, 
who  receives  and  executes  the  order  of  his  corre- 
spondent Pro  hujus  tnateruB  declaraiione  pnemittenda 
est  regula  ah  anmUms  receptOj  quod  contractus  vel  ne^ 
gotium  inter  aJbsentes  gestum  dicatur  eo  locOy  quo  lUtU 
mus  in  contrahendo  CLssentitur^  sive  acceptai^  quia  tunc 
tantum  uniuntur  ambo  consensus.^  This  doctrine,  so 
reasonable  in  itself,  has  been  expressly  affirmed  by  the 
Supreme  Court  of  Louisiana.^  It  has  also  received 
sanction  in  a  recent  case  in  the  House  of  Lords,  where 
the  Lord  Chancellor  said,  **  If  I,  residing  in  England, 
send  down  my  agent  to  Scotland,  and  he  makes  con- 
tracts for  me  there,  it  is  the  same,  as  if  I  myself  went 
there,  and  made  them.' 

§  286.  And  if  a  like  contract  of  purchase  is  made  - 
by  an  agent  without  orders,  and  the  correspondent 
ratifies  it,  Casaregis  says,  ^  that  the  contract  is  not  to 
be  deemed  a  contract  in  the  country  of  the  ratification, 
but  of  the  purchase;  because  the  ratification  has 
reference  back  to  the  time  and  place  of  the  purchase." 
Ratio  esty  quia  ilk  ratificationis  consensus^  Kcet  emitta* 
tur  in  loco  raiificantiSy  et  ibi  videatur  se  unire  cum  altero 
precedenti  gerentis  consensUj  qui  venit  a  loco  gerentis  ad 
locum  rati/icantisy  retro  trahitur  ad  tempus  et  ad  locum^ 


1  Casaregis  Disc.  179,  §  1,  2.    See  1  Hertii  Opera,  De  Collis.  Leg. 
p.  147,  §  56. 
8  Whiston  V.  Stodder,  8  Martin  R.  93. 
)  PattisoD  V.  Mills,  1  Dow  and  Clarke  R.  342. 
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in  quo  full  per  gestarem  initus  contractus  empHanis^ 
So,  a  like  rule  applies,  if  a  merchant  in  one  country 
agrees  to  accept  a  bill  drawn  on  him  by  a  person  in 
another  country.  It  is  deemed  a  contract  in  the  place, 
where  the  acceptance  is  to  be  made.^  Voet  adopts  the 
same  conclusion.  Quid  si  de  Uteris  cambii  incedat 
qaestiOy  Qais  locus  spectandus  ?  Is  spectandus  est  locus 
ad  quern  destinata^  et  ibidem  occeptattB? 

%  287*  Another  class  of  cases  may  be  stated.  A 
merchant  in  one  country  sends  a  letter  to  a  merchant 
in  another,  requesting  him  to  purchase  goods,  and  to 
draw  on  him  for  the  amount  of  the  purchase  money 
by  bills.  In  which  country  is  the  contract,  if  the  pur- 
chase is  made,  to  be  deemed  made  ?  Is  it  in  the  country, 
where  the  letter  is  written,  and  on  which  the  drafts  are 
authorized  to  be  drawn?  Or  where  the  goods  are  pur- 
chased ?  The  decision  has  been,  that  when  such  ad- 
vances are  made,  the  undertaking  is  to  replace  the 
money  at  the  same  place ;  and,  therefore,  the  party  ad- 
vancing will  be  entitled  to  interest  on  the  advances 
according  to  the  law  of  the  place  of  the  advances.^ 
So,  if  advances  are  made  for  a  foreign  merchant  at  his 
request,  or  security  given  for  a  debt  in  like  manner,  the 
party  paying  or  advancing  is  entided  to  repayment  in 
the  place  of  the  advances  or  security  given,  unless 
some  other  place  is  stipulated.^  So,  where  a  loan  is 
made  in  one  state,  and  security  is  to  be  given  therefor 
in  another  state  by  way  of  mortgage ;  it  may  be  asked, 
what  law  is  to  govern  in  relation  to  the  contract  and 

1  Casaregis  Disc.  179,  §  20,  64,  76  to  80,  83. 
9  Boycev.  Edwards,  4  Peters  R.  111. 

3  P.  Voet  De  Statut  §  9,  ch.  2,  §  14. 

4  Lanusse  v.  Barker,  3  Wheaton  R.  101, 146. 

5  Bayle  v.  Zacharie,  6  Peters,  635, 643, 644. 
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its  incidents  1  The  decision  has  been,  that  the  law  of 
the  place,  where  the  loan  is  made  is  to  govern ;  for  the 
mere  taking  of  foreign  security  does  not  (it  is  said) 
necessarily  alter  the  locality  of  the  contract.  Tak- 
ing such  security  does  not  necessarily  draw  after  it  the 
consequence,  that  the  contract  is  to  be '  fulfilled,  where 
the  security  is  taken.  The  legal  fulfilment  of  a  con- 
tract of  loan  on  the  part  of  the  bondsman  is  repay- 
ment of  the  money ;  and  the  security  given  is  but  the 
means  of  securing,  what  he  has  contracted  for,  which, 
in  the  eye  of  the  law,  is  to  pay,  where  he  borrows, 
unless  another  place  of  payment  be  expressly  desig- 
nated by  the  contract.^  But  if  the  mortgage  is  actual- 
ly to  be  executed  in  a  foreign  country,  and  the  money 
is  to  be  paid  there,  the  loan  wiQ  be  deemed  to  be  there 
completely  made,  although  the  money  may  have  been 
actually  advanced  elsewhere.* 

§  288.  A  case  somewhat  different  in  its  circumstan- 
ces, but  illustrative  of  the  principle,  occurred  formerly 
in  England.  By  a  setdement  made  upon  the  mar- 
riage of  A  in  England,  a  term  of  five  hundred  years 
was  created  upon  estates  in  Ireland,  in  trust  to  raise 
<£l 2,000  for  the  portions  of  daughters.  The  parties 
to  the  settlement  resided  in  England ;  and  a  question 

1  De  Wolf  o.  Johnson,  10  Wheaton  R.  367,  d8a  See  also  Ranelagh 
9.  Champant,  2  Vern.  R.  395,  and  Raithby's  note  ;  Conner  v.  Bellamont, 
2  Atk.  382,  Post  §  293. 

9  De  Wolf  «.  Johnson,  10  Wheaton  R.  367;  Hosford  v.  Nichols, 
1  Paige  R.  221.  —  Whether  a  contract,  made  in  one  state,  for  the  sale 
of  lands  situate  in  another  state,  on  credit,  reserving  interest  at  the 
legal  rate  of  interest  of  the  state,  where  the  lands  lie,  but  more  than 
that  of  the  state,  where  the  contract  is  made,  would  he  usurious,  has 
been  much  discussed  in  the  state  of  New  York.  In  Van  Schaick  v. 
Edwards,  2  John.  Cas.  355,  the  judges  were  divided  in  opinion  upon  the 
question.  See  also  Hosford  v.  NichoLi,  1  Paige  R.  220,  and  Deevar  v. 
Span,  3  T.  R.  425. 
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afterwards  arose,  whether  the  <£12,000  chained  on  the 
term  should  be  paid  in  England,  without  any  abate- 
ment or  deduction  for  the  exchange  from  Ireland  to 
England.  It  was  decided,  that  the  portion  ought  to  be 
paid,  where  the  contract  was  made,  and  the  parties 
resided,  and  not  in  Ireland,  where  the  lands  lay,  which 
were  charged  with  the  payment ;  for  it  was  a  sum  in 
gross,  and  not  a  rent  issuing  out  of  the  land.^ 

^  289.  Let  us  take  another  case.  A  merchant  resi- 
dent in  Ireland  sends  to  England  certain  bills  of  ex- 
change, with  blanks  for  the  dates,  sums,  times  of  pay- 
ment, and  names  of  the  drawees.  These  bills  are 
signed  by  the  merchant  in  Ireland,  indorsed  with  his 
name,  and  dated  from  a  place  in  Ireland,  and  are  trans- 
mitted to  a  correspondent  in  England,  with  authority 
to  him  to  fill  up  the  remaining  parts  of  the  instrument 
The  correspondent  in  England  accordingly  fills  them 
up.  Are  the  bills,  when  thus  filled  up,  and  issued,  to 
be  deemed  English  or  Irish  contracts  1  It  has  been 
held,  that  they  are  to  be  deemed  Irish  contracts,  and 
of  course  to  be  governed,  as  to  stamps  and  other  legal 
requisitions,  by  the  law  of  Ireland ;  and  that,  as  soon 
as  they  were  filled  up,  the  whole  transaction  related 
back  to  the  time  of  the  original  signature  of  the  draw- 
er.^ And  one  of  the  court  said,  that  if  the  ^drawer  bad 
died,  while  the  bills  were  on  their  passage,  and  they 
were  afterwards  filled  up  and  negotiated  to  an  innocent 
indorser,  the  personal  representatives  of  the  drawer 
would  be  bound. 

1  PEipps  V.  Earl  of  Anglesea,  5  Vin.  Abridg.  209,  pL  8;  2  Eq. 
Abridg.  220,  pi.  1 ;  Id.  754,  pi.  3;  1  P.  Will.  696;  2  Bligh.  Pari.  R. 
88, 89.  See  also  Lansdowne  v.  Lanedowne,  2  Bligh  ParL  R.  60 ;  Staple- 
ton  V.  Conway,  8  Atk.  327 ;  S.  C.  1  Ves.  427. 

9  Snaith  «.  Mingay,  1  M.  and  Selw.  87. 
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^  290.  Bonds  for  the  faithful  discharge  of  the  duties 
of  office  are  often  given  with  sureties,  by  officers,  to 
the  government  of  the  United  States ;  and  it  some- 
times *  happens,  that  the  bonds  are  executed  by  the 
principals  in  one  state,  and  by  the  sureties  in  a  different 
state.  What  law  is  in  such  cases  to  regulate  the  con- 
tract? The  rights  and  duties  of  sureties  are  known 
to  be  different  in  different  states.  In  Louisiana  one 
system  prevails,  deriving  itself  mainly  from  the  civil  law ; 
in  other  states  a  different  system  prevails,  founded  on 
the  common  law.  It  has  been  decided,  that  the  bonds  in 
such  cases  must  be  treated,  as  delivered,  and  tq  be 
performed,  at  the  seat  of  the  government  of  the 
Union,  upon  the  ground,  that  the  principal  is  bound 
to  account  there ;  and,  therefore,  by  necessary  implica- 
tion, all  the  parties  look  to  that,  as  the  place  of  perfor- 
mance, by  the  law  of  which  they  are  to  be  governed.^ 

§  291.  The  question  also  often  arises  in  cases  respect- 
ing thfe  payment  of  interest.  The  general  rule  is,  that  in- 
terest is  to  be  paid  on  contracts  according  to  the  law  of 
the  place,  where  they  are  to  be  performed,  in  all  cases 
where  interest  is  expressly  or  impliedly  to  be  paid.* 

1  Cox  and  Dick  v.  U.  States,  6  Peters  R.  172,  208;  Duncan  v. 
U.  States,  7  Peters  R.  435. 

^  Conner  v.  Bellamont,  2  Vern.  R.  382 ;  Cass  v,  Eennion,  11  Vesey  R. 
314 ;  Robinson  v.  Bland,  2  Bnrr.  R.  1077 ;  Ekins  «.  East  India  Company^ 
1  P.  W.  395 ;  Ranelagh  v.  Champant,  2  Vern.  R.  395,  and  note,  ibid,  by 
Raithby ;  1  Chitty  on  Comm.  and  Manuf.  ch.  12,  p.  650,  651 ;  3  Chitty, 
Id.  ch.  1,  p.  109 ;  Eq.  Abridg.  Interest,  R ;  Henry  on  Foreign  Law,  43, 
note ;  Id.  53 ;  2  Eaims,  Equity,  B.  3,  ch.  8,  §  1 ;  2  Fonbl.  Eq.  B.  5,  ch.  1, 
§  6,  and  note ;  Ridgman's  Equity  Digest,  Interest,  vii ;  Fanning  tr. 
Conseequa,  17  John.  R.  511 ;  S.  C.  3  John.  CJi.  R.  610 ;  Hosford  v. 
Nichols,  1  Paige  R:  220 ;  Houghton  v.  Page,  2  N.  Hamp.  R.  42 ; 
Peacock  v.  Banks,  1  Minor.  R.  387.  —  A  case  illustrative  of  this  princi- 
ple, recently  occurred  before  the  House  of  Lords.  A  widow  in  Scot- 
land entered  into  an  obligation  to  pay  the  whole  of  her  deceased  hus- 
bands debts.    It  was  held,  by  the  Court  of  Session  in  Scotland,  that 

Confl.  31 
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Thus,  a  note  made  in  Canada,  where  interest  is  six  per 
cent  payable  with  interest,  in  £ngland,  where  it  is  five 
per  cent,  bears  English  interest  only.^  Loans  made  in 
a  place  bear  the  interest  of  that  place,  unless  payable 

elsewhere.*    And,  on  this  account,  a  contract  for  a  loan 

.       ■  ■  ,     .       ■■  ■    I. —  ■  ■ 

the  English  creditors,  on  contracts  made  in  England,  were  entitled  to 
recover  interest  in  all  cases,  where  the  law  of  England  gave  interest, 
and  not,  where  it  did  not  Therefore,  on  bonds,  and  bills  of  exchange, 
interest  was  allowed,  and  on  simple  contracts,  not  And  this  decision 
was  affirmed  by  the  House  of  Lords.  Montgomery  v.  Budge,  2  Dow 
and  Clarke's  Rep.  297. 

The  case  of  Arnott  v.  Redfern  (2  Carr.  and  Payne,  88]  may  at  first 
view  seem  inconsistent  with  the  general  doctrine.    There,  the  original 
contract  was  made  in  London  between  an  Englishman  and  a  Scotch- 
man.   The  latter  agreed  to  go  to  Scotland  as  agent  four  times  a  year, 
to  sell  goods,  and  collect  debts  for  the  other  party,  remit  the  money,  and 
guaranty  one  fourth  part  of  the  sales ;  and  he  was  to  receive  one  per 
cent,  upon  the  amount  of  sales,  &c.     The  agent  sued  for  a  balance  of 
his  account  in  Scotland,  and  the  Scotch  'Court  allowed  him  interest 
on  it.    The  judgment  was  afterwards  sued  in  England  ;  and  the  qoes- 
tion  was,  wliether  interest  ought  to  be  allowed.     Lord  Chief  Justice 
Best  said,  **  Is  this  an  English  transaction  ?    For,  if  it  is,  it  will  be 
regulated  by  the  rules  of  English  law.     But,  if  it  is  a  Scotch  transac- 
tion, then  the  case  will  be  different."    He  afterwards  added,  *^  This  is 
the  case  of  a  Scotchman,  who  comes  into  England,  and  makes  a  con- 
tract   As  the  contract  was  made  in  England,  although  it  was  to  be 
executed  in  Scotland,  I  think  it  ought  to  be  regulated  according  to  the 
rules  of  the  English  law.    This  is  my  present  opinion.    These  questions 
of  international  law  do  not  often  occur."     And  he  refused  interest, 
because  it  was  not  allowed  by  the  law  of  England.    The  court  after- 
wards ordered  interest  to  be  given,  upon  the  ground,  that  the  balance  of 
such  an  account  would  carry  interest  in  JBngland.     But  Lord  Chief 
Justice  Best  rightly  expounded  the  contract,  as  an  English  contract, 
though  there  is  a  slight  inaccuracy  in  his  language.     So  far  as  the 
principal  was  concerned,  the  contract  to  pay  the  commission  was  to  be 
performed  in  England.    The  services  of  the  agent  were  to  be  perform- 
ed in  Scotland.    But  the  whole  contract  was  not  to  be  executed  exclu- 
sively there  by  both  parties.    A  contract,  made  to  pay  money  in  England, 
for  services  performed  abroad,  is  an  English  contract,  and  will  carry 
English  interest 

1  Scofield  V.  Day,  20  John.  R.  102. 

9  De  Wolf  V.  Johnson,  10  Wheaton  R.  367,  383;  Conseequa  v, 
WUling,  Peter's  Cir.  R.  225 ;  2  BouUenois,  477,  478. 
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in  a  foreign  country  may  stipulate  for  interest  higher 
than  that  allowed  at  home/  If  the  contract  for  interest 
be  illegal  ther^,  it  will  be  illegal  everywhere.^  But  if  it 
be  legal,  where  it  is  made,  it  will  be  of  universal  obli- 
gation, even  in  places,  where  a  lower  interest  is  pre- 
scribed by  law. 

^  292.  The  question,  therefore,  whether  a  contract 
is  usurious  or  not,  depends  not  upon  the  rate  of  the 
interest  allowed,  but  upon  the  validity  of  that  interest 
in  the  country,  where  the  contract  is  made,  and  is  to  be 
executed.  A  contract  made  in  England  for  advances 
to  be  made  at  Gibraltar,  at  a  rate  of  interest  beyond 
that  of  England,  would,  nevertheless,  be  valid  in  Eng- 
land ;  and  so  a  contract  to  allow  interest  upon  credits 
in  Gibraltar  at  such  higher  rate,  in  favour  of  an  Eng- 
lish creditor.' 

§  293.  And  in  cases  of  this  sort,  it  will  make  no 
dilSerence  (as  we  have  seen),  that  the  due  performance 
of  the  contract  is  secured  by  a .  mortgage  or  other 
security   upon  property   situate  in  another  country, 


1  3  Kent  Comm.  Lect  39,  p.  461,  (2d  edition);  Hosford  v.  Nichols, 
1  Paige  R.  220 ;  Houghton  v.  Page,  2  N.  Hamp.  R.  42 ;  Thompson  v. 
Powles,  2  Simons  R.  194. 

'  2  Kaims  Equity,  B.  3,  ch.  8,  §  1 ;  Hosford  v.  Nichols,  1  Paige  R. 
920 ;  2  Boullenois,  477.  —  In  the  case  of  Thompson  v.  Powles  (2  Si- 
mons R.  194),  the'^ice-Chancellor  said,  *'  In  order  to  have  the  contract 
(for  stock)  usurious,  it  must  appear,  that  the  contract  was  made  here, 
and  that  the  consideration  for  it  was  to  be  paid  here."  See  also 
Yrisarri  v.  Clement,  2  Can*,  and  Payne  R.  223. 

In  Hosford  v.  Nichols  (1  Paige  R.  220),  where  a  contract  was  made 
for  the  sale  of  lands  in  New  York,  by  citizens  then  resident  there,  and 
the  vender  afterwards  removed  to  Pennsylvania,  where  the  contract  was 
consummated,  and  a  mortgage  given  to  secure  the  unpaid  purchase 
money  with  New  York  interest  (which  was  higher  than  that  of  Penn- 
sylvania), the  Court  thought  the  mortgage  not  usurious,  it  being  only  i^ 
consummation  of  the  original  bargain  made  in  New  York. 

3  Harvey  v.  Archbold,  1  Ryan  and  Mood.  R.  184. 
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where  the  interest  is  lower.  For  it  is  collateral  to 
such  contract,  and  the  interest  reserved  being  according 
to  the  law  of  the  place,  where  the  contract  b  made, 
and  to  be  executed,  there  does  not  seem  to  be  any 
yalid  objection  to  giving  collateral  security  elsewhere, 
to  enforce  and  secure  the  due  performance  of  a  legal 
contract^  But,  suppose  a  debt  is  contracted  m  one 
country,  and  afterwards,  in  consideration  of  farther 
delay,  the  debtor  in  another  country  enters  into  a  new 
contract  for  the  payment  of  interest  upon  the  debt  at 
a  higher  rate,  than  that  allowed  by  the  country,  where 
the  original  debt  was  contracted,  but  not  higher  than 
that  allowed  by  the  law  of  the  country,  where  it  is  so 
stipulated ;  it  may  be  asked,  whether  such  stipulation  is 
valid  ?  It  has  been  decided,  that  it  is**  On  the  other 
hand,  suppose  the  interest  so  stipulated  is  according  to 
the  rate  of  intere§^  allowed  in  the  country,  where  the 
debt  was  contracted,  but  higher  than  that  in  the  country, 
where  the  new  contract  is  made ;  is  the  stipulation  in- 
valid 1  It  has  been  decided,  that  it  is.'  In  each  of  these 
cases  the  lex  loci  contractus  governs  as  to  the  proper 
rate  of  interest 

§  294.  In  cases  of  express  contracts  for  interest 
foreign  jurists  generally  hold  the  same  doctrine. 
Dumoulin,  and  after  him  BouUenois  says.  In  concer- 
nentibus  contractum  et  emergentibus  tempore  contrac- 
tus^ spectatur  locus^  in  quo  contrahitur.*  And  hence  the 


1  Conner  v.  Bellamont»  2  Atk.  382;  Stapleton  v.  Conway,  3  Atk. 
727 ;  1  Veaey  427;  De  Wolf  «.  Johnson,  11  Wheaton  R.  367, 383. 

9  Conner  v.  Bellamont,  2  Atk.  382.  See  also  Hoeford  v.  Nichols, 
1  Paige  R.  220. 

»  Dewar  v.  Span,  3  T.  R.  435.  See  also  Stapleton  v.  Conway,  3  Atk. 
382;  S.  C.  1  Vesey,  427. 

4  2  BouUenois,  472 ;  Henry  on  Foreign  Law,  p.  58 ;  Bounenois  Quest 
de  la  Contr.  des  liois,  p.d30to33a 
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latter  deduces  the  validity  of  sJl  contracts  expressly 
made  according  to  the  lex  loci.  But,  where  there  is 
no  express  contract,  and  interest  is  to  be  implied,  for- 
eign jurists  are  not  so  well  agreed^  Some  contend, 
that,  if  the  contract  is  between  foreigners,  tlie  law  of 
interest  of  the  domicil  of  the  creditor  ought  to  prevail ; 
and  others,  that  that  of  the  debtor  ought  to  prevail.' 

§  295.  BouUenois  is  of  opinion,  that,  where  there  is 
no  express  contract,  the  interest,  for  which  a  delin- 
quent debtor  is  tacitly  liable,  on  account  of  his  neglect 
to  pay  the  debt,  is  the  interest  allowed  by  the  law  of 
the  place,  where  the  debt  is  payable ;  because  it  is  there, 
that  the  interest  has  its  origin.    And,  in  this,  he  fol- 
lows the  doctrine  of  Everard,  who  says,  (iuia  ubi  cer- 
tus  locus  sobitionis  faciendiB  destmatus  est,  tunc  non 
/lactd  solutione  in  termino  et  loco  prnfixOy  mora  dicitiar 
cantrahi  in  loco  desHnatis  solutioniSy  nan  in  loco  cele* 
brati  contractus.    Strykius  holds  the  same  opinion.    Si 
Us  oritur  ex  post  facto^  propter  negUgentiam  et  moram^ 
cansideratur  locus^  ubi  mora  contracta  est.^    BouUencHs 
puts  a  distinction,  which  also  deserves  notice,  between 
cases,  where  the  debt  (for  money  loaned)  is  payable 
at  a  fixed  day,  and  where  no  day  is  fixed  for  payment, 
but  it  is  at  the  pleasure  of  the  creditor,  and  no  place 
of  payment  is  mentioned.     In  the  former  case,  he 
holds,  that  the  debtor  is  bound,  in  order  to  avoid  de- 
fault, to  seek  the  creditor  and  pay  him ;  and  therefore 
the  neglect  to  make  payment  arises  in  the  domicil  of  the 
creditor,  and  interest  ought  to  be  allowed  according  to 
the  law  of  that  place.    In  the  latter  case  the  creditor 

i  3  BouUenois,  473,  477  to  479,  49^ 

9  Id.;  Bouhier,  Cout.  de  Bourg.  ch.  21,  §  194  to  199;  Livermore'v 
Dissert  p.  46, 47,  §  42. 
3  2  BonlleDois,  477 ;  Henry  on  Foreign  Law,  p.  53. 
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is  to  demand  payment  of  the  debtor;  and,  the  ne- 
glect of  payment  is  in  the  domicil  of  the  debtor,  and, 
therefore,  interest  ought  to  be  allowed  according 
to  the  law  of  his  domicil  And,  if,  between  the  time 
of  contracting  the  debt,  and  the  demand  of  the  credi- 
tor, the  debtor  has  changed  his  domicil,  BouUenois  is 
of  opinion,  that,  if  the  demand  is  in  the  new  domicil, 
interest  for  neglect  of  payment  should  be  according  to 
the  law  of  the  latter ;  especially  if  the  change  of  domicil 
is  known  to  the  creditor.  And  he  applies  the  same 
rule  to  a  case,  where,  by  the  law  of  the  old  domicil,  a 
simple  demand  only  is  required,  and,  by  the  law  of  the 
new  domicil,  a  demand  by  judicial  process  is  neces- 
sary.* The  distinction  does  not  appear  to  have  any 
foundation  in  our  jurisprudence ;  for,  whether  the  debt 
be  payable  at  a  fixed  day,  or  upon  demand  of  the 
creditor,  if  no  place  of  payment  is  prescribed,  the  con- 
tract takes  e£fect,  as  a  contract  of  the  place,  where  it  is 
made ;  and,  being  payable  generally,  it  is  payable  every 
where,  and  after  a  demand  and  refusal  of  payment^ 
interest  will  be  allowed  according  to  the  law  of  the 
place  of  the  contract. 

^  296.  It  may,  therefore,  be  laid  down  as  a  general 
rule,  that,  by  the  common  law,  the  lex  loci  contractus 
will,  in  all  cases,  give  the  rule  of  interest,  following  out 
the  doctrine  of  the  civil  law ;  Quum  judicio  bofUB  fidei 
disceptaiur,  arbitrio  judids  usurfirum  modus,  ex  more 
regioniSf  uhi  contractum^  constituitur ;  ita  tamen  ut  legi 
non  offendat.^     And  if  the  place  of  performance  is 


1  2  BouUenois,  477,  478,  479. 

S  Dig.  Lib.  22,  tit.  ],  1. 1 ;  Id.  1.  37 ;  ]  Eq.  Abr.  Interest,  E.;  Cham- 
pant  V.  Ranelagh,  Prec.  ch.  128;  De  Sobry  v.  De  Laistre,  2  Harr.  and 
John.  E.  193, 228. 
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different  from  that  of  the  contract,  the  interest  will 
be  according  to  that  of  the  former.^ 

^  297.  Buc,  clear  as  the  general  rule,  as  to  interest, 
is,  there  are  cases,  in  which  its  application  will  be  found 
not  without  embarrassments.  Thus,  where  a  consign- 
or in  China  consigned  goods  for  sale  in  New  York, 
and  deUvered  them  to  the  agent  of  the  consignee  in 
China,  and  the  proceeds  were  to  be  remitted  to  the 
consignor  in  China,  and  there  was  a  failure  to  remit, 
the  question  aro^e,  whether  interest  was  to  be  com- 
puted according  to  the  rate  in  China,  or  in  New  York. 
Mr.  Chancellor  Kent  held,  that  it  should  be  according 
to  the  rate  in  China.  But  the  Appellate  Court  reversed 
his  decree,  and  decided  in  favour  of  the  sale  in  New 
York.  Each  Court  admitted  the  general  rule,  that  the 
interest  should  be  according  to  the  law  of  the  place  of 
performance,  where  no  express  interest  is  stipulated. 
But  the  Court  of  Chancery  thought,  that  the  delivery 
of  the  goods  being  in  China,  and  the  remittance  being 
to  be  made  there,  the  contract  was  not  complete,  until 
the  remittance  arrived,  and  was  paid  there.  The  Ap- 
pellate Court  thought,  that  the  delivery  of  the  goods  in 
China,  to  be  sold  at  New  York,  was  not  distinguisha- 
ble in  principle  from  a  delivery  at  New  York.;  and, 
that  the  remittance  would  be  complete,  in  the  sense  of 
the  contract,  the  moment  the  money  was  put  on  board 
the  proper  conveyance  in  New  York  for  China ;  and 
it  was  then  at  ihe  risk  of  the  consignor.     The  duty 

1  2  Kent  Comm.  Lect.  39,  p.  460,  (2d  edit) ;  Robinson  v.  Bland, 
2  Burr.  R.  1077;  Ekins  v.  East  India  Company,  1  P.  W.  396 ;  Boyce  r. 
Edwards,  4.  Peters  R.  Ill ;  2  Fonbl.  Eq.  B.  5,  ch.  1,§6;  Fanning  v. 
Conseequa,  17  John.  R.  511  ;  De  Sobry  v,  De  Laistre,  2  Harr.  and 
John.  R.  193,  228 ;  Smith  v.  Mead,  3  Connect.  R.  253 ;  Wintbrop  «. 
Carlton,  12  Mnss.  R.  4 ;  Foden  v.  Sharp,  4  John.  R.  183 ;  Henry  on 
Foreign  Law,  p.  53. 
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of  remittance  was  to  be  performed  in  New  York,  and 
the  failure  was  there;  and  consequently  New  York 
interest  only  was  due.* 

^  298.  Another  case  has  arisen  of  a  very  different 
character.  A  note  was  given  in  New  Orleans,  payable 
in  New  York,  for  a  large  sum,  beanng  an  interest  of  ten 
per  cent,  being  the  legal  interest  of  Louisiana,  the  New 
York  legal  interest  being  seven  per  cent.  only.  The 
question  was,  whether  the  note  was  tainted  with  usury, 
and  therefore  void,  as  it  would  be,  if  made  in  New  Yoit. 
The  Supreme  Court  of  Louisiana  decided,  that  it  was 
not  usurious ;  and,  that  the  interest  might  be  stipulated 
for  according  to  the  law  of  Louisiana,  or  that  of  New 
York.  The  Court  seem  to  have  founded  their  judg- 
ment upon  the  ground,  that  in  the  sense  of  the  general 
rule,  there  are,  or  may  be,  two  places  of  contract ; 
that,  in  which  it  is  made ;  and  that,  in  which  it  is  to  be 
performed  ;  LocuSj  ubi  contractus  cekbratus  est ;  locus 
destinatiB  solutionis ;  and  therefore,  that  if  the  law  of 
both  places  is  not  violated,  the  contract  for  interest  will 
be  vaJid.* 

^  299.  There  is  no  doubt,  that  the  phrase  lex  loci 
contractus  may  have  a  double  meaning  or  aspect ;  and, 
that  it  may  indifferently  indicate  the  place,  where  the 
contract  is  actually  made,  or  that,  where  it  is  virtually 
made  according  to  the  intent  of  the  parties,  that  is,  the 
place  of  performance.  Everard,  as  well  as  other  dis- 
tinguished jurists,  refer  to  this  distinction.?  Voet 
places  it  in  a  strong  light.    JVe  tarnen  hie  oriatur  confu- 

1  Conseequa  v.  Fanning,  3  John.  Ch.  R.  587,  610 ;  S.  C.  17  John.  R. 
511,  530,  521. 

s  Depau  v.  Humphreys,  20  Martin  R.  1.  But  see  Van  Schaike  v. 
Edwards,  2  John.  Cas.  355. 

3  20  Martin  R.  22, 23, 24. 
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siOf  locum  contractus  duplicem  facio ;  dUum,  ubi  Jity  de 
quo  jam  dictum ;  aliumj  in  qvrni  destinata  solutio. 
lUud  locum  verum,  hunc  fictum  appellat  Salicet.  Uter^ 
que  tamen  rede  locus  dicitur  contractus^  etiam  secun^ 
dum  leges  civilesj  licet  postremus  aliquid  fictionis  conti- 
neat}  But  for  what  purpose  do  foreign  jurists  refer 
to  the  distmction  ?  Is  it,  that  the  validity  of  the  same 
contract  is  to  be  at  the  same  time  ascertained  in  part 
by  the  law  of  one  country,  and  in  part  by  that  of 
another?  Let  us  attend  to  their  own  words.^  In 
scripturd  instrumenti^  in  ceremoniis  et  solemnitaiibuSf 
et  generoMter  in  omnibus^  qvuB  ad  formam  et  perfection* 
nem  contractus  pertinent^  spectanda  est  consuetudo  re^ 
gionisj  ubi  fit  negotium.  Debet  enim  servari  statutum 
loci  contractus^  quoad  hac^  qiue  oriuntur  secundum 
stcUutum  ipsius  contractus}  Christinaeus  says,  Oene^ 
raliter,  in  omnibus^  qua  ad  formam  contractus  ejusque 
perfectionem  pertinent^  spectanda  est  consuetudo  regio^ 
niSy  ubi  fit  negotiatio  ;  quia  consuetudo  influit  in  con-' 
tractusy  et  videtur  ad  eos  respicere,  et  voluntatem  suam 
eis  commodore}  Everard  says.  Quoad  perfectionem 
contractus^  seu  solemnitatem  adesse^  seu  substantiam 
ejus  requisitam^  semper  inspicitur  statutum  seu  consue* 
tudo  loci  celebrati  contractus} 

^  300.  Now,  it  is  most  manifest,  that  these  writers 
m  tihese  passages  speak  exdusively,  as  to  the  formali- 
ties and  solemnities  and  modes  of  execution  of  con- 
tracts, and  hold,  that  to  be  good  anywhere,  the  local 

1  Voet  De  SUtut  §  9,  ch.  2,  §  11,  p.  270.  See  also  3  BouUenoiB, 
488 ;  Boullenois,  Quest,  sur  Contr.  des  Lois,  p.  330  to  338. 

'  Not  having  access  to  the  works  of  Christinteus,  £verard,  Alex- 
ander, or  Bartolus,  I  am  compelled  to  quote  them,  as  I  find  them,  from 
20  Martin  R.  22,  without  any  aid  from  the  context 

3  20  Martin  R.  22,23.  ^  Id.  23.  &  Id.  23. 

Confl.  32 
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law  must  be  followed.  As  they  state  no  exception, 
they  would  seem  to  apply  the  same  rule  to  contracts 
to  be  performed  in  foreign  countries,  as  in  the  place  of 
the  contract  They  do  not  touch  the  question,  now 
under  consideration,  as  to  the  payment  of  interest.  But 
Everard  afterwards  adds.  Sed  ubi  agitur  de  consue- 
tudine  solvendij  vel  de  iis^  qxuE  veniunt  implendi,  diu 
ex  post  contrdctum,  et  in  cUieno  loco  impletione  desti- 
nato,  tunc  inspicitur  locus  destinatis  solutionis} 
Whenever  the  question  is,  as  to  the  usage  of  payment, 
or  of  those  things,  which  are  to  te  performed  a  long 
time  after  the  contract,  and  in  another  place,  where 
the  performance  is  intended,  there  the  law  of  the  place 
of  payment  is  to  govern.*  Now,  this  passage  would 
seem  as  strictly  to  apply  to  the  case  of  a  payment  of 
interest,  as  to  the  case  of  a  payment  of  principal.  If 
the  parties  have  not  stipulated  a  particular  mterest,  the 
usage  of  the  place  of  payment  \^  certainly  govern. 
If  they  have  stipulated  an  interest,  inconsistent  with 
that  of  the  lex  solutionis,  the  question  will  still  remain, 
whether  it  can  be  lawfully  done. 

§  301.  Bartolus  says,  ^ut  quisris  de  his^  quis  ori- 
untur  secundum  formam  ipsius  contractus,  atU  de  his, 
qfUB  oriuntur  ex  post  facto,  propter  out  negligenliam 
vel  moram.  Primo  casu  intelligitur  locus  contractus  ; 
et  intelligo  locus  contractus  ubi  celebratur,  non  ubi 
collata  solulio?  Now,  whether  Bartolus  meant  here 
wholly  to  repudiate,  or  not,  the  distinction  above  stated, 
as  to  the  lex  loci  contractus,  and  lex  loci  solutionis,  is  un- 
important. He  plainly  goes  no  farther  than  to  decide, 
that  contracts,  wherever  payable,  are  not  valid,  except 

1  20  Martin  R.  25. 

9  Id.  See  also  Vidal  v.  Thompson,  11  Martin  R.  23. 

s  Id.  24. 
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the  forms  of  the  lex  loci  celebrati   contractus  are 
followed. 

^  302.  In  one  passage  Burgundus  says,  that  interest 
is  to  be  allowed  according  to  the  place  of  the  contract ; 
and  that,  if  the  question  comes  under  consideration  in 
a  foreign  court,  the  interest  stipulated,  though  higher 
than  what  is  lawful  by  the  lex  f 07%  ought  to  be  allowed. 
But  where  no  interest  is  stipulated,  there,  the  interest 
is  to  be  ex  mordj  according  to  the  law  of  the  place  of 
payment.^  In  another  place  he  says.  Idem  de  solution 
Tubus  dicAidunii  sdlicetj  ut  in  omnibus^  qxuB  ex  ed  sunt^ 
aut  inde  oriuntur,  aut  circa  iUam  consistunty  aut  aliquo 
modo  affinia  sunt,  consuetudinis  hci  speciemusy  ubi 
eamdem  implere  convenit^  So,  that  if  this  language  is 
to  be  interpreted  in  its  broad  sense,  the  interest  must 
be  according  to  the  law  of  the  place  of  performance. 
Burgundus's  opinion  may  be  thought  of  less  value, 
however,  because  he  applies  the  like  rule  to  prescrip- 
tions. Affinia  solutionis  sunt  pmscriptioy  oblatio 
rei  debitiB.^ 

^  303.  Boullenois,  has  no  where,  to  my  knowledge, 
directly  treated  the  question,  whether  the  interest  may 
be  stipulated  according  to  the  place  of  the  contract, 
when  payment  is  to  be  made  in  another  place,  where 
it  would  be  illegal.  The  citations,  supposed  to  counte- 
nance a  dijSferent  doctrine,  put  the  case  only  of  a  rate 
of  interest  or  annuity,  good  by  the  law  of  the  place  of 
the  contract  (and  for  aught  that  appears,  payable 
there),  and  holds,  that  it  will  be  good,  sdthough  different 
from  the  law  of  the  domicil  of  the  creditor,  or  debtor, 
or  even  of  the  property  pledged  for  security.^ 

1  20  Martin  R.  SS3, 29,  25.    See  also  Vidal  v.  Thomi»oii,  11  Mar- 
tin R.  23. 
»  2  BouUenoiB,  488»  498.  3  Id.  «  Id.  472, 473. 
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^  304.  It  may  then  be  affirmed  with  some  confidence, 
that  the  foreign  jurists,  who  have  been  relied  on,  do  not 
establish  the  asserted  doctrine.  On  the  other  hand, 
there  are  other  foreign  jurists,  whose  doctrines  lead  to 
an  opposite  conclusion.  Thus,  Voet  says,  if  in  one 
place  a  stipulation  for  higher  interest  is  allowed,  than  is 
allowed  in  another,  the  place,  where  the  contract  is  made, 
is  to  decide,  whether  it  is  good,  or  whether  it  exceeds 
that,  which  is  allowable.  But  we  must  remember,  that, 
in  point  of  law,  that  is  not  properly  the  place  of  the 
contract,  where  the  business  is  transacted,  but  where 
the  money  is  to  be  paid.  But  good  faith  must  be 
observed  ;  and  the  place  of  the  contract,  where  higher 
interest  is  allowed,  must  not  be  sought  for  the  purpose 
of  evading  the  law.  And,  he  adds,  that  an  hypothecation 
of  property,  as  security,  in  another  place,  where  inter- 
est is  lower,  will  not  vary  the  rules,  for  the  security 
will  be  treated  as  merely  accessorial.^ 

^  305.  It  has  been  said,  that,  if  the  principle  be, 
that  a  contract,  valid  in  the  place,  where  the  contract 
is  celebrated,  is  void,  if  it  is  contrary  to  the  law  of  the 
place  of  payment,  it  must  establish  the  converse  pro- 
position, that  a  contract  void  by  the  law  of  the  place, 
where  it  is  made,  is  valid,  if  good  by  the  law  of  the  place 
of  payment.*  This  would  seem  to  be  reasonable ; 
and  the  doctrine  is  supported  by  modem  cases,  not- 
withstanding the  old  cases  have  been  sup|X)sed  to  lead 
to  a  contrary  conclusion.  In  Connor  v.  Bellamont  (2 
Atk.  381),  a  bond  was  executed  in  Ireland  for  a  debt 
contracted  in  England ;  and  because  it  constituted  a 
security  on  lands  in  Ireland,  Lord  Chancellor  Hard- 


1  Voet  ad  Pand.  Lib.  22.  tit.  1.  §  6;  Id.  Lib.  4.  tit  L  §  29. 
s  20  Martin  R.  30. 
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wicke  held,  that  it  was  valid,  though  it  bore  the  Irish 
interest  of  seven  per  cent  But  he  thought  it  would 
have  been  otherwise,  if  it  had  been  a  simple  contract 
debt ;  or  if  the  bond  had  been  executed  in  England.^ 
Mr.  Chancellor  Kent  has  correctly  laid  down  the  mod- 
em doctrine,  and  is  fully  borne  out  by  the  authorities. 
**  The  law  of  the  place,  (says  he,)  where  the  contract  is 
made,  is  to  determine  the  rate  of  interest,  when  the 
contract  specifically  gives  interest ;  and  this  will  be 
the  case,  though  the  loan  be  secured  by  a  mortgage 
on  lands  in  another  state,  unless  there  be  circumstances 
to  show,  that  the  parties  had  in  view  the  law  of  the 
latter  place  in  respect  to  interest.  When  that  is  the 
case,  Uie  rate  of  interest  of  the  place  of  payment  is  to 
govern.''  * 

^  306.  But  it  has  been  asked,  if  this  be  the  establish- 
ed doctrine,  of  what  use  is  it  for  any  legislature  to 
pass  a  law  for  the  protection  of  the  weak  and  neces- 
sitous 1  ^  And  the  case  of  minors  has  been  mentioned, 
as  exhibiting  the  inconvenience  of  the  principle.  But 
we  have  already  seen,  that  minors  in  one  country  may 
lawfully  contract  m  another,  in  which  they  are  deemed 
of  age.^  The  true  answer  to  all  such  suggestions  is,  that 
no  country  can  give  to  its  own  laws  an  extra-territorial 
authority,  so  as  to  bind  other  nations.  If  it  undertakes  to 
legislate  in  regard  to  acts  or  contracts  performed. else- 
where, it  can  claim  for  its  own  laws  no  other  validity, 
than  the  comity  of  other  nations  may  choose  to  allow 

^  Stapleton  v.  Conway,  3  Atk.  727 ;  S.  C.  1  \  es.  437.  See  Dewar  «. 
Span,  3  T.  R.  435. 

3  2  Kent  Comm.  Lect  39,  p.  460,  461,  (2d  edit);  10  Wheaton  R. 
367;  20  John.  R.  102;  2  Simon.  R.  194;  Robinson  v.  Bland,  2  Burr, 
1077. 

3  20  Martin  R.  30. 

4  12  Martin  R.  597;  Ante  §  82. 
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towards  them.  It  may,  if  it  choose,  deem  all  such 
acts  and  contracts  valid  or  invalid,  according  to  its 
own  laws  ;  but  it  cannot  impose  a  like  obligation  on 

other  nations, 

^  307.  Analogous  to  the  rules  respecting  interest, 
would  seem  to  be  the  rule  of  damages  in  cases,  where 
the  contract  is  not  strictly  pecuniary,  or  where  the 
right  arises  ex  delicto.  Thus,  if  a  ship  be  illegally 
converted  in  the  East  Indies,  the  interest  there  will 
be  allowed  by  way  of  damages,*  So,  the  damages  on 
a  bill  of  exchange  will  be  according  to  the  lex  loci  con- 
tractus of  the  particular  party.*  So,  if  a  note,  made 
in  a  foreign  country,  is  for  the  payment  of  a  certam 
sum  in  sugar,  and  by  custom,  such  notes  are  payable 
in  sugar  at  a  valuation,  the  law  of  the  place  is  to  gov- 
ern in  the  damages.* 

^  308.  Where  a  contract  is  made  in  one  country, 
and  is  payable  in  the  currency  of  that  country,  and  a 
smt  is  afterwards  brought  in  another  country,  to  recover 
on  the  contract,  a  question  often  arises,  as  to  the  man- 
ner, in  which  the  amount  of  the  debt  is  to  be  ascertain- 
ed, whether  at  the  existing  or  established  par  value  of 
the  currencies  of  the  two  countries,  or  according  to  the 
rate  of  exchange  between  them.  For  instance,  a  debt 
of  «£100  is  contracted  in  England,  and  payable  there; 
and  afterwards  a  suit  is  brought  in  America  for  the 
recovery  of  the  amount.  The  present  par  fixed  by 
law  between  the  two  countries  is,  to  estimate  the  pound 
sterling  at  four  dollars  and  eighty  cents ;  but  the  rate 

1  EkiDs  V.  East  India  Company,  1  P.Will.  395,  996;  Conseequav. 
Willing,  Peters  Cir.  R.  225 ;  Id.  303. 

9  Slacam  v.  Pomeroy,  6  Cranch.  221 ;  Hazlehurst  v.  Keao,  4  Yates 
R.  19  ;  Pothier  Oblig.  n.  171. 

8  Courtois  V.  Carpentier,  1  Was.  Cir.  R.  376. 
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of  exchange,  on  bills  drawn  in  America  on  England,  is 
generally  at  from  8  to  10  per  cent,  advance.  In  a  re- 
cent case,  it  was  held  by  the  King's  Bench,  m  an  ac- 
tion for  a  debt  payable  in  Jamaica,  and  sued  in  Eng- 
land, that  the  amount  should  be  ascertained  by  adding 
the  rate  of  exchange  to  the  par  value ;  and  so,  vice  versdj 
deducting  it,  when  the  exchange  is  below  the  par.  But 
this  seems  to  have  been  against  Lord  Tenterden's 
judgment.^  And  it  is  difficult  to  reconcile  it  with  the 
doctrine  of  some  other  cases.*  In  a  late  American 
case,  where  the  payment  was  to  be  in  Turkish  piastres 
(but  it  does  not  appear  from  the  Report,  where  the  con- 
tract was  made,  or  was  payable),  it  was  held  to  be  the 
settled  rule  "  where  money  is  the  object  of  the  suit,  to 
fix  the  value  according  to  the  rate  of  exchange  at  the 
time  of  the  trial." '  It  is  impossible  to  say,  that  a  rule 
laid  down  in  such  general  terms  ought  to  be  deemed 
of  universal  application  ;  and  cases  may  easily  be 
imagined,  which  might  justly  form  exceptions. 

^  309.  The  proper  rule  would  seem  to  be,  in  all 
cases,  to  allow  that  sum  in  the  currency  of  the  country, 
where  the  suit  is  brought,  which  should  approximate 
most  nearly  to  the  amount,  to  which  the  party  is  enti- 
tled in  the  country,  where  the  debt  is  payable,  calculat* 
ed  by  the  real,  and  not  by  the  nominal  par  of  exchange.^ 

1  Scott  «.  Bevao,  2  Barn.  &.  Adolp.  78.    See  Delegal  v.  Naylor,  7 
Bing.  R.  460 ;  Ekins  v.  East  India  Company,  1  P.  Will.  396. 
a  See  Cockerell  v.  Barber,  16  Ves.  461. 

3  Lee  V.  Wilcocks,  5  Serg.  &.  R.  48. 

4  In  Cash  v.  Kenneon,  (11  Vesey  R.  314),  Lord  Elden  held,  that  if  a 
man,  in  a  foreign  country,  agrees  to  pay  £100  in  London,  upon  a  given 
day,  he  ought  to  have  that  sum  there  on  that  day.  And  if  he  fails  in 
that  contract,  wherever  the  creditor  sues  him,  the  law  of  that  country 
ought  to  give  him  just  as  much,  as  ho  would  have  had,  if  the  contract 
had  been  peifonned. — J.  Voet  says,  "  Si  major,  alibi  minor,  eorundem 
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In  some  countries  there  is  an  established  par  of  ex- 
change by  law,  as  in  the  United  States,  where  the 
pound  sterling  of  England,  is  now  valued  at  four  dol< 
lars  and  eighty  cents.  In  other  countries,  the  original 
par  has,  by  the  depreciation  of  the  currency,  become 
merely  nominal ;  and  there,  we  should  resort  to  the 
real  par.  And,  where  there  is  no  established  par  from 
a  depreciation  of  the  currency,  there,  the  rate  of  ex- 
change may  justly  furnish  a  standard,  as  the  nearest 
approximation  of  the  relative  value  of  the  currencies. 
And  where  the  debt  is  payable  in  a  particular  known 
coin,  as  Sicca  rupees,  or  Turkish  piastres,  there  the 
mint  value  of  the  coin,  and  not  the  mere  bullion  value, 
in  the  country,  where  the  coin  is  issued,  would  seem 
to  furnish  the  proper  standard,  since  it  is  referred  to 
by  the  parties  in  their  contract. 

§  310.  And  in  all  these  cases  we  are  to  take  into 
consideration  the  place,  where  the  money  is  payable  ; 
for  wherever  the  creditor  may  sue  for  it,  he  is  enti- 
tled to  have  an  amount  equal  to  what  he  must  pay, 
in  order  to  remit  it  to  that  country.*  Thus,  if  a  note 
were  made  in  England,  for  <£100  sterling,  payable  in 
Boston  (Mass.),  if  a  suit  were  brought  in  Massachu- 
setts, the  party  would  be  entitled  to  recover  four 
hundred  and  eighty  dollars,  that  being  the  established 
par  of  exchange  by  our  laws.  But,  if  our  currency 
had  become  depreciated  by  a  debasement  of  our  coin- 
age, then  the  depreciation  ought  to  be  allowed  for,  so 


nummorum  valor  sit,  in  solutione  faciendd. ;  non  tarn  spectanda  potestaa 
pecunis,  que  est  in  loco,  in  quo  contractus  celebratus  est,  quam  potius 
que  obtinet  in  regione  illi,  in  quk  contractus  implementum  faciendum 
est"  * 
1  See  1  Cbitty  on  Comm.  and  Manufact  ch.  12,  p.  650,  651. 

*  Voot.  ad  Pmd.  Lib.  151  tit.  1.  $  96.    Honty  on  Foreign  I^nr  43,  nolo. 
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as  to  bring  the  sum  to  the  real,  instead  of  nominal  par.^ 
But,  if  a  like  note  were  given  in  England  for  <£100, 
payable  in  England,  or  payable  generally  (which  in 
legal  effect  would  be  the  same  thing) ;  there,  in  a  suit 
in  Massachusetts,  the  party  would  be  entided  to  recov- 
er, in  addition  to  the  four  hundred  and  eighty  dollars, 
the  rate  of  exchange  between  Massachusetts  and  Eng- 
land, which  is  ordinarily  from  eight  to  ten  per  cent, 
above  par.  And  if  the  exchange  were  below  par,  a 
proportionate  deduction  should  be  made  ;  so  that  the 
party  would  have  his  money  replaced  in  England  at 
exactly  the  same  amount,  which  he  would  be  entiUed 
to  receive  in  a  suit  there. 

^311.  This  distinction  may,  perhaps,  reconcile  most 
of  the  cases,  between  which,  there  is,  at  first  view,  an 
apparent  contrariety.  It  was  evidently  acted  on  in  Dun- 
gannon  v.  Hackett,^  where  money,  payable  in  Ireland, 
was  sued  for  in  England ;  and  the  Court  allowed  Irish 
mterest,  but  directed  an  allowance  to  the^debtor  for 
the  payment  of  it  in  England,  and  not  in  Ireland.  It 
is  presumable,  that  the  money  was  of  less  value  in 
Ireland,  than  in  England.  A  like  rule  was  adopted  in 
Ekins  V.  The  East  India  Company,'  where  money 
payable  in  India  was  recovered  in  England ;  and  the 
charge  of  remitting  it  from  India  was  directed  to  be 

deducted. 

"■■«.™^.— ^— ^— ^•-^»^— ^— ^— •— ^— ^^— ■~-"^^^-^— ^■^— ■^«^— ^^^— ^""■""""""^■■"""^■""^^■■■"—"■""^^•"•^■"■■^■^■^p^** 

I  Voet  has  expressed  an  opinion  upon  this  subject  in  general  tenna. 
^Quid  si  in  specie  de  nummorum  aut  redituum  solutione  difficultas  ince- 
dat,  si  forte  valor  sit  immutatus,  an  spectabitur  loci  valor,  ubi  contractcui 
erat  celebratus,  an  loci,  in  quern  destinata  erat  solutio  ?  Respondeo, 
ex  general!  regul^,  spectandum  esse  loci  statutum,  in  quern  destinata 
erat  solutio."  Voet  De  Stat.  §  9,  ch.  2,  §  15,  p.  271.  And  he  applies 
the  same  rule,  where  contracts  are  for  specific  articles,  the  measures 
whereof  are  different  in  different  countries.    Id.  §  16,  p.  271. 

a  1  Eq.  Cas.  Abr.  288,  289. 

8  1  Peere  WiU.  396 ;  S.  C.  2  Bit).  Par.  Caa.  72. 

Canfl.  33 
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• 

§  312,  In  Cockerill  r.  Barber/  by  a  will  made 
in  India,  a  legacy  was  given  of  30,000  Sicca  rupees, 
and  the  testator  afterwards  died  in  England,  leav- 
ing personal  property,  both  in^  England  and  India ; 
upon  a  suit  in  chancery  for  the  legacy,  the  master,  to 
whom  it  was  referred,  estimated  the  Sicca  rupees  at 
28.  6d.  per  Sicca  rupee,  being,  the  East  India  Compa- 
ny's rate  of  exchange  between  India  and  Great 
Britain  (i.  e.  on  bills  drawn  in  India  on  Great  Britain), 
at  the  time  the  legacy  became  due.  At  the  same 
time,  the  par  or  sterling  value  of  the  Sicca  rupees  in 
India  and  England  was  2^.  Id  per  Sicca  rupee;  and 
the  East  India  Company's  rate  of  exchange  between 
Great  Britain  and  India  (i.  e.  on  bills  drawn  in  Eng- 
land on  India)  was  2s.  Sd.  Upon  exceptions  taken, 
it  was  contended,  that  either  the  par  of  exchange^  or 
the  rate  of  exchange  between  Great  Britain  and  India 
ought  to  have  been  adopted.  Lord  Eldon  said,  that  in 
cases  of  foreign  legacies,  the  Court  have  directed  them 
"  to  be  computed  according  to  the  (real)  value  of  the 
currency  of  the  country,  to  which  the  testator  belong- 
ed, or  where  the  property  was ;  and  no  more  was  done 
in  such  cases,  than  ascertaining  the  value  of  so  many 
pounds  in  the  current  coin  of  the  country,  and  paying 
that  amount  out  of  the  funds  in  court.  I  do  not  believe 
the  Court  have  ever  said,  they  would  not  look  at  the 
value  of  the  current  coin  of  the  country,  but  would  take 
it  as  bullion.  At  the  time  of  Wood's  half-pence  in  Ire- 
land, whatever  was  their  actual  worth,  yet  payment  in 
England  must  have  been  according  to  their  nominal 
current  value,  not  the  actual  value.  So,  whatever  was 
the  current  value  of  the  rupee  at  the  time,  when  this 
legacy  ought  to  be  paid,  is  the  ratio,  accordmg  to 


16  Ves.  461,  465. 
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which  payment  must  be  made  here  in  pounds  sterl- 
ing. If  twelve  of  Wood's  half-pence  were  worth  six 
pence  in  this  Court,  six  pence  must  have  been  the  sum 
paid.  And  in  a  payment  in  this  court j  the  cost  of  re- 
mittance  has  nothing  to  do  with  it.  So,  if  the  value  of 
30>000  rupees,  at  the  time  the  payment  ought  to 
have  been  made  in  India  was  <£  10,000,  that  is  the  sum 
to  be  paid  here,  without  any  consideration  as  to  the 
expence  of  remittances^  And  he  accordingly  directed 
the  master  to  review  his  report,  and  the  legacies  to  be 
paid,  according  to  the  current  value  of  the  Sicca  rupee 
in  Calcutta. 

§  313.  In  considering  this  decision,  it  is  material 
to  observe,  that  the  will  was  made  in  India,  and,  of 
course,  the  legacy  payable  there;  and  the  testator 
died  in  England,  leaving  personal  assets  in  both  coun- 
tries. Under  these  circumstances,  the  legatee  was 
not  compellable  to  resort  to  England  for  payment  of 
the  legacy ;  but  he  elected  of  his  own  mere  choice  to 
receive  it  there.  He  might  have  resorted  to  India, 
if  he  had  pleased ;  ^  and  if  so,  he  would  have  been 
entitled  to  the  exact  amount  of  30,000  Sicca  rupees, 
according  to  their  current  value  there.  He  ought  not, 
then,  by  resorting  to  a  court  in  England  to  oblige  the 
estate  to  bear  the  charge  of  remittance  of  the  amount 
to  England,  which  it  was  charged  with  by  the  master's 
report  Nor  ought  the  estate,  upon  his  mere  election 
to  receive  the  amount  in  England,  to  pay  for  the 
remittance  of  the  same  from  England  to  India.  The 
decree  of  the  Court  was,  therefore,  manifestly  right. 


1  See  Bourke  v.  Ricketts,  10  Yes.  332,  and  Raithby's  Notes  to  Rane- 
lagh  «.  Champaot,  2  Vern.  395 ;  Saunden  v.  Drake,  2  Atk.  466 ;  Sta- 
pleton  V.  Conway,  1  Yes.  427. 
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and  consistent  with  the  principles  above  stated.  But 
the  language  of  the  Court  does  not  seem  to  put  the 
case  upon  this  clear  ground ;  but  to  put  ft  upon  the 
ground,  that  the  value,  at  the  par  of  exchange  (not 
indeed  nominal,  but  real),  without  any  reference  to  the 
place  of  payment,  or  remittance,  was,  in  all  cases,  the 
true  rule.  It  admits,  however,  of  some  doubt,  whether 
the  Court  intended  to  make  so  general  an  application 
of  its  language,  and  did  not  intend  to  restrain  it  to  the 
circumstances  of  the  particular  case.  Suppose  the 
executor  in  India  had  remitted  all  the  funds  to  Eng- 
land, and  had  become  domiciled  there,  and  the  legatee 
had  always  lived  in  India;  would  not  the  latter,  having 
no  other  means  of  getting  payment  but  by  a  suit  in 
England,  have  been  entitled  to  the  charge  of  remit- 
tance to  India  ?  Without  expressing  any  opinion 
upon  the  subject,  it  may,  perhaps,  be  thought  worthy 
of  further  consideration.  And  Scott  v.  Bevan,*  already 
cited,  is  certainly  at  variance  with  the  decision,  as  a 
doctrine  of  universal  application.' 

1  2  Barn.  &  Adolph.  78.    See  also  Delegal  v.  Naylor,  7  Bing.  R.  460. 

9  In  the  case  of  mixed  money,  in  Sir  John  Davies's  Reports,  [28],  48, 
there  is  a  curious  discussion,  as  to  the  nature  and  changes  of  Eng- 
lish currency.  A  bond  was  given  in  England  for  the  payment  of 
'*  £100  sterling,  current  and  lawful  money  of  England,"  to  be  paid  in 
Dublin,  Ireland  ;  and  between  the  time  of  giving  the  bond,  and  its 
becoming  due,  Queen  Elizabeth,  by  proclamation,  recalled  the  existing 
currency  in  Ireland,  and  issued  a  new  debased  coinage  (called  mixed 
money),  declaring  it  to  be  the  lawful  currency  of  Ireland.  A  tender 
was  made  in  this  debased  coin,  or  mixed  coin,  in  Dublin,  in  payment  of 
the  bond.  The  question,  before  the  Privy  Council  of  Ireland,  was, 
whether  the  tender  was  good,  or  ought  to  have  been  in  currency,  or 
value,  equal  to  the  current  lawful  money,  then  current  in  England. 
The  Court  held  the  tender  good  ;  first,  because  the  mixed  money  waa 
current  lawful  of  England,  Ireland  being  within  the  sovereignty  of  the 
British  crown  ;  and  secondly,  because  the  payment  being  to  be  in  Dub- 
lin, it  could  be  made  in  no  other  currency,  Uian  the  existing  currency 
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^314.  Negotiable  Instruments  often  present  ques- 
tions of  a  like  mixed  nature.  Thus,  suppose  a  nego- 
tiable bill  of  exchange  is  drawn  in  Massachusetts  on 
England,  pnd  is  indorsed  in  New  York,  and  again  by 
the  first  indorsee  in  Pennsylvania,  and  by  the  second 
in  Maryland,  and  the  bill  is  dishonored;  what  damages 
will  the  holder  be  entitled  to  ?  The  law  as  to  damages 
in  these  states  is  different  (in  Massachusetts  10  per 
cent,  in  New  York  and  Pennsylvania  20  per  cent.,  and 
in  Maryland  15  per  cent,^) ;  what  rule  then  is  to  govern  1 
The  answer  is,  that,  in  each  case,  the  lex  loci  contractus. 
The  drawer  is  liable,  according  to  the  law  of  the  place, 
"where  the  bill  was  drawn ;  and  the  successive  indors- 
ers,  according  to  the  law  of  the  place  of  their  indorse- 
ment, every  indorsement  being  treated  as  a  new  and 
substantive  contract.^  The  consequence  is,  that  the 
indorser  may  render  himself  liable,  upon  a  dishonor  of 
the  bill,  for  a  much  higher  rate  of  damages,  than  he 
can  recover  from  the  drawer.    But  this  results  from 


of  Ireland,  which  was  the  mixed  money.    The  Court  do  not  seem  to 
have  considered,  that  the  true  value  of  the.  English  current  money 
might,  if  that  was  required  hy  the  bond,  have  been  paid  in  Irish  curren- 
cy, though  debased,  by  adding  so  much  more,  as  would  bring  it  to  the 
par.    And  it  is  extremely  difficult  to  conceive,  how  a  payment  of  cur- 
rent lawful  money  of  Englctnd,  could  be  interpreted  to  mean  current,  or 
lawful  money  of  Ireland^  when  the  currency  of  earh  kingdom  was  differ- 
ent, and  the  royal  proclamation  made  a  distinction  between  them,  the 
mixed  money  being  declared  the  lawful  currency  of  Ireland  only.    Per- 
haps the  desire  to  yield  to  the  royal  prerogative  of  the  Queen  a  submis- 
sive obedience,  as  to  all  payments  in  Ireland,  may  account  for  a  decis- 
ion so  little  consonant  with  the  principles  of  law  in  modern  times.* 
1  3  Kent  Comm.  Lect  44,  p.  116  to  120,  (2d  edition.) 
>  Powers  V.  Lynch,  3  Mass.  R.  77 ;  Prentiss  v.  Savage,  13  Mass.  R. 
20,  23,  24 ;  Slacum  v.  Pomeroy,  6  Cranch,  221 ;  Depau  v.  Humphreys, 
90  Martin  R.  1, 14,  13 ;  Hicks  v.  Brown,  12  John.  R.  142 ;  Bayley  on 
Bills,  chap.  A.  p.  28,  Phillips  &  Sewall's  Edition. 

*  Bee  Keainej  v.  King,  9  Bam.  St  Aid.  301 ;  Sprowle  «.  Less,  ^  Bern,  k  Cree.  18. 
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his  own  voluntary  contract ;  and  not  from  any  collis- 
ion arising  from  the  nature  of  the  original  contract^ 

^315.  It  has  sometimes  been  suggested,  that  this 
doctrine  is  a  departure  from  the  rule,  that  the  law  of 
the  place  of  payment  is  to  govern.*  But  correctly 
considered,  it  is  entirely  in  conformity  to  the  rule. 
The  drawer  and  indorsers  do  not  contract  to  pay  the 
money  in  the  foreign  place,  on  which  the  bill  is  drawn; 
but  only  to  guarantee  its  acceptance,  and  payment 
there  by  the  drawee  ;  and  m  default  of  such  payment, 
they  agree  to  reimburse  the  holder,  in  principal  and 
damages,  at  the  place,  where  they  respectively  enter- 
ed into  the  contract* 

§  316.  Nor  is  it  any  departure  from  the  rule  to 
hold,  that  the  time  of  payment  of  such  a  bill  is  to  be 
according  to  the  law  of  the  place,  where  it  is  payable ; 


1  Pardessus  has  discussed  this  matter  at  large.  He  adopts  the  gen- 
eral doctrine  here  stated,  that  the  law  of  the  place  of  each  indorsement 
is  to  govern,  as  each  indorsement  constitutes  a  new  contract  between 
the  immediate  parties.  And  he  applies  the  same  rule  to  damages ;  and 
says,  that,  if  the  law  of  the  place,  where  a  bill  of  exchange  is  drawn,  ad- 
mits of  the  accumulation  of  costs  and  charges  on  account  of  re-exchanges 
(as  is  the  law  of  some  countries),  in  such  a  case  each  successive  indors- 
er  may  become  liable  to  the  payment  of  such  successive  accumula- 
tions, if  allowed  by  the  law  of  the  place,  where  they  made  their  indorse- 
ment. He  seems,  indeed,  to  press  his  doctrine  farther,  and  to  hold,  that, 
if  the  law  of  the  place  of  such  indorsement  does  not  allow  such 
accumulation  of  re-exchanges,  but  the  law  of  the  place,  where  the 
bill  is  drawn,  does,  the  indorsers  will  be  liable  to  pay,  as  the  drawer 
would.  But  his  reasoning  does  not  seem  satisfactory ;  and  it  is  certainly 
inconsistent  with  the  acknowledged  doctrines  of  th^  common  law.  Par- 
dessus, Droit  Commerc.  art.  1500.  See,  also,  Henry  on  Foreign  Laws, 
53  Appx.  239  to  242 ;  3  Kent  Comm.  Lect.  44,  p.  115,  (2d  edition.) 

9  2  Kent  Comm.  Lect.  39,  p.  459,  460 ;  Chitty  on  BUls,  p.  191  to  194, 
(8th  edit  London.) 

3  Potter  V.  Brown,  5  East  R.  123, 130 ;  Hicks  v.  Brown,  12  John.  R. 
142 ;  Powers  v.  Lynch,  3  Mass.  R.  77;  Prentiss  o.  Savage,  13  Mass.  R. 
20, 24;  Pardessus,  Droit  Comm.  art  1497. 
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as,  that  the  days  of  grace  are  to  be  allowed,  as,  by  law 
or  custom,  they  exist  there ;  *  for  such  is  the  appro- 
priate construction  of  the  contract,  according  to  the 
rule.* 

^317.  But  suppose  a  negotiable  note  is  made  in 
one  country  and  payable  there,  and  it  is  afterwards 
indorsed  in  another  country,  and  by  the  law  of  the 
former  equitable  defences  are  let  in,  in  favour  of  the 
maker,  and  by  the  latter  excluded ;  what  rule  is  to 
govern,  in  regard  to  the  holder  1  The  answer  is,  the 
law  of  the  place,  where  the  note  was  made ;  for  there 
the  maker  undertook  to  pay  ;  and  the  subsequent 
negotiation  did  not  change  his  obligation  or  right.' 
Acceptances  of  bills  are  governed  by  the  same  prin- 
ciples. They  are  deemed  contracts  in  the  place, 
where  they  are  made,  and  are  to  be  performed.^  But, 
suppose  a  negotiable  acceptance,  or  a  negotiable  note, 
made  payable,  generally,  without  any  specification  of 
place ;  what  law  is  to  govern,  in  case  of  a  negotiation 
of  it  by  one  holder  to  another  in  a  foreign  country,  in 
regard  to  the  acceptor  or  maker  ?  Is  it  a  contract,  by 
them  to  pay  in  any  place,  where  it  is  negotiated,  so 
as  to  be  deemed  a  contract  of  that  place,  and  govern- 
ed by  its  lawsl  The  Supreme  Court  of  Massachusetts 
have  held,  that  it  creates  a  debt  payable  any  where,  by 
the  very  nature  of  the  contract ;  and  it  is  a  promise 
to  whosoever  shall  be  the  holder  of  the  bill  or  note.* 
Assuming  this  to  be  true  ;  still  it  does  not  follow,  that 


1   See  2  Kent  Comm.  459,  460;  Chitty  on  Bills,  p.  191, 8th  edit.  Loo- 
don  ;  Pothier  Contrat  de  Change,  n.  15, 155;  5  Pardessus,  §  1495. 
9  Vedal  V.  Thompson,  11  Martin,  2S,  24. 
«  Ory  V.  Winter,  16  Martin,  R.  277. 
4  Lewis  V.  Owen,  4  B.  &  Aid.  654.    • 
&  Braynard  «.  Maynard,  8  Pick.  R.  194. 
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the  law  of  the  place  of  the  negotiation  is  to  govern  ; 
for  the  transfer  is  not,  as  to  the  acceptor  or  maker,  a 
new  contract ;  but  it  is  under,  and  a  part  of,  the  original 
contract,  and  springs  up  from  the  law  of  the  place, 
where  that  contract  was  made.  A  contract  to  pay 
generally  is  governed  by  the  law  of  the  place,  where 
it  is  made  ;  for  the  debt  is  payable  there,  as  well  as  in 
any  other  place.  To  bring  a  contract  within  the  gen- 
eral rule  of  the  lex  loci,  it  is  not  necessary,  that  it 
should  be  payable  exclusively  in  the  place  of  its  origin. 
If  payable  every  where,  then  it  is  governed  by  the  law 
of  the  place,  where  it  is  made;  for  the  plain  reason, 
that  it  cannot  be  said  to  have  the  law  of  any  other 
place  in  contemplation  to  govern  its  validity,  obligation, 
or  interpretation.  All  debts  between  the  original  par- 
ties are  payable  every  where,  unless  some  special  pro- 
vision to  the  contrary  is  made ;  and,  therefore,  the  rule 
is,  that  debts  have  no  sitiis  ;  but  accompany  the  cred- 
itor everywhere.^  The  holder,  then,  takes  the  contract 
of  the  acceptor  or  maker,  as  it  was  originally  made, 
and  as  in  the  place,  where  it  was  made.  It  is  there, 
that  the  promise  is  made  to  him  to  pay  every- 
where. 

§  318.  A  case  a  little  more  difficult  in  its  texture, 
is,  when  a  contract  is  made  in  one  country,  for  pay- 
ment of  money  in  another  country,  and,  by  the  laws 
of  the  latter,  a  stamp  is  required,  and  not  by  those  of 
the  former ;  whether  it  is  governed  by  the  lex  solu^ 
tioniSy  or  not.  And  it  has  been  held,  that  it  is  not ; 
upon  the  ground,  that  an  instrument,  as  to  its  form  and 


1  Blanchard  v.  Russell,  13  Mass.  R.  1,  6;  Slacum  v.  Pomeroj, 
6  Cranch,  221. 
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solemnities,  is  to  be  governed  by  the  kx  hci  contractus  / 
and  that  a  stamp  is  not  required  by  the  principle.^ 

^319.  But  a  case,  still  more  difficult  to  reconcile 
i^ith  established  principles,  in  its  actual  adjudication, 
has  occurred  in  Massachusetts*    A  bill  of  exchange 
"WBs  drawn  at  Manchester,  in  England,  upon  a  firm 
established  at  Boston,  in  Massachusetts,  payable  in 
London,  and  was  accepted  at  Manchester  by  one  of 
the  firm,  then  there.    The  bill  was,  therefore,  drawn 
in   England,   accepted  in  England,  and   payable  in 
England.    But,  upon  its  dishonour,  it  was  held,  that 
it  was  to  be  deemed  a  bill  accepted  in  Boston,  be- 
cause the  domicil  of  the  firm  was  there,  and  that  dam- 
ages were  recoverable  of  10  per  cent.,  as  they  would 
be  upon  a  like  bill,  accepted  in  Boston*'    There  was 
nothing  upon  the  face  of  the  bill,  that  alluded  to  an 
acceptance  in  Boston,  and  nothing  in  the  circumstances, 
that  pointed  in  that  direction.    It  was  certainly  compe- 
tent for  the  firm  to  contract  in  England,  and  accept  in 
England ;  and,  beyond  all  question,  if  the  bill  had  been 
drawn  solely  on  the  person,  who  accepted  it,  the  accep- 
tance must  have  been  deemed  to  be  made  in  England, 
notwithstanding  his  domicQ  was  in  Boston.    Is  there 
any  difference  between  an  acceptance  by  a  firm,  and 
by  a  single  person  ?    Is  not  the  general  principle  of 
law,  that  which  is  affirmed  by  Casaregis,  that  a  con- 
tract or  acceptance  is  to  be  deemed  made,  where  the 
contract  or  acceptance  is  perfected,  eo  loci,  quo  uUitnus 
in  contrahendo  assentUur?^    It  has  certainly  been  put 

1  Vidal  V.  Thompson,  11  Martin  R.  23^  ^4, 25.  But  lee  ante,  §  260, 
and  note;  Wynne  v.  Jackson,  2  Russell  R«  351;  Clegg  v,  Lery,  3 
Camp.  R.  166 ;  James  v.  Catherwood,  3  Dowl.  d&  Ryl.  R.  190. 

s  Gximshaw  «.  Bender,  6  Mass.  R.  157. 

s  Casaregis  Disc.  179,  n.  1. 

Confl.  34 
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upon  that  ground  in  many  modem  authorities.^  And, 
therefore,  if  the  acceptor  be  an  accommodation  accep- 
tor, payments  by  him  of  the  bills,  drawn  by  the  drawer 
in  a  oreign  country,  will  be  deemed  payments  imder 
a  contract,  made  with  the  drawer  in  the  place  of 
acceptance  and  payment* 

§  320.  The  doctrine  maintained  in  this  case,  (6  Mass. 
B.  157,)  is  directly  in  conflict  with  that  maintained 
under  similar  circumstances  by  the  Supreme  Court 
of  New  York.  The  latter  held,  that  the  bill  haying 
been  drawn  in  England,  and  made  payable  tber^  and 
accepted  there,  it  was  to  be  treated  as  an  English 
contract,  and  the  English  interest  of  6  per  cent  only 
was  allowable  for  the  delay  of  payment'  This  decis- 
ion, being  in  entire  harmony  with  the  general  prin- 
ciples on  this  subject,  will  probably  obtam  general 
credit  in  the  commercial  world.^ 

§321.  In  stating  the  foregoing  rules,  we  have  been 
necessarily  led  to  the  consideration  of  many  of  what 
are  properly  deemed  the  effects  of  contracts,  which, 
like  the  validity  of  contracts,  are  dependent  upon,  and 
are  to  be  governed  by,  the  kx  loci  contractus.  These 
effects  are,  the  right  conferred  on  the  party,  for  whose 
benefit  the  conti*act  is  made ;  the  correspondent  duty 
of  the  other  party  to  fulfil  it;  the  right  of  action, 
which  arises  from  the  non-fulfilment ;  and  the  con- 
sequential right  to  interest  or  damages,  for  the  injury 

1  Boyce  v.  Edwards,  4  Peten  R.  Ill ;  P.  Voet  0e  Statot  $  d,  oh.  % 
J  14.  See  also  McCandish  «.  Cruger,  2  Bay  R.  377;  Bain  v.  Ackworth, 
1  S.  Car.  R.  107 ;  Lewis  v.  Owen,  4  B.  &  Aid.  654. 

3  Lewis  V.  Owen,  4  B.  &  Aid.  654.  ^ 

3  Foden  V.  Thorp,  4  John.  R.  183. 

«  See  Bayley  on  Bills,  (4th  edition,)  eh.  A.  p.  28  to  32. 
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done  by  such  Bon-fulfilment  to  tbe  injured  party«^ 
The  manner,  in  which  remedies  are  to  be  admin- 
istered, will  fall  under  another  and  distinct  head. 

§  322;  But  there  are  some  other  effects,  which 
may  be  deemed  accompaniments,  effects,  or  incidents 
of  contracts,  which  may  deserve  a  passing  notice. 
They  are  properly  collateral  to  them,  and  arise  by  opera- 
tion of  law,  or  by  the  act  of  the  parties.  Among 
these  may  be  placed  the  liability  of  partners  and  part 
owners  for  partnership  debts.  If,  by  the  law  of  the 
place,  where  the  contract  is  made,  they  would  be 
liable  in  solidOy  although,  by  the  law  of  the  domicil  of 
the  partnership,  they  might  be  liable  only  for  a  pro- 
portionate share,  the  law  of  the  former  will  follow  the 
debt  erery where ;  or  in  other  words,  the  effect  of  the 
lex  lod  of  the  contract  upon  the  liability  of  the  part- 
ners and  part  owners  will  be  of  universal  obligation.' 
By  the  law  of  some  countries  the  acceptor  of  a  bill  of 
exchange  is  discharged  from  his  acceptance,  if^  when 
he  accepted,  the  drawer  was  bankrupt ;  and  this  effect 
of  the  acceptance  regularly  accompanies  it  everywhere, 
as  an  incident.'  Such,  also,  is  the  incidental  right 
of  warranty,  conferred  by  the  civil  law  in  cases  of 
sales  of  merchandise,  not  merely  as  to  title,  but  as  to 
quality.^  Such,  also,  is  the  lien  of  a  vendor,  upon  a 
real  estate  sold  for  the  payment  of  the  purchase  money, 
according  to  the  law  of  England ;  the  lien  given  for 


1  See  Pothier.  Oblig.  n.  141  to  172 ;  Voet  De  Statat.  §  9,  cL  2, 
§  Id ;  ISouUenoia  Qoes.  de  la  Contr.  des  Lois.  p.  990  to  998. 

>  Ferguson  v.  Flower,  16  Martin,  913.  See  also  Carroll «.  V^aters, 
9  Martin  R.  500 ;  Pardessos,  Droit  Comm.  art  1495. 

3  Pardessos,  Droit  Comm.  arL  1495. 

4  Ante,  §  364;  Henry  on  Foreign  Law,  51, 53;  3  Boiillenois,  475, 
476;  Voet  De  Statat  $  9,  eh.  3,  §  10. 
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the  purchase  money,  upon  goods  or  merchandise  sold, 
by  the  civil  law,  and  the  law  of  some  modem  countries ;  ^ 
the  lien  of  a  bottomry  bond  on  the  thing  pledged; 
the  lien  of  mariners  on  the  ship  for  their  wages  ;  the 
priority  of  payment  in  rem^  which  the  law  sometimes 
attaches  to  peculiar  debts,  or  particular  persons.  In 
these,  and  like  cases,  where  the  lien,  or  privilege,  is  cre- 
ated by  the  lex  loci  contractus^  it  will  generally,  though 
not  universally,  be  respected  and  enforced  in  all 
places,  where  the  property  is  found,  or  the  right  can 
be  beneficially  enforced  by  the  lex  faru  And  on  the 
other  hand,  where  the  lien  or  privilege  does  not  exist 
in  the  place  of  the  contract,  it  will  not  be  allowed  in 
another  country,  although  the  local  law,  where  the  suit 
is  brought,  would  otherwise  sustain  it.  Thus,  if  goods 
are  purchased  in  England  by  a  citizen  of  Louisiana, 
in  case  of  his  msolvency,  no  lien  or  privilege  will  exist 
for  the  unpaid  price,  though  the  law  of  Louisiana  allows 
it  in  common  cases.*  Nor  would  there  seem  to  be 
any  just  ground  of  doubt,  that  a  bottomry  bond  would 
be  held  valid  in  rem  in  all  commercisd  countries,  if 
the  lien  is  good,  by  the  law  of  the  place  of  the  con- 
tract 

§  323.  But  the  recognition  of  the  existence  and 
validity  of  such  liens  by  foreign  countries  is  not  to  be 
confounded  with  the  giving  them  a  superiority,  or  pri- 
ority, over  all  other  liens  and  rights  justly  acquired  in 
such  foreign  countries  under  their  own  laws,  merely 
because  the  former  liens  in  the  countries,  where  they 
first  attached,  had  by  law  or  custom  such  superiority, 
or  priority.    Such  a  case  would  present  a  very  differ- 


1  1  Domat,  Ciy.  Law,  B.  4,  §  2,  n.  3. 

•  WhifltOB  V.  Stodder,  8  Martin  R.  95, 134, 135. 
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ent  question,  arising  from  a  conflict  of  rights,  equally 
i?irell  founded  in  the  respective  countries.    "  The  law 
of  the  place,  where  a  contract  is  made,"  said  Mr.  Chief 
Justice    Marshall,  in  delivering  the  opinion  of   the 
Supreme  Court,  in  an  important  case,  ^^  is,  generally 
speaking,  the  law  of  the  contract ;  i.  e.  it  is  the  law, 
by  which  the  contract  is  expounded.    But  the  right 
of  priority  forms  no  part  of  the  contract.    It  is  extrin- 
sic, and  rather  a  personal  privilege,  dependenjt  on  the 
law  of  the  place,  where  the  property  lies,  and  where 
the  court  sits,  which  is  to  decide  the  cause."  ^    And 
the  doctrine  was,  on  that  occasion,  expressly  applied  to 
a  contract,  made  in  a  foreign  country  with  a  person 
resident  abroad. 

^  324.  It  is  here,  also,  that  Huberus  has  laid  down 
his  qualifying  doctrine.     If,  says  he,  the  law  of  another 
country  is  in  conflict  with  that  of  our  own  state,  in 
which  also  a  contract  is  made,  conflicting  with  a  con- 
tract celebrated  elsewhere,  we  should,  in  such  a  case, 
rather  observe  our  own  law,  than  the  foreign  law.^ 
And  he  puts  several  cases  to  illustrate  it.    By  the 
Roman  law,  and  the  law  of  Friezeland,  an  express 
hypothecation  of  a  moveable,  oldest  in  date,  is  enti- 
tled to  a  preference  or  priority,  even  against  a  third 
possessor.    But  it  is  not  so  among  the  Batavians. 
And,  therefore,  if,  upon  such  an  hypothecation,  the 
party  brings  a  suit  in  Holland  against  such  third  pos- 
sessor, his  suit  will  be  rejected ;  because  the  right  of 
such  third  possessor  cannot  be  taken  away  by  the  law 
of  a  foreign  country.' 
^  325.  He  also  puts  another  case.    In  Holland,  if  a 

1  Harrison  v.  Sterry,  5  Cranch,  289, 298 ;  See  12  Wheaton  R.  361,  d6SL 
t  Huberus  Lib.  ],  tit  3,  $  11.  9  Ibid. 
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marriage  contract  is  privately  made,  stipulating   that 
the  wife  shall  not  be  liable  for  debts  contracted  solely 
by  the  husband,  it  is  valid,  notwithstanding  it  is  to  the 
prejudice  of  subsequent  creditors*    But  in  Friezeland 
such  a  contract  is  not  valid,  unless  published ;  nor  would 
the  ignorance  of  the  parties  be  an  excuse,  according  to 
the  Roman  law  and  equity.      And  if  the  husband 
should  contract  debts  in  Friezeland ;  on  a  suit  there, 
the  wife  would   be  held  liable  for  a  moiety  to  the 
Friezian  (i  editors,  and  could  not  defend  herself  under 
her  private  dotal  contract    But  the  Batavian  creditors, 
suing  in  Friezeland,  would  not  be  entitled  to  a  similar 
remedy ;  for,  in  such  a  case,  the  law  of  the  place  of 
their  contract  alone,  and  not  the  law  of  both  countries, 
would  come  under  consideration.^    The  Author  was 
probably  here  treating  of  a  case,  where  the  debts  were 
contracted  in  Friezeland,  after  the  husband  and  wife 
had  removed  their  domicil  there ;  or,  at  least,  if  there 
was  no  change  of  domicil,  where  the  property  of  the 
parties,  to  be  affected  by  the  marriage  contract,  was 
situate  in  Friezeland.      Under  any  other  aspect,  it 
would  be  ditficult  to  maintain  the  doctrine* 

^  326.  Lord  Ellenborough  has  laid  down  a  similar 
doctrine.  "  We  always  import,"  says  he,  **  together 
with  their  persons,  the  existing  relations  of  foreigners, 
as  between  themselves,  according  to  the  laws  of  their 
o  wn  countries ;  except,  indeed,  where  those  laws  clash 
vi'ith  the  rights  of  our  own  subjects  here,  and  one  or 

1  Huberuf,  Lib.  1,  tit  3,  §  IL  —  The  sense  of  this  passage  in  Hu- 
be  !rus,  is  mistranslated  in  the  note  to  3  Dallas  R.  375.  The  translator 
ha  M  translated  the  words,  in  contracHlm$  heic  ceUbraUSf  "  where  the 
mi  urriage  was  contracted  here,"  and  ju$  loci  eontrad&a^  *^  the  law  of 
thi  9  place,  where  the  marriage  was  contracted ; "  whereas  the  aothor  in 
tfaiis  clause  is  manifestly  referring  to  the  contracts  (debts)  of  the  respec- 
tif  e  creditors. 
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Other  of  the  laws  must  necessarily  giye  way ;  in  which 
case  our  own  is  entitled  to  the  preference.  This  hav-> 
ing  been  long  settled  in  principle,  and  laid  up  among 
our  acknowledged  rules  of  jurisprudence,  it  is  needless 
to  discuss  it  farther.*'*  The  Supreme  Court  of 
Liouisiana  have  adopted  a  more  modified  doctrine; 
*'  that,  in  a  conflict  of  laws,  it  must  often  be  a  matter  of 
doubt,  which  should  prevail ;  and,  that  whenever  that 
doubt  does  exist,  the  court,  which  decides,  will  prefer 
the  law  of  its  own  country  to  that  of  the  stranger.^ 
And,  if  the  positive  laws  of  a  state  prohibit  pardcular 
contracts  from  having  effect  according  to  the  rules  of 
the  country,  where  they  are  made,  the  former  must 
prevail." ' 

^  327.  Mr.  Chancellor  Kent  undoubtedly  intended 

to  lay  down  the  same  rule  in  his  Conunentaries,  as  is 

stated  by  Huberus,  and  Lord  EUenborough,  when  he 

said,  ^*  that  when  the  lex  domicilii  (contractus  ?)  and 

the  lex  fori  (as  to  conflicting  rights  acquired  in  each  ?) 

come  in  direct  collision,  the  comity  of  nations  must 

yield  to  the  positive  law  of  the  land.    /»  tali  confUctu 

magis  eaty  vtjus  nostrum^  quamjus  aliorumy  servemm.^^ 

He  could  not  mean  to  say,  that  rights,  acquired  under 

the  law  of  the  place  of  domicil,  were  not  to  be  enforced 

in  another  forum,  because  the  laws  of  the  latter  did  not 

recognise  such  rights  or  obligations  in  cases  arisiig 

within  its  own  territories. 

^  328.  This  subject  will  be  resumed  hereafter  under 
other  heads.  But  the  remarks  of  a  learned  Scottish 
Judge,^  may  here  be  properly  introduced.   ^*  The  ap- 

1  Potter  V.  BrowD,  5  East,  124,  ISO. 

9  Saul  V.  His  Creditors,  17  Martin  R.  596.  3  id.  p.  586, 587. 

4  3  Kent  Comm.  Lect  39,  p.  461,  (3d  edit) 

&  Lord  Robertson,  Fergusson  on  Marr.  and  Dir.  397. 
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pKcadon  of  the  lex  loci  to  contracts,  though  general,  is 
not  universaL  It  does  not  take  place,  where  the  par- 
ties, at  the  tune  of  entering  into  the  contract,  had  the 
law  of  another  kingdom  in  riew ;  or  where  the  iex 
loci  is  in  itself  unjust,  or  contra  honos  mores ;  or  con- 
trary to  the  public  law  of  the  stat^  as  regarding  the 
interests  of  religion,  or  morality,  or  the  general  well- 
being  of  society.** 

§  329.  It  may  also  be  stated,  though  the  proposition 
&as  been  already  incidentally  considered,  that,  when 
t  debt  is  contracted  in  a  foreign  country,  it  is  not  to 
be  deemed  exclusively  payable  there,  unless  there  is 
ii  the  contract  itself  some  stipulation  to  that  effect 
Got  the  contrary,  a  debt  contracted  in  a  particular 
country,  and  not  limited  to  a  particular  place  of  pay- 
ment, is,  by  operation  of  law,  payaWe-^verywhere,  and 
majr  be  enforced,  whererer  the  debtor  or  his  property 
can  be  found.^ 

(  330.  Having  considered  the  principles  applicable 
to  the  nature,  validity,  interpretation,  and  effect  of  con- 
tracts, we  are  next  led  to  the  consideration  of  the 
mamer,  in  which  they  may  be  discharged,  and  what 
maiters  upon  the  merits  will  constitute  a  good  defence 
to  them.  I  f  say  upon  the  merits ;  for  the  objections 
arising  from  the  lex  forty  such  as  the  limitations  of 
remedies,  and  the  modes  of  suit,  wiH  constitute  a 
separate  head  of  inquiry. 

^  33L  And,  here,  the  general  rule  is,  that  a  defence 
or  discharge,  good  by  the  law  of  the  place,  where  the 
contract  R  made,  or  is  to  be  performed,  is  to  be  held 
of  equal  validity  in  every  other  place,  where  the  ques- 
tion may  be  litigated.*    Voet  has  laid  down  this  doc- 

1  See  BlaJce  v.  Williams,  6  Pick.  R.  286, 315. 
>  SBeU'a Comm.  B.  8, ch. 3,$  l,p. 602. 
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trine  in  the  broadest  terms.     Si  adverms  contractum 

aJitidve  negotium  gestum  factumve  restitutio  desidera- 

tur,  dum  quis  aut  metUj  aut  dolOj  aut  errore  lapsus^  dam'^ 

nwn  sensit  contraliendOy  transigendo^  solvendo^fidejubeh" 

do  J  hereditatem  adeundOj  aliove  simili  modo  ;  recte  inter- 

pretes  stdtuisse  arbitror^  leges  regioniSy  in  qud  contract 

turn  gestumve  est  id^  contra  quod  restitutio  petitur,  tocum 

sibi  debere  vindicare  in  terminandd  ipsd  restitutionis 

controversid  ;  sive  res  ilia,  de  quibus  contractum  esty  et 

in  quibus  kesio  contigitj  eodem  in  locOy  sive  alibi  sitae 

sintj  ifc.     Si  tamen  contractus  implementum  nan  in  ipso 

contractus  loco  fieri  debeat,  sed  ad  locum  alium  sit 

destinatunif  nan  loci  contractus^  sed  implementij  leges 

spectandas  esse  ratio  suadet;  ut  ita  secundum  cujus 

loci  jura  implementum  accipere  debuit  contractus^  juxta 

ejus  etiam  leges  resohatur}     Gasaregb  in  substance 

lays  down  the  same  doctrine ;  ^  and  Huberus  throughout 

implies  it.' 

^  332.  In  England  and  America  the  same  rule  has 
been  adopted,  and  acted  on  with  a  most  liberal  justice.^ 
Thus,  infancy,  if  a  good  defence  by  the  lex  loci  con^ 
tractuSf  will  be  a  vaJid  defence  everywhere.*  A  tender 
and  refusal,  good  by  the  same  law,  either  as  a  full  dis- 
charge, or  as  a  present  fulfilment  of  the  contract,  will 
be  respected  everywhere.^  Payment  in  paper  money 
bills,  or  in  other  things,  if  good  by  the  same  laws,  will  be 

i  J.  Voet  ad  Pand.  Lib.  4,  tit.  1,  §  29. 
s  See  Casaregis,  Disc.  179,  §  60,  61. 

3  Huberus,  Lib.  1,  tit.  3,  §  3,  7 ;  Voet  De  Statut  §  9,  eh.  2,  ^  20. 

4  2  Kent  Comm.  Lect.  89,  p.  459,  (2d  edit.) ;  Potter  o^rown^  5  East 
124 ;  Dwarris  on  Stat  P.  2,  p.  650,  651 ;  2  Bell  Comm.  692, 

^  Thompson  v.  Ketcham,  8  John.  R.  189 ;  Male  v,  Roberts,  3  £sp.  R. 
163. 
«  Warder  v.  Arell,  2  Wash.  Virg.  R.  282, 298,  &c. 

Conjl.  35 
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deemed  a  sufficient  payment  everywhere.^  And,  aa 
the  other  hand,  where  a  payment  by  negotiable  bills  or 
notes  is,  by  the  kx  loci,  held  to  be  conditional  pay- 
ment only,  it  will  be  so  held,  even  in  states,  where  sach 
payments  under  the  domestic  law  would  be  held  ab- 
solute.* So,  if  by  the  law  of  the  place  of  a  contract 
(even  though  negotiable)  equitable  defences  are 
allowed  in  favour  of  the  maker,  any  subsequent  in- 
dorsement will  not  change  his  rights  in  regard  to  the 
holder.    The  latter  must  take  it  cum  (mere? 

333.  The  case  of  an  acceptance  of  a  bill  ef  ex- 
change in  a  foreign  country  affords  another  illustration. 
Although  by  our  law  it  is  absolute,  and  binding  in  every 
event ;  yet,  if  by  that  of  the  foreign  country  it  is  mere- 
ly a  qualified  contract,  it  is  governed  by  that  law  in  all 
its  consequences.^  Acceptances  are  deemed  contracts 
in  the  country,  where  they  are  made ;  and  the  pay- 
ments are  regulated  by  the  law  thereof.^ 

^  334.  But,  although  the  general  rule  is,  as  above 
stated,  that  a  discharge  by  the  law  of  a  place,  where  a 
contract  is  made,  is  a  discharge  everywhere ;  yet  there 
are  exceptions  to  the  rule,  which  every  country  will  en- 
force or  not,  according  to  its  own  discretion  and  sense 
of  justice.  Thus,  where  a  contract  was  made  in  England 
between  two  Danish  subjects,  one  of  whom  was  domi- 
ciled in  England ;  and  afterwards,  during  a  war  between 
England  and  Denmark,  the  Danish  government  con- 

7  Warder  v,  Arell,  2  Wash.  Virg.  R.  282,  293  ;  1  Brown  Ch.  R.  376 ; 
Seabright  V.  Calbraith,  4  Dall.  325 ;  Bartsth  v.  Atwater,  1  Connect  R.  409. 
*  Bartslh  «.*  Atwater,  1  Connect  R,  409. 

3  Ory  V.  Winter,  16  Martin  R.  277.    See  also  Evans  v.  Gtbj^  12 
Martin  R.  475;  Chartus  v.  Cairnes,  16  Martin  R.  1. 

4  Burrows  v,  Jemimo,  2  Str.  R.  733 ;  S.  C,  2  Eq.  Abrid.  525.    See 
Van  Cleffv.  Terasson,  3  Pick.  R.  12. 

^  Lewis  «.  Owen,  4  B.  &  Aid.  654 ;  5  Paidessus,  §  1495. 
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fiscated  the  debt,  and  required  it  to  be  paid  by  the 
debtor,  who  was  then  in  Denmark,  and  he  paid  it  ac- 
cordingly; the  English  court  on  a  suit,  brought  in 
Cngland  after  the  peace,  by  the  creditor  against  the 
debtor,  held,  that  the  payment  to  the  Danish  govern- 
ment was  no  discharge,  although  it  would  have  been 
so  by  the  laws  of  Denmark,  upon  the  ground,  that 
such  a  confiscation  was  not  justified  by  the  law  of  na- 
tions.^ 

^  335.  The  most  important,  or,  at  least,  most  frequent 
cases  of  discharge  of  contracts,  occurring  in  practice, 
are  those  of  discharges  arising  from  matters  ex  post 
facto;  such  as  a  discharge  from  the  contract  upon  the 
subsequent  insolvency  or  bankruptcy  of  the  contracting 
party.  And,  here,  the  general  rule  is,  that  a  discharge 
from  the  contract  according  to  the  law  of  the  place, 
where  it  is  made,  or  where  it  is  to  be  performed,  is 
good  everywhere,  and  extinguishes  the  contract* 
This  doctrine  was  fully  recognised  in  the  English  law 
by  Lord  Mansfield  (and  it  doubdess  had  a  much  earlier 
existence)  in  a  formulary  of  language,  which  has  often 
since  been  quoted,  as  a  general  axiom  of  jurisprudence. 
"  It  is  a  general  principle,**  said  he,  ^  that,  where  there 
is  a  discharge  by  the  law  of  one  country,  it  will  be  a  dis- 
charge in  another.'* '    The  expression  is  too  broad,  and 

1  Wolf  «.  Oxholm,  6  M.  &  Selw.  R.  93. —  It  is  wholly  unnecessary 
here  to  consider,  whether  the  confiscation  of  debts  by  an  enemy  is  con- 
formable, or  not,  to  the  law  of  nations.  That  is  a  point  belonging  to  the 
public  law  of  nations,  and  underwent  very  grave  discussions  in  the 
American  courts,  during  the  late  war  with  Great  Britain,  See  the 
Emulous,  1  Gallison  R.  563 ;  S.  C.  on  Appeal,  Brown  v.  United  States, 
8  Craneh  R.  110. 

<  2  Kent  Comro.  Lect  37,  p.  392,  393,  (2d  edit) ;  2  Bell  Comm.  091  to 
695 ;  1  Chitty  on  Comm.  and  Manuf.  ch.  12,  p.  654. 

3  Ballantine  v.  Golding,  1  Coop.  Bank.  Laws,  (5th  edit),  p.  347, 
(4th  edit),  p.  515 ;  13  Mass.  R.  7 ;  2  BeU  Comm.  692. 
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should  have  the  qualification  annexed,  which  the  case 
before  him  required,  and  which  has  been  uniformly  un- 
derstood, viz.  that  it  is  a  discharge  in  the  country,  where 
the  contract  was  made,  or  was  to  be  performed.  And  so 
it  was  interpreted  by  Lord  Ellenborough  in  a  much  Ikter 
case.  "  The  rule,  (said  he)  was  well  laid  down  by  Lord 
Mansfield,  in  Ballantine  v.  Goldmg,  that,  what  is  a 
discharge  of  a  debt  in  the  country^  where  it  was  con- 
tractedy  is  a  discharge  of  it  everywhere.*'  ^  And  this 
doctrine  is  firmly  established,  and  generally  recognised, 
in  America.^  By  some  judges  the  doctrine  has  been 
put  upon  the  implied  consent  of  the  parties  in  making 
the  contract,  that  they  would  be  governed,  as  to  all  its 
effects,  by  the  lex  lod?  By  others,  it  is  put  upon  the 
more  firm  and  solid  basis  of  the  sovereign  operation 
of  the  local  law  upon  all  contracts  made  within  its 
sovereignty ;  and  the  mdispensable  comity,  which  all 
other  nations  are  accustomed  to  exercise  towards  such 
laws,  whenever  they  are  brought  into  question,  either  as 
to  contracts,  rights,  or  property*^ 

§  336*  The  doctrine  has  been  stated  in  a  more 

,    . t.  ■    ■     —  -  ■     -  -— 

1  Potter  V.  Brown,  5  East,  124,  130.  See  Hunter  «.  Potts,  4  T.  R. 
182 ;  Quin  v.  O'Keefe,  2  H.  BI.  553. 

9  See  on  this  point,  Smith  v.  Smith,  2  John.  H.  235 ;  Hicks  v.  Brown, 
12  John.  R.  142 ;  Van  Reimsdyk  v,  Kane,  1  Gallis.  R.  371 ;  Blanchard 
V.  Russell,  13  Mass.  R.  1 ;  Baker  v.  Whe&ton,  5  Mass.  R.  511 ;  Wat- 
son V.  Bourne,  10  Mass.  R.  337 ;  4  Cowen's  Rep.,  note,  p.  515;  Green  v. 
Sarmiento,  Peter's  Cir.  R.  74 ;  McMenomy  v,  Murray,  3  John.  Ch.  R. 
435,  440,  441 ;  Walsh  v.  Noulse,  5  Binn.  R.  381 ;  Stnrgis  v.  Crownin- 
shield,  4  Wheaton  R.  122 ;  Ogden  v,  Saunders,  12  Wheaton  R.  213, 
358 ;  2  Kent  Comm.  Lect  37,  p.  392,  303 ;  Id.  Lect  39,  p.  459, 
(Sid  edit.);  Atwaterv.  Townsend, 4 Connect  R.  47;  Hempstead  v.  Reed, 
6  Connect  R.  480 ;  Houghton  v.  Page,  2  New  Hamp.  R.  42 ;  Dyer  «. 
Hunt  5  New  Hamp.  R.  401. 

3  See  Ante  §  261 ;  Blanchard  «.  Russell,  13  Mass.  R.  1,  4,  5 ;  Pren- 
tiss V.  Savage,  13  Mass.  R.  20, 23. 

4  Potter  V.  Brown,  5  East  R.  124 ;  Ante  §  26J. 
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general  form  by  a  late  learned  Judge,  who  said,  "  that 
it  may  be  assumed,  as  a  rule  afifecting  all  personal  con- 
tracts, that  they  are  subject  to  all  the  consequences 
attached  to  contracts  of  a  similar  nature  by  the  laws 
of  the  country,  where  they  are  made,  if  the  contracting 
party  is  a  subject  of,  or  resident  in,  that  country, 
where  it  is  entered  into,  and  no  provision  is  introduced 
to  refer  to  the  laws  of  another  country/*^  This  is  not, 
perhaps,  in  strictness  of  language,  quite  correct. 
There  are  many  consequences  flowing  from  contracts  in 
the  place,  where  they  are  made,  which  do  not  accompany 
them  everywhere,  and  are  not  of  universal  obligation. 
Remedies  are  a  consequence  of  contracts,  when 
broken ;  but,  as  we  shall  hereafter  see,  they  are  govern- 
ed by  different  rules  from  rights.  And  the  rights,  given 
by  the  law  of  the  place  of  the  contract,  are  not  always 
deemed  of  .universal  obligation  or  validity.  Marriage, 
for  instance,  is  admitted  to  be  a  valid  contract  every- 
where, when  it  is  so  by  the  law  of  the  place,  where  it 
is  celebrated.  But,  as  we  have  seen,  all  the  conse- 
quences, attached  to  marriage  in  one  country,  do  not 
follow  it  into  other  countries.'  In  Scotland  a  subsequent 
marriage  legitimates  children  antecedently  bom;  but 
this  consequence  will  not  make  such  children  legiti- 
mate in  England,  as  to  real  estate.^  So,  the  indissolu- 
bility of  marriage  by  the  law  of  one  country  will  not 
attach  to  it  everywhere. 

§  337.  And  even  in  regard  to  common  contracts  of 
a  different  nature,  the  general  rule,  as  to  the  conse- 

1  Blanchard  «.  Russell,  13  Mass.  R.  1,  5. 

s  See  Ante  §  145  to  190 ;  Fergusson  on  Marr.  and  Div.  359,  360,  361, 
397,  398, 399,  402,414 ;  Conway  v.  fieazley,3  Hagg.  Ecc.  R.  639. 

3  Doe  V.  BirtwhiBtle  v.  Vardill,  5  B.  &  Cresw.  438 ;  1  Hertii  Opera, 
De  CoUifl.  Leg.  §  4,  p.  129,  §  If 
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quences  of  them,  must  receive  many  quaUfications  and 
limitations,  resulting  from  the  public  policy,  or  the  do- 
mestic laws  of  other  states,  where  they  are  sought  to  be 
enforced,  and  the  right  and  duty  of  self-protection  against 
unjust  foreign  legislation.  If,  for  example,  a  country^ 
where  a  contract  was  made,  should,  under  a  pretence 
of  a  general  bankrupt  act,  authorize  a  discharge  from 
all  contracts  made  with  foreigners,  and  should,  at  the 
same  time,  exclude  the  latter  from  all  participation 
with  domestic  creditors  in  the  assets ;  it  cannot  be  pre- 
sumed, that  such  an  act  would  be  held  a  valid  dis- 
charge in  the  countries,  to  which  such  foreigners 
belonged.^  And,  certainly,  the  priorities  and  privileges, 
annexed  by  the  laws  of  particular  states  to  certain  class- 
es of  debts  contracted  therein,  are  not  generally  admitted 
to  have  the  same  pre-eminence  over  debts  contracted  in 
the  country,  which  is  called  upon  to  enforce  them.^  Nor 
are  the  courts  of  any  state  under  any  obligation  to 
give  effect  to  a  discharge  of  a  foreign  debtor,  where, 
under  its  own  laws,  the  creditor  has  previously  acquired 
a  right  to  proceed  against  his  property  within  its  own 
territory.' 

§  338.  When  we  speak  of  a  dischai^e  of  a  debt 
in  the  country,  where  it  is  contracted,  being  a  dis- 
charge everywhere,  care  niust  be  taken  to  distinguish 
between  cases,  where,  by  the  lex  hdj  there  is  a  virtual 
or  direct  extinguishment  of  the  debt  itself;  and  where 
there  is  only  a  partial  extinguishment  of  the  remedy. 
By  the  bankrupt  laws  of  England,  and  by  the  cor- 
responding insolvent  laws  of  some  of  the  United  States, 


1  Btanchard  v.  Russell,  13  Mass.  R.  1,  6. 

fi  See  Ante  §  322, 333;  Hub.  De  Conflictu  heg.  Lib.  1,  tit  3,  §  11. 
s  Tappan  v.  Poor,  15  Mass.  R.  419 ;  Le  Chevalier  v.  Lynch,  Dong.  R. 
170.    But  see  Hunter  v.  Potts,  4  T.  R.  182 ;  S.  P.  2  H.  JU.  40SL 
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an  absolute  discharge  from  all  rights  and  remedies  of 
the  creditors  is  provided  for,  as  part  of  the  system ; 
and,  therefore,  the  whole  obligation  of  the  contract  is 
deemed,  ipso  factOj  extinguished.  But  there  are  in- 
solvent laws,  and  other  special  systems,  both  in  Europe 
and  America,  which  fall  short  of  this  extent  and  opera- 
tion. In  some  cases,  the  person  only  is  liberated  from 
future  imprisonment  and  responsibility  ;  in  others,  par- 
ticular portions  of  property  are  exempted;  and  in 
others  again,  a  mixed  system,  embracing  some  post- 
poned or  modified  liabilities  both  of  the  person  and 
property,  prevails.^ 

^  339.  Now,  in  all  these  cases,  where  there  is  not  a 
positive,  or  virtual  extinguishment  of  all  rights  and 
remedies  of  the  creditors,  the  contract  is  not  deemed 
extinguished ;  and,  therefore,  it  may  be  enforced  (as  we 
shall  hereafter  more  fuDy  see)  in  other  countries.  By 
the  Roman  law  a  Cessio  Bonorum  of  the  debtor  was  not 
a  discharge  of  the  debt,  unless  the  property  ceded  was 
to  the  full  sufficient  for  that  purpose.  It  otherwise  ope- 
rated only  as  a  discharge,  pro  tanto^  and  exonerated 
the  debtor  from  imprisonment  Q^i  bonis  cesserint^ 
(says  the  Code,)  nisi  solidum  creditor  reciperity  non  sunt 
liberatL  In  eo  enim  tantummodo  hoc  beneficium  eis 
prodesty  ne  judkati  detrahantur  in  carcereni}  In  Hol- 
land, Huberus  informs  us,  that  a  Cessio  Bonorum  does 
not  even  exempt  from  imprisonment,  unless  the  credi- 
tors assent  Secundum  jus  nostrum  Cessio  Bonorum^ 
invitis  creditoribuSj  debitor  em  a  career  e  publico  non 

1  See  1  Domat,  Civ.  Law,  B.  4,  tit  5,  §  1 ;  Morris  v.  Eves,  1 1  Martin 
IL  750.  See  Mather  «.  Bush,  16  John.  R.  4Q4,  note ;  2  Bell  Comm. 
ch.  5,  p.  563  to  567 ;  Phillips  «.  Allan,  8  B.  and  Ores.  477. 

a  Cod.  Lib.  7,  tit  71, 1. 1 ;  1  Domat,  Civ.  Law,  B.  4,  Ut  5,  §  1,  n.  1,  % 
See  16  John.  B.  424 ;  note  (b.) 
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Kberat ;  ^  and  Heineccius  proclaims  the  same,  as  the  law 
of  some  parts  of  Germany.*  The  Scottish  law  con- 
forms to  the  Roman' Code  in  its  leading  outlines;^  and 
the  modern  Code  of  France  adopts  the  same  system/ 
An  Insolvent  Act,  or  Bankrupt  Act,  or  Cessio  Bonarum^ 
which  only  absolves  the  person  of  the  debtor  from  im- 
prisonment, but  not  his  future  property  ;  or,  which  only 
suspends  remedies  against  either  the  one,  or  the  other, 
for  a  limited  period,  is  not  to  be  deemed  a  discharge 
from  the  contract ;  and  its  operation  is  (as  we  shall 
presently  see)  purely  intra-territorial.^ 

1  Huberus,  Lib.  42,  tit  3,  §  1,  3,  note ;  1  Atk.  R.  255 ;  3  John.  Ch.  R. 
442 ;  Voet.  ad  Pand.  Lib.  42,  tit.  3,  §  8 ;  Le  Roy  v.  Crowninshield, 

2  Mason  R.  160.  — Lord  Mansfield  is  reported  to  have  said,  in  Ballan- 
tine  «.  Golding,  1  Cooke  Bank.  Laws,  p.  347,  (5th  edit),  p.  515,  (4th  edit], 
"  that  he  remembered  acase  in  Chancery,  of  a  Cessio  Bonorwn  in  HoUffiid, 
which  is  held  a  discharge  in  that  country,  and  it  bad  the  same  effect  here." 
The  case  alluded  to  is  most,  probably  Ex  Parte  Barton  (1  Atk.  255.) 
The  law  of  Holland  is  the  reverse  of  what  his  Lordship  is  here  sup- 
posed to  affirm,  as  the  case  in  1  Atk.  225,  and  the  citations  from  Hu- 
berus and  Voet  establish.  Whether  the  error  is  in  the  Reporter,  or  in 
Lord  Mansfield  himself,  may  well  be  questioned.  Mr.  Henry  has  given 
a  sketch  of  the  present  law  of  France,  as  to  the  Cessio  Bonorum  in  cases 
of  foreign  contracts,  which  certainly  has  some  peculiarities,  not  con- 
forming to  the  general  principles  of  international  law  adopted  in  other 
nations.  Henry  on  Foreign  law,  Appendix,  250.  See  Pardessus,  art 
1324  to  1328.  The  Cessio  Bonorum  of  Scotland  is  (it  seems]  a  mere 
discharge  of  the  person.  See  2  Bell  Comm.  ch.  5,  p.  563,  &c. ;  Phillips 
V.  Allan,  8  B.  &  Cresw.  479. 

9  Heinecc.  Elem.  Jur.  Civ.  ad  Aind.  p.  6,  Lib.  42,  tit  3,  §  252, 254 ; 

3  John.  Ch.  R.  441, 442. 

3  Erskine's  Inst  B.  4,  tit.  3,  §  26,  27. 

4  Code  Civil  of  France,  art  1265  and  1270 ;  Merlin,  Repertoire, 
Cession  de  Biens. 

s  Tappan  v.  Poor,  15  Mass.  R.  419 ;  Morris  v.  Eves,  11  Martin,  R. 
730 ;  Judd  v.  Porter,  7  Greenleaf  R.  337 ;  Hinckley  v.  Morean,  3  Maaon 
R.  88;  Titus  v.  Hobart,  5  Mason  R.  378;  1  Kent  Comm.  Lect  19, 
p.  420,  422, (2d  edit);  2  Bell  Comm.  562,  567,  694;  Mason  v,  Haile, 
12  Wheaton  R.  370;  2  Kent  Comm.  Lect  37,  p.  394  to  401,  (2d  edit) 
Phillips  9.  Allan,  8  R  &  Cresw.  479 ;  Ex  Parte  Burton,  1  Atk.  R.  255; 
Haberns,  Lib.  42,  tit  3,  §  5 ;  Heineceii  Elem.  ad  Pand.  P.  6,  Lib.  43,  Ut  3; 
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§  340.  The  general  form,  in  which  the  doctrine  is 
expressed,  that  a  discharge  of  a  contract  by  the  law 
of  the  place,  where  it  is  made,  is  a  discharge  every- 
where, seems  to  preclude  any  consideration  of  the 
question,  between  what  parties  it  is  made ;  whether 
between  citizens,  or  between  a  citizen  and  a  foreign- 
er, or  between  foreigners.  The,  continental  jurists 
recognise  no  distinction  in  the  cases.  The  English  de- 
cisions are  understood  to  maintain  the  universality  of 
the  doctrine,  whatever  is  the  allegiance  or  country  of 
the  creditor.^  And  a  like  doctrine  would  seem  gene- 
rally to  be  maintained  in  America.'  '  There  are,  how- 
ever, some  cases,  in  which  a  more  limited  doctrine 
would  seem  to  be  laid  down ;  and  which  appears  to 
confine  it  to  cases  of  a  discharge  from  contracts 
between  citizens  of  the  same  state.  Thus,  in  one 
case,  it  was  laid  down  by  the  Supreme  Court  of 
Massachusetts,  that  if,  when  the  contract  was  made, 
the  promisee  was  not  a  citizen  of  the  state,  where  it 
was  made,  he  would  not  be  bound  by  laws  of  such 
state  in  any  other  state;  and,  therefore,  that  a  dis- 
charge there  would  not  bind  him  or  his  rights.'  In 
another  case  the  same  learned  Court  said,  that  a  dis- 
charge of  the  contract  can  only  operate,  where  the 
law  is  made  by  an  authority,  common  to  the  creditor 
and  the  debtor  in  all  respects ;  where  both  are  citizens 

§  253;  White  v.  Canfield,  7  John.  R.  117;  James  v.  Allen,  1  D&ll  R. 
188 ;  Quin  v.  O'Eeofe,  2  H.  Bl.  553 ;  Le  Roy  v,  Crowninshield,  2  Ma< 
son  R.  160 ;  Wright  v.  Paton,  10  John.  R.  300 ;  Peck  v.  Hozier,  14 
John.  R.  346 ;  Walsh  v.  Nourse,  5  Binn.  R.  381. 

1  See  12  Wheaton  R.  360 ;  5  East  R.  124. 

9  See  1  W.  Black.  R.  258 ;  13  Mass.  R.  1 ;  2  John.  R.  235 ;  2  Kent 
Comm.  Lect  37,  p.  392,  393,  (2d  edit) ;  16  Martin  R.  277, 1  Cowen  R. 
103, 107. 

3  Baker  v.  Wheaton,  5  Mass.  R.  511. 
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and  subjects*^    But  this  qualification  of  the  doctrine 
(which  was  only  incidentally  argued  in  those  cases) 
was  afterwards  deliberately  overruled  by  the  same 
Court ;  and  the  general  doctrine  established  in  its  uni* 
versality.*    It  seems,  however,  again  to  be  asserted  in 
a  more  recent    decision  of   the  same  Court,  upon 
grounds  not  very  intelligible*^    And  it  has  been  ex- 
pressly denied  by  other  learned  state  courts.*     In 
commenting  upon  some  of  the  cases,  in  which,  upon 
questions  of  discharge,  considerable  importance  has  been 
attached  to  the  circumstance,  that  one  or  both  of  the 
parties  were  inhabitants  of  the  state  or  country,  where 
the  contract  was  made,  the  Supreme  Court  of  New  York 
have  said,  ^*  that  all  these  cases  stand  upon  a  principle, 
entirely  independent  of  that  circumstance.    It  is  that 
of  the  lex  lod  contractus ;  that  the  place,  where  the  con- 
tract is  made,  must  govern  the  construction  of  the  con- 
tract ;  and  that,  whether  the  parties  to  the  contract  are 
mhabitants  of  that  place,  or  not   The  rule  is  not  found- 
ed upon  the  allegiance  due  from  citizens  or  subjects  to 
their  respective  governments ;  but  upon  the  presump- 
tion of  law,  that  the  parties  to  a  contract  are  conusant  of 
the  laws  of  the  country,  where  the  contract  is  made."  * 
^341.  Under  the  peculiar  structure  of  the  constitu- 
tion of  the  United  States,  prohibidng  the  states  from 
passing  laws  impairing  the  obligation  oi  contracts,  it 
has  been  decided,  that  a  discharge,  under  the  insol- 
vent laws  of  the  state,  where  the  contract  was  made, 
will  not  operate  as  a  discharge  of  any  contracts,  except 

• 

1  Wateon  v.  Bourne,  10  Mass.  R.  337, 340. 
s  Blanchard  v.  Russell,  13  Mass.  R.  1, 10, 11, 12. 
8  Braynard  v.  Marshall,  8  Pick.  R.  194. 

4  Ory  V.  Winter,  16  Martin  R.  277 ;  Sherrill  v.  Hopkins,  1  Cowen  R. 
103,107. 
(  Sherrill  v.  Hopkins,  1  Cowen  R.  102, 108. 
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such  as  are  made  between  citizens  of  the  same  state. 
It  cannot^  therefore,  discharge  a  contract  made  with  a 
citizen  of  another  state.^  But  this  doctrine  is  wholly 
inapplicable  to  contracts  and  discharges  in  foreign 
countries,  which  must,  therefore,  be  decided  upon 
principles  of  international  law. 

§  342.  The  converse  doctrine  is  equally  well  es- 
tablished, viz.  that  a  discharge  of  a  contract  by  the  law 
of  a  place,  where  the  contract  was  not  made,  or  to  be 
performed,  will  not  be  a  discharge  in  any  other 
country.^  Thus,  it  has  been  held  in  England,  that  a 
discharge  of  contract,  made  there,  under  an  insolvent  act 
of  the  state  of  Maryland,  is  no  bar  to  a  suit  upon  the 
contract  in  the  courts  of  England.  On  that  occasion. 
Lord  Kenyon  said,  ^'  It  is  impossible  to  say,  that  a 
contract  made  in  one  country,  b  to  be  governed  by  the 
laws  of  another.  It  might  as  well  be  contended,  that, 
if  the  state  of  Maryland  had  enacted,  that  no  debts 
due  from  its  own  subjects  to  the  subjects  of  England 
should  be  paid,  the  plaintiff  would  have  been  bound 
by  it.  This  is  the  case  of  a  contract  lawfully  made  by 
a  subject  in  this  country,  which  he  resorts  to  a  court 
of  justice  to  enforce ;  and  the  only  answer  given  is,  that 
a  law  has  been  made  in  a  foreign  country  to  discharge 
these  defendants  from  their  debts,  on  condition  of  their 
having  relinquished  all  their  property  to  their  creditors. 
But  how  is  that  an  answer  to  a  subject  of  this  country, 
suing  on  a  lawful  contract  made  here  1    How  can  it  be 

1  Ogden  V,  Saunders,  12  Wheaton  R.  358  to  369 ;  Boyle  v,  Zacharie, 
6  Peters  R.  348 ;  2  Kent  Comm.  Lect  37,  p.  392,  393,  (2d  edit.) ; 
3  Story  Comm.  on  Const  §  1384 ;  1  Kent  Comm.  Lect.  9,  p.  418,  422, 
(2d  edit) 

9  See  2  Bell  Comm.  691  to  695  ;  Phillips  v.  Allan,  8  B.  &  Cres.  479 ; 
Lewis  V.  Owen,  4  Barn.  &  Aid.  654. 
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pretended,  that  he  is  bound  by  a  condition,  to  which 
he  has  given  no  assent,  either  express  or  implied  ?  "  * 
In  America  the  same  doctrine  has  obtained  the  fullest 
sanction.'  And  it  is  also  clearly  established  in  Scot- 
land.' 

§  343.  The  subject  of  negotiable  paper  is  generally 
governed  by  the  same  principles.     Wherever  the  con- 
tract between  the  particular  parties  is  made,  the  law 
of  the  place  will  operate  for  its  discharge ;  and  so,  vice 
versd.    A  nice  question,  however,  has  recently  arisen 
on  this  subject,  in  a  case  already  mentioned.    A  ne- 
gotiable note  was  made  at  New  York  between  persons 
resident  there,  and  payable  generally ;  and  the  payee 
subsequently  indorsed  the  note  to  a  citizen  of  Massa- 
chusetts, by  whom  a  suit  was  brought  in  the  state 
court  of   the  latter  state  against  the   maker.      One 
point  at  the  argument  was,  whether  a  discharge  of  the 
maker  under  the  insolvent  laws  of  New  York  ope- 
rated as  a  bar  to  the  suit?     The  case  was  decided 
upon  another  ground.   But  the  Court  expressed  a  clear 
opinion,  that  it  did  not ;  and  said ;  ^'  It  is  a  debt  payable 
anywhere  by  the  very  nature  of  the  contract ;  and  it  is 
a  promise  to  whoever  shall  be  the  holder  of  the  note." 
"  The  promisor  became  immediately  upon  the  indorse- 
ment, the  debtor  to  the  indorsee,  who  was  not  amen- 


1  Smith  V.  Buchanan,  I  East.  R.  6, 11 ;  Lewis  v.  Owen,  4  B.  &  Aid. 
654;  Phillips  v.  Allan,  8  B.  &  Cresw.  477. 

9  Van  Raugh  v.  Van  Arsdaln,  3  Cain.  R.  154 ;  Frey  v.  Kirk,  4  Gill  & 
John.  R.  509 ;  Green  v,  Sarmiento,  Peters  Cir.  R.  74 ;  Le  Roy  v.  Crown- 
inshield,  2  Mason  R.  151 ;  Smith  v.  Smith,  2  John.  R.  235 ;  Bradford  o. 
Farrand,  13  Mass.  R.  18 ;  2  Kent  Comm.  Lect  37,  p.  392,  393 ;  Id. 
Lect.  39,  p.  458,  459,  (2d  edit) 

9  2  Bell  Comm.  692,  693. 
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able  to  the  laws  of  New  York,  where  the  discharge 
was  obtained.'  '* 

^  344.  It  is  difficult  (as  has  been  already  intimated) 
to  perceive  the  grouhd,  upon  which  this  doctrine  can 
be  maintained,  as  a  doctrine  of  public  law.*  The  Court 
admit,  that  a  debt  contracted  in  New  York,  and  not 
negotiable,  would  be  extinguished  by  such  a  discharge ; 
although  such  debt  is  by  its  very  nature  payable 
everywhere",  as  debts  have  no  locaUty.  As  between 
the  original  parties,  the  maker  and  the  payee,  the 
same  result  would  follow.  How,  then,  can  the  indorse- 
ment vary  it?  It  does  not  create  a  new  contract 
between  the  maker  and  the  indorsee  in  the  place  of 
the  indorsement.  The  rights  of  the  indorsee  spring 
from,  and  under,  the  original  contract,  and  are  a  com- 
ponent part  of  it.  The  original  contract  promises  to 
pay  the  indorsee,  as  much  as  the  payee,  and  from  the 
first  of  its  existence.  The  indorsement  is  but  a  sub- 
stitution  of  the  indorsee  for  the  payee ;  and  it  transfers 
over  the  old  liability,  and  creates  no  new  liability  of  the 
maker.'  If  the  indorsement  created  a  new  contract 
in  the  place,  where  it  was  made,  between  the  maker 
and  the  indorsee,  then  the  validity,  obligation,  and  in- 
terpretation of  the  contract  would  be  governed  by  the 
law  of  the  place  •  of  the  indorsement,  and  not  by 
that  of  the  place,  where  the  note  was  originally 
made.  It  would  not,  then,  amount  to  a  transfer  of  the 
old  contract,  but  to  the  creation  of  a  new  one,  which, 
from  a  conflict  of  laws,  not  unusual  in  different  states, 
would,  or  might,  involve  obligations  and  duties  wholly 

1  Braynard  v.  Manhall,  8  Pick.  R.  194.    See  12  Wheaton  R.  358, 
962,363,364. 
s  Ante  §  340.  3  Potbier,  De  Change,  art  S3. 
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diiSerent  from,  and  even  incompatible  with,  the  original 
contract  Nay,  the  maker  might,  upon  the  same  in- 
strument, incur  the  most  opposite  responsibilities  to 
different  holders,  according  to  the  law  of  the  different 
places,  where  the  indorsement  might  be  made. 

§  345.  Such  a  doctrine  has  never  been  propounded 
in  any  common  law  authority,  or  been  supported  by  the 
opinion  of  any  foreign  jurist     The  same  principle 
would  apply  to  general  negotiable  acceptances,  as  to 
negotiable  notes ;  for  the  maker  stands  in  the  same 
predicament  as  the  acceptor.    Tet,  no  one  ever  sup- 
posed, that  an   indorsement  after  an  acceptance  ever 
varied  the  rights  or  obligations  of  the  acceptor.     It  is, 
as  to  ail  persons,  who  become  holders,  in  whaterer 
country,  treated  as  a  contract  made  by  the  acceptor 
in  the  country,  where  such  acceptance  is  made.     Yet, 
the  acceptance  being  general,  payment  may  be  re- 
quired in  any  place,  where  the  holder  shall  demand  it. 
The  other  point,  that  the  indorsement  was  to  a  citizen 
of  another  state,  is  equally  inadmissible.    The  ques- 
tion b  not,  whether  he  is  bound  by  the  laws  of  New 
York  generally ;  but,  whether  he  can,  in  opposition  to 
them,   avail  himself  of  a  contract,  made  under  the 
sovereignty  of  that  state,  and  vary  its  validity,  obK- 
gation,  interpretation,  and  negotiability  as  governed  by 
those  laws.    If  the  payee  had  been  a  citizen  of  Massa- 
chusetts, and  the  note  had  been  made  by  the  maker 
in  New  York,  there  could  be  no  doubt,  that  the  con- 
tract would  still  be  governed  by  the  laws  of  New  York, 
in  regard  to  the  payee.     What  difference,  then,  can  it 
make,  thai  the  indorsee  is  a  citizen  of  another  state,  if 
he  cannot  show,  that  his  contract  has  ifs  origin  there  ? 
In  short,  the  doctrine  of  this  case  is  wholly  repugnant 
to  that  maintained  by  the  same  Court  in  another  case, 
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i;vhich  was  most  maturely  considered,  and  in  which 
the  argument  in  its  favour  was  repelled.  The  Court 
there  declared  their  opinion  to  be,  that  full  effect  ought 
to  be  given  to  such  discharges,  as  to  all  contracts  made 
within  the  state,  where  they  are  authorized,  although 
the  creditor  is  a  citizen  of  another  state.^ 

§  346.  The  Supreme  Court  of  Louisiana,  have 
adopted  the  same  conclusion  ;  and  held,  that,  where  a 
negotiable  promissory  note  was  made  in  one  state,  and 
was  indorsed  in  another  state  to  a  citizen  of  the  latter, 
the  contract  was  governed  by  the  law  of  the  place, 
where  the  note  was  made,  and  not  by  that  of  the  place, 
where  the  indorsement  was  made,  **  We  see  noth- 
ing," said  the  Court,  "  in  the  circumstance  erf  the  rights 
of  one  of  the  parties  being  transferred  to  the  citizen 
of  another  state,  which  can  take  die  case  out  of  the 
general  principle."  ^  It  is  a  demand  made  under  w 
agreement  (note)  entered  into  in  a  foreign  state ;  and 
consequently  the  party,  claimmg  rights  under  it,  must 
take  it  with  all  the  limitations,  to  which  it  was  subject 
in  the  place,  where  it  was  made ;  and  that,  although  he 
be  one  of  our  citizens."  *  And  this  is  certainly  in  con- 
formity to  what  is  deemed  settled  doctrine  in  England, 
as  well  as  in  some  other  states  in  America.^  It  was 
taken  for  granted  in  Slacum  v.  Pomeroy  (6  Cranch 
221),  where,  in  the  case  of  a  negotiable  bill  of  ex- 
change, the  drawer's  responsibility  was  supposed  to  be 
governed  by  the  law  of  the  place,  where  the  bill  was 
drawn,  notwithstanding  an   indorsement  in    another 

1  Blanchard  v.  Russell,  13  Mass.  R.  1,  11,  12.  See  also  Prentiss  v. 
Savage,  13  Mass.  R.  20,  28, 24. 

3  Orj  V.  Winter,  16  Martin  R.  277 ;  Sherrill  v.  Hopkins,  1  Cowen  R. 
103. 

3  See  13  Mass.  R.  12 ;  12  Wheaton  R.  360;  5  Eaflt  R.  123, 130. 
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country ;  and  in  De  la  Chaumette  v.  The  Bank  of 
England  (9  B.  &  Cresw.  R.  208;  S.  C,  2  B.  & 
AdolpL  385),  where  the  right  to  a  bank  of  England 
note  was  supposed  to  be  governed  by  the  law  of 
England,  notwithstanding  a  transfer  of  the  same  in 
France.^ 

^  347.  Pardessus  has  laid  down  a  doctrine  equally 
large.  He  says,  that  it  is  by  the  law  of  the  place,  where 
a  bill  of  exchange  is  payable,  that  we  are  to  ascertain, 
when  it  falls  due,  the  days  of  grace  belonging  to  it,  the 
character  of  these  delays,  whether  for  the  benefit  of 
the  holder,  or  of  the  debtor ;  in  one  word,  every  thing, 
which  relates  to  the  right  of  requiring  payment  of  a 
debt,  or  the  performance  of  any  other  engagement, 
when  the  parties  have  not  made  any  stipulation  to  the 
contrary.  And  it  is  of  little  consequence,  whether  the 
person,  who  demands  payment,  is  the  creditor,  who 
made  the  contract,  or  an  assignee  of  his  right,  such  as 
the  holder  of  a  bill  of  exchange  by  indorsement.  This 
circumstance  makes  no  change  in  regard  to  the 
debtor.  The  indorsee  cannot  require  payment  in  any 
other  manner,  than  the  original  creditor  could.  And 
he  applies  this  doctrine  to  the  case  of  successive 
indorsemoiits  of  bills  of  exchange,  made  in  different 
countries,  stating,  that  the  rights  of  each  holder  are  the 
same,  as  those  of  the  original  payee  agamst  the  ac- 
ceptor.* He  adds,  also,  that  the  effects  of  an  accept- 
ance are  to  be  determined  by  the  law  of  the  place, 
where  it  has  been  made;'  and  that  every  indorse- 
ment subjects  the  indorser  to  the  law  of  the  place, 

1  See  also  2  Bell  Coinm.  692,  693.  —  ^  Quid  si  do  literis  cambii  inci- 

dat  questio,"  says  J.  Voet,  **  quis  locus  spectandus  ?   Is  locus,  ad  quern 

sunt  destinats,  et  ibidem  acceptatie."    J.  Voet  De  Stat  §  9,  ch.  2,  §  14. 

a  Pardessus,  Droit  Comm.  art  1495, 1498  to  1500.  3  id.  1495. 
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where  it  has  been  made ;  and  it  governs  his  responsi- 
bility accordingly.^ 

§  348.  Notwithstanding  the  principle,  that  a  dis- 
charge of  the  lex  loci  coiitractus  is  valid  everywhere, 
and  vice  versd^  is  generally  admitted,  as  a  part  of  private 
international  law ;  yet  it  cannot  be  denied,  that  any 
nation  may  by  its  own  peculiar  jurisprudence  refuse  to 
recognise  it,  and  act  within  its  own  tribunals  upon  an 
opposite  doctrine.  But,  then,  under  such  circumstan- 
ces its  acts  and  decisions  will  be  deemed  of  no  valid- 
ity or  force  beyond  its  own  territorial  limits.  Thus,  if 
a  state  should  by  its  laws  provide,  that  a  discharge  of 
an  insolvent  debtor  under  its  laws  should  be  a  discharge 
of  all  contracts,  and  even  of  those  made  in  a  foreign 
country,  its  own  courts  would  be  bound  by  such  pro- 
visions.^ But  they  would  be  held  nullities  in  every 
other  country. ' 

^  349.  And  even  in  relation  to  a  discharge  according 
to  the  laws  of  the  place,  where  the  contract  is  made, 
there  are  some  necessary  limitations  and  exceptions 
engrafted  upon  the  general  doctrine,  which  every  cotin- 
try  will  enforce,  whenever  those  laws  are  manifestly 
unjust,  or  injurious  to  the  fair  rights  of  its  own  citizens. 
It  has  been  said  by  a  learned  Judge  with  great  force, 
that  "  As  the  laws  of  foreign  countries  are  not  admitted 
ex  proprio  vigare,  but  merely  ex  comitate^  the  judicial 
power  will  exercise  a  discretion  with  respect  to  the 

1  Parde88U8,  Droit  Comm.  art  1499. 

3  See  PeDniman  v.  Meigs,  9  John.  R.  325 ;  Babcock  v.  Weston,  1 
Gallis.  R.  168 ;  Murray  v.  De  Rottenham,  6  John.  Ch.  R.  52 ;  Hohnes  v. 
Remsen,  4  John.  Ch.  R.  471. 

-  3  See  Van  Raagh  v.  Van  Ardaln,  3  Cain.  R.  154  ;  Smith  v.  Buchanan, 
1  East.  R.  6;  Smith  v.  Smith,  2  John.  R.  2:35;  Green  v,  Sarmiento, 
Peters  Cir.  R.  74 ;  McMenomy  v.  Murray,  3  John.  Ch.  R.  435 ;  Wolff  v. 
Oxholm,  6  Maule  &  Selw.  R.  92. 

Confl.  37 
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laws,  which  they  may  be  caDed  upon  to  sanction ;  for 
if  they  should  be  manifestly  unjust,  or  calculated  to 
injure  their  own  citizens,  they  ought  to  be  rejected. 
Thus,  if  any  state  should  enact,  that  its  citizens  should 
be  dbcharged  from  all  debts  due  to  creditors  hving 
without  the  state,  such  a  provision  would  be  so  contrary 
to  the  common  principles  of  justice,  that  the  most 
liberal  spirit  of  comity  would  not  require  its  adoption  in 
any  other  state.  So,  if  a  state,  under  the  pretence  of 
establishing  a  general  bankrupt  law,  should  authorize 
such  proceedings,  as  would  deprive  all  creditors  living 
out  of  the  state  of  an  opportunity  to  share  in  the  dis- 
tribution of  the  effects  of  the  debtor,  such  a  law  would 
have  no  effect  beyond  the  territory  of  the  state,  in 
which  it  was  passed."  ^ 

§  350.  The  same  reasoning  was  again  asserted  by  the 
same  learned  Judge  in  another  case  calling  for  an  exjx)- 
sition  of  the  doctrine.  *J  This  rule,"  said  he,  "must,  how- 
ever, from  its  very  nature,  be  qualified  and  restrained : 
for  it  cannot  be  admitted,  as  a  principle  of  law  or  jus- 
tice, that,  when  a  valid  personal  contract  is  made,  which 
follows  the  person  of  the  creditor,  and  may  be  enforced 
in  any  foreign  jurisdiction,  that  a  mode  of  discharge, 
manifestly  partial  or  unjust,  and  tending  to  deprive  a 
foreign  creditor  of  his  debt,  while  he  is  excluded  6rom 
a  participation  with  the  domestic  creditors  in  the  effects 
of  the  debtor,  should  have  force  in  any  country,  to  the 
prejudice  of  their  own  citizens.  The  comity  of  nations 
does  not  require  it,  and  the  fair  principles  of  a  contract 
would  be  violated  by  it. 

§  351.  "Thus  if  a  citizen  of  this  state,  being  in  a 
foreign  country,  should,  for  a  valuable  consideration. 


1  Blanchard  v.  Russell,  13  Mass.  R.  6 
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receive  a  promise  to  pay  money,  or  to  perform  any 
other  valuable  eng;agement,  from  a  subject  of  that 
country ;  and  the  law  should  provide  for  a  discharge 
from  all  debts  upon  a  surrender  of  effects,  without  any 
notice,  which  could  by  possibility  reach  creditors  out  of 
the  country,  where  such  a  law  should  exist ;  we  appre- 
hend, that  the  contract  ought  to  be  enforced  here, 
notwithstanding  a  discharge  obtained  under  such  law. 
For  although  the  creditor  is  to  be  presumed  to  know 
the  laws  of  the  place,  where  he  obtams  his  contract ; 
yet  that  presumption  is  founded  upon  another,  which 
is,  that  those  laws  are  not  palpably  partial  and  unjust, 
and  calculated  to  protect  the  creditors  at  home  at  the 
expense  of  those,  who  are  abroad.  Such  laws  would 
come  within  the  well  known  exception  to  the  rules  of 
comity,  viz.  that  the  laws,  which  are  to  be  admitted  in 
the  tribunals  of  a  country,  where  they  are  not  made, 
are  not  to  be  injurious  to  the  state,  or  the  citizens  of 
the  state,  where  they  are  so  received."  ^ 

^352.  Before  we  quit  this  head  of  contracts,  it  may 
be  well  to  bring  together  some  principles  applicable  to 
negotiable  mstruments,  which  have  not  been^  brought 
under  review  in  the  preceding  discussions,  and  which 
are  important  illustrations  of  the  operation  of  foreign 
law. 

§  353.  Questions  have  arisen,  whether  negotiable 
notes  and  bills  made  in  one  country  are  transferrable 
in  other  countries,  so  as  to  found  a  right  of  action  in 
the  holder  against  the  other  parties.  Thus,  a  question 
occurred  in  England,  in  a  case,  where  a  negotiable 
note,  made  in  Scotland  and  negotiable  there,  was  in- 

1  PrentisB  v.  Savage,  13  Mass.  R.  33, 34.  See  also  Ferguason  on  Marr. 
and  Di?.  296, 397;  Wolff  v.  Ozholm,  6  Maule  if  Selw.  99. 
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dorsed,  and  a  suit  brought  in  England  by  the  indorsee 
against  the  maker,  whether  the  action  was  maintain- 
able ;  and  it  was  held  by  the  Court,  that  it  was.^  In 
another  case  a  promissory  note  made  in  England,  and 
payable  to  the  bearer,  was  transferred  in  France,  and 
the  question  was  made,  whether  the  French  holder 
could  maintain  an  action  thereon  in  England;  such 
notes  being  by  the  law  of  France  negotiable ;  and  it 
was  held  that  he  might.^  But,  in  each  of  these  cases, 
the  decision  was  expressly  put  upon  the  provisions  of 
the  English  statute  (3  and  4  Ann.  ch.  9,)  respecting 
promissory  notes,  leaving  wholly  untouched  the  gen- 
eral doctrine  of  international  law. 

§  364.  Several  cases  may  be  put  upon  this  subject 
In  the  first  place,  suppose  a  note  negotiable  by  the  law 
of  the  place,  where  it  is  made,  is  there  transferred  by  in- 
dorsement ;  can  the  indorsee  maintain  an  action  in  his 
own  name  against  the  maker  in  a  foreign  country  (where 
both  are  found),  in  which  there  is  no  positive  law  on  the 
subject  of  negotiable  notes  applicable  to  the  case  ?  If 
he  can,  it  must  be  upon  the  ground,  that  the  foreign  tri- 
bunal would  recognise  the  validity  of  the  transfer  by  the 
indorsement  according  to  the  law  of  the  place,  where  it  is 
made.  According  to  the  doctrine  maintained  in  Eng- 
land, as  choses  in  action  are  by  the  common  law  (inde- 
pendent of  statute)  incapable  of  being  transferred  over, 
it  might  be  argued,  that  he  could  not  maintain  an  action, 
notwithstanding  the  instrument  was  well  negotiated, 
and  transferred  by  the  law  of  the  place  of  the  contract' 

1  Milne  v.  Graham,  1  B.  and  Cresw.  R.  192.  But  see  Carr  v.  Shaw, 
Bayley  on  Bills,  16,  note. 

9  De  la  Chaumette  v.  Bank  of  England,  2  B.  &  Adolp.  R.  385 ;  S.  C. 
9  B.  &  Cresw.  208 ;  and  see  Chitty  on  Bills,  p.  551, 552,  (8th  edit.) 

3  See  2  Black.  Comm.  442 ;  Jeffrey  v.  McTaggart,  3  B.  ^  Ores.  22, 23; 
Innes  v,  Danlop,  8  T.  R.  595.  See  also  Jeffrey  v,  McTaggart,  6  M. 
&  Selw.  R.  126. 
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So  far,  as  this  principle  of  the  non-assignability  of  choses 
in  action  would  affect  transfers  in  England,  it  would 
seem  reasonable  to  follow  it.  But  the  difficulty  is  in 
applying  it  to  transfers  made  in  a  foreign  country,  by 
whose  laws  the  instrument  is  negotiable,  and  capable  of 
being  transferred,  so  as  to  vest  the  property  and  right 
in  the  assignee.  In  such  a  case  it  would  seem,  that  the 
more  correct  rule  would  be,  that  the  lex  loci  contractus 
ought  to  govern;  because  the  holder  under  the  indorse- 
ment has  an  immediate  and  absolute  right  in  the  con- 
tract vested  in  him,  as  much  as  he  would  have  in  goods 
transferred  to  him.  Under  such  circvrastances  to  deny 
the  legal  effect  of  the  indorsement  is  to  construe  the 
obligation,  force,  and  effect  of  a  contract,  made  in  one 
place,  by  the  law  of  another  place.  The  indorsement 
in  the  place,  where  it  is  made,  creates  a  direct  contract 
between  the  maker  and  the  first  indorsee;  and  if  so,  that 
contract  ought  to  be  enforced  between  them  every 
where.  It  is  not  a  question,  as  to  the  form  of  the 
remedy ;  but  as  to  the  right. 

^  355.  This  view  of  the  doctrine  appears  to  have 
been  taken  in  a  recent  case  in  England,  much  stronger 
in  its  circumstances,  than  a  case  of  negotiable  notes, 
which  stands  in  some  measure  upon  the  custom  of 
merchants.  A  suit  was  brought  by  the  assignee  of  an 
Irish  judgment  against  the  judgment  debtor  in  England, 
the  judgment  being  made  expresssly  assignable  by 
Irish  statutes ;  and  the  objection  was  taken,  that  no 
action  could  be  maintained  by  the  assignee,  because 
it  would  contravene  the  general  principle  of  the  English 
law,  that  choses  in  action  were  not  assignable.  But  the 
Court  intimated  a  strong  opinion  agamst  this  ground  of 
argument ;  and  the  cause  finally  was  disposed  of  upon 
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another  point ;  but  in  such  a  manner,  as  left  the  opinion 
in  full  force.*  It  is  matter  of  surprise,  that  in  some  of 
the  more  recent  discussions  in  England  upon  the  nego- 
tiation of  notes  in  foreign  countries,  this  doctrine  has 
not  been  distinctly  insisted  on.  For,  even  in  England, 
negotiable  notes  are  not  treated,  as  mere  chases  in 
action ;  but  they  are  deemed  to  have  a  closer  resem- 
blance to  personal  chattels  on  account  of  their  transfer- 
ability ;  so  that  the  legal  property  in  them  passes  upon 
the  transfer,  as  it  does  in  the  case  of  chattels.^  If  so, 
no  one  could  doubt,  that  a  title  of  transfer  of  personal 
property  in  a  foreign  country,  good  by  the  laws  of  the 
country,  where  it  is  made,  ought  to  be  held  good 
everywhere. 

§  356.  In  the  next  place,  let  us  suppose  the  case  of 
a  negotiable  note,  made  in  one  country,  and  actually 
indorsed  in  another,  by  whose  laws  a  transfer  of  notes 
by  indorsement  is  not  allowed.  Could  an  action  be 
maintained  by  the  indorsee  agamst  the  maker,  in  the 
courts  of  either  country  1  If  it  could  be  maintained  in 
the  country,  whose  laws  do  not  allow  such  a  transfer,  it 
must  be  upon  the  ground,  that  the  original  negotiability 
by  the  kx  loci  contractus,  is  permitted  to  avail,  in  con- 
tradiction to  the  lex  fori.  On  the  other  hand,  if  the 
suit  should  be  brought  in  the  country,  where  the  note 
was  made,  the  difficulty  would  be,  that  the  transfer  is 
bad,  by  the  law  of  the  place,  where  the  indorsement 
took  place.  But,  at  the  same  time,  it  may  be  truly 
said  to  be  entirely  in  conformity  to  the  intent  of  the 
parties,  and  to  the  law  of  the  original  contract.* 

1  O'Callagan  v.  Thomond,  3  Taunt.  82. 
«  McNeil  V.  Holloway,  1  B.  &  Aid.  R.  218. 

3  See  Chitty  on  BiUs,  ch.  6,  p.  218, 2;L9,  (8th  London  edition.)    See 
Kaimi  on  Equityi  B.  3,  cbr  8,  §  4. 
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^  357.  In  the  next  place,  let  us  suppose  the  case 
of  a  note  not  negotiable  by  the  law  of  the  place,  where 
it  is  made,  but  negotiable  by  the  law  of  the  place, 
where  it  is  indorsed ;  could  an  action  be  maintained, 
in  either  country,  by  the  indorsee  against  the  maker  ? 
It  wduld  seem,  that  in  the  country,  where  the  note  was 
made,  it  could  not ;  because  it  would  be  inconsistent, 
within  its  own  laws.  But  the  same  difficulty  would 
not  arise  in  the  country,  where  the  indorsement  was 
made ;  and,  therefore,  if  the  maker  used  terms  of 
negotiability  in  his  contract,  capable  of  binding  him  to 
the  indorsee,  there  would  not  seem  to  be  any  solid  ob- 
jection to  giving  the  contract  its  full  effect  there.  And 
so  it  has  been  accordingly  adjudged  in  the  case  of  a 
note  made  in  Connecticut,  payable  to  A  or  orders  but 
by  the  laws  of  that  state,  not  negotiable  there,  and 
indorsed  in  New  York,  where  it  was  negotiable.  In 
a  suit,  in  New  York,  by  the  indorsee  against  the 
maker,  the  exception  was  taken,  and  overruled.  The 
Court,  on  that  occasion,  said,  that  personal  contracts, 
just  in  themselves,  and  lawful  in  the  place,  where  they 
are  made,  are  to  be  fully  enforced,  according  to  the 
law  of  the  place,  and  the  intent  of  the  parties,  is  a 
principle,  which  ought  to  be  universally  received  and 
supported.  But  this  admission  of  the  lex  loci  can 
have  reference  only  to  the  nature  ^and  construction  of 
the  contract,  and  its  legal  effect,  and  not  to  the  mode  of 
enforcing  it.  And  the  Court  ultimately  put  the  case  ex- 
pressly upon  the  ground,  that  the  note  was  payable  to  the 
payee  or  order ;  and  therefore,  the  remedy  might  well 
be  pursued  according  to  the  law  of  New  York  against 
a  party,  who  had  contracted  to  pay  to  the  indorsee.^ 

1  Lodge  V.  Phelps,  1  John.  Cases,  189  ;  S.  C.  2  Caines  Casea  in  Err. 
331.    See  Kaima  on  Equity,  B.  3,  ch.  8,  §  4. 
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But,  if  the  words,  "  or  order,"  had  been  omitted  in  the 
note,  so  that  it  had  not  appeared,  that  the  contract  be- 
tween the  parties  originally  contemplated  negotiability, 
as  annexed  to  it,  a  different  question  might  have  arisen, 
which  would  more  properly  come  under  discussion 
in  some  other  place ;  since  it  seems  to  concern  the 
interpretation  and  obligation  of  contracts,  though  it  has 
sometimes  been  treated  as  belonging  to  remedies.^ 

^  358.  Another  case  may  be  put,  which  has  actu- 
ally passed  into  judgment.  A  negotiable  note  was 
given  by  a  debtor,  resident  in  Maine,  to  his  creditor, 
resident  in  Massachusetts.  After  the  death  of  the 
creditor,  his  executrix,  appointed  in  Massachusetts, 
indorsed  the  same  in  that  state  to  an  indorsee,  who 
brought  a  suit,  as  indorsee,  against  the  maker  in  the 
state  courts  of  Maine.  The  question  was,  whether  the 
note  was,  under  the  circumstances,  suable  by  the 
indorsee ;  and  the  Court  held,  that  it  was  not ;  for 
that  the  executrix  could  not  herself  have  sued  upon 
the  note,  without  taking  out  letters  of  adminstration 
in  Maine ;  and  therefore  she  could  not,  by  her  indorse- 
ment, transfer  the  right  to  her  indorsee.' 

^  359.  It  does  not  appear,  by  the  report,  whether 
the  note  was  made  in  Massachusetts  or  in  Maine.  It 
is  not,  perhaps,  in  the  particular  case  material,  as  the 
law,  as  to  the  negotiability  of  such  a  note,  is,  in  both 
states,  the  same.  If  it  had  been  different,  it  might 
have  given  rise  to  a  different  inquiry.  But,  in  either 
state,  the  creditor  could  certainly,  in  his  lifetime,  by 

his  indorsement  have  transferred  the  property  in  the 

^ —  -I ^ . 

1  See  Chitty  on  Bills,  ch.  6,  p.  218, 219,  (8th  London  edit) ;  3  Kent 
Comm.  Lect  44,  p.  77,  (2d  edit.) 

9  Stearns  v.  Burnham,  5  GreenL  R.  261 ;  S.  P.  Thompson  v,  Wilson, 
2  New  Hampshire,  R.  291. 
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note  to  the  indorsee;  and  as  clearly  his  executrix 
could  do  the  same ;  for  it  is  settled,  that  an  executor 
or  administrator  can  so  transfer  any  negotiable  secu- 
rity.^ If,  then,  by  the  transfer  in  Massachusetts,  the 
property  passed  to  the  indorsee,  it  is  difficult  to  per- 
ceive, why  that  transfer  was  not  as  effectual  in  Maine, 
as  in  Massachusetts ;  and,  by  the  law  of  both  states,  an 
indorsee  may  sue  on  negotiable  instruments  in  his  own 
name.  In  truth,  such  instruments  are  not  treated,  as 
mere  choses  in  action,  but  rather  as  chattels  personal. 
Choses  in  action  are  not  assignable  by  law  ;  and  ac- 
tions must  be  brought  thereon  in  the  name  of  the 
original  parties.  But  negotiable  notes  are  transferable 
by  indorsement ;  and  when  transferred,  the  indorsee 
may  sue  in  his  own  name.  Upon  the  reasoning  of 
the  above  case,  the  note  would  cease  to  be  negotiable, 
after  the  death  of  the  payee ;  which  is  certainly  not 
admissible  doctrine.*  The  decision,  in  a  recent  case, 
in  the  Supreme  Court  of  the  United  States,  is  founded 
upon  the  doctrine,  that  an  assignment  by  an  executor 
of  a  chose  in  action  in  the  state,  where  he  is  appointed, 
and  which  is  good  by  its  laws,  will  enable  the  assignee 
to  sue  in  his  own  name  in  any  other  state,  by  whose 
laws  the  instrument  would  be  assignable,  so  as  to  pass 
the  note  to  the  assignee,  and  enable  him  to  sue  thereon.' 
^  360.  As  to  bills  of  exchange,  it  is  generally  re- 
quired, in  order  to  fix  the  responsibility  of  other  par- 
ties, that,  upon  their  dishonour,  they  should^  be  duly 

1  See  Rawlinson  v.  Stone,  3  Wilson  R.  1  ;  S.  C  2  Str.  R.  1260. 

»  Rawlinson  ».  Stone,  3  Wilson  R.  1  ;  S.  C.  2  Str.  R.  1260 ;  Bayley 
on  Bills,  ch.  .5,  p.  78. — The  effoctof  assignments  of  debts  and  other  per- 
sonal property  will  come  more  fully  under  review  in  the  succeeding 
chapter,  when  we  enter  upon  the  subject  of  the  law,^  which  regulatea 
the  transfer  of  personal  property. 

9  Harper  v.  BaUer,  2  Peters  Sup.  Ct  R.  ^39. 

Confi.  38 


300  CONFLICT   OF   LAWS.  [CH.  VHI. 

occur,  in  a  more  general  form,  in  the  succeedmg  chap- 
ter. Debts,  in  the  vocabulary  of  the  civil  law,  are  often 
known  by  the  title  of  nomina  debiiorum^ 

§  363.  But  a  question  of  a  very  different  character 
may  arise,  as  to  contracts  respecting  yeal  estate  or 
jmrnoxeahlfigt^  Are  they  governed  by  the  law  of  the 
place,  where  the  contract  is  made  1  Or  by  the  law  of 
the  place,  where  the  property  is  situate  1  Take,  for  in- 
stance, a  case,  in  England  or  America,  arising  under 
the  Statute  of  Frauds,  by  which  all  contracts  respecting 
real  estate,  or  any  interest  therein,  are  required  to  be 
in  writing,  and  otherwise  they  are  void.  If  a  contract 
is  made  in  France  by  parol,  or  otherwise,  in  a  manner 
not  conformable  to  the  law  ret  sittB^  for  the  purchase  of 
lands  in  England  or  America,  and  the  contract  is 
conformable  to  the  law  of  France  on  the  same  subject ; 
is  the  contract  valid  in  both  countries  1  Is  it  valid  in 
the  country,  where  the  land  lies,  so  as  to  be  enforced 
tiiere  ?  If  not ;  is  it  valid  in  the  country,  where  the 
contract  was  made  ? 

§  364.  If  this  question  were  to  be  decided  exclu- 
sively by  the  law  of  England,  it  might  be  stated,  that 
by  the  law  of  England,  the  contract  would  be  utterly 
void  ;  and  it  would  be  so  held  in  a  suit  brought  to 
enforce  it  in  that  realm,  upon  the  ground,  that  all  real 
contracts  must  be  governed  by  the  kx  rei  sittB^  Lord 
Mansfield  took  occason,  in  a  celebrated  case,  to  examine, 
and  state  the  principle.     "  There  is  a  distinction,**  said 

9  Bell.  Cornm.  684,  685  ;  Bruce  v.  Bruce,  2  Bos.  &  Pull.  230 ;  Sill  v. 
Worswick,  1  H.  B.  690,  691 ;  In  Re,  Ewing,  f^Tyrush.  R.  91 ;  Thome 
V.  Watkins,  2  Ves.  35 ;  4  Cowen  R.  517,  note  ;  Blanchard  v.  Russell, 
13  Mass.  R.  6  ;  Livermore's  Diss.  163, 164  to  171. 

A  Ersk.  Inst  B.3,  tit.  9,  §  4;  Cujacii  Opera,  Tom.  7,  p.  491 ;  Dig. Lib. 
10,  tit  2, 1. 2,  §  6 ;  Vicat  Vocab.  Voce,  Nomen. 

«  See  2  Dwarris  on  Statut  648. 
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he,  **  between  local  and  personal  statutes.  Local  ones 
regard  such  things,  as  are  really  upon  the  spot  in  Eng- 
land ;  as  the  Statute  of  Frauds,  which  respects  lands 
situate  in  this  kingdom.  So  stock-jobbing  contracts, 
and  the  statutes  thereupon,  have  a  reference  to  our  lo- 
cal funds.  And  so  the  statutes  for  restraining  insurances 
upon  the  exportation  of  wool  respect  our  own  ports 
and  shores.  Personal  statutes  respect  transitory  con- 
tracts, as  common  loans  and  insurances.''  ^  And  in 
another  report  of  the  same  case,  after  a  second  argu- 
ment, he  said  :  "  In  every  disposition  or  contract, 
where  the  subject  matter  relates  locally  to  England, 
the  law  of  England  must  govern  ;  and  must  have  been 
intended  to  govern.  Thus,  a  conveyance  or  will  of 
land,  a  mortgage,  a  contract  concerning  stocks,  must 
bH  be  sued  upon  in  England ;  and  the  IqcaljiatllC&^f 
the  thin,g  f'^gyires  tlym  to^be  carried  into  execution 

Sccgrfting  to  thp,]asJ?ag-''  *  ^       " 

§  365.  The  doctrine  has  been  laid  down  in  equally 
emphatic  terms  in  the  Scottish  courts.  Lord  Robert- 
son in  a  highly  interesting  case  said:  '^ Although  the 
rule,  as  to  the  kx  loci  contractus  is  of  very  general 
application,  particularly  as  to  the  constitution  and 
validity  of  personal  contracts  and  obligations,  it  is  not 
universal.  In  the  first  placcj  it  does  not  apply  to  con- 
tracts or  obligations  relative  to  real  estates J^ '  Lord 
Bannatyne,  on  the  same  occasion,  affirmed  the  like 
principle.^    And  it  has  received  an  unequivocal  sane- 

1  RobiDSOD  9.  Bland,  I  W.  Black.  R.  234,246. 

>  RobiDson  v.  Bland,  2  Burr.  R.  1079 ;  S.  P.  1  W.  Black,  R.  259.  See 
also  Ersk.  lost  B.  3^  tit  9,  §  4 ;  Henry  on  Foreign  Law,  12  to  15 ;  Scott 
9.  Alnutt,  2  Dow  &  Clarke,  404.    See  also  2  Dow  R.  230,250. 

3  Ferguaaon  on  Marr.  and  Div.  395 ;  Id.  397.  See  Ersk.  Lost  B.  3, 
tit  2,  §  40,  p.  515. 

4  Ferguason  Id.  401 ;  2  Kaime  Equity,  B.  3,  eh.  2^  §  2. 
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tion  in  America ;  where  it  has  been  broadly  declared 
to  be  a  well  settled  rule,  that  any  title  or  interest  in 
land  or  real  estate  can  only  be  acquired  or  lost  agree- 
ably to  the  law  of  the  place,  where  the  same  is 
situate.^ 

^  366%  This  doctrine  may  be  farther  illustrated  by 
the  ease  of  Scotch  heritable  bonds.  By  heritable 
bonds  in  that  law  are  meant  bonds  for  the  payment  of 
money,  which  are  secured  by  a  conveyance  or  charge 
upon  real  e^ate.  Such  bonds  usually  contain  not 
only  a  charge  upon  real  estate,  but  a  personal  obliga- 
tion to  pay  the  debt*  In  general,  by  the  Scotch  law, 
mere  personal  bonds  and  other  debts,  on  the  decease 
of  the  creditor,  pass  to  his  personal  representative ; 
but  heritable  bonds  belong  to  the  heir ;  because  the 
charge  on  the  real  estate,  being  jtis  nobilius,  draws 
to  it  the  personal  right  to  the  debt.  According  to  the 
Scotch  law,  no  contract  or  other  act  disposing  of  an 
heritable  bond  will  be  good,  unless  it  is  according  to 
the  law  of  Scotland  ;  and  no  contract,  intended  to 
create  such  a  heritable  bond,  will  be  valid,  as  such, 
unless  it  be  made  with  the  solemnities  of  the  Scotch 
law.* 
">  §  367.  The  same  reasoning  seems  to  have  govern- 
ed in  the  House  of  Lords,  in  a  recent  case,  where 
certain  entailed  estates  in  Scotland  were  sold  for  the 

1  Cutter  V,  Davenport,  1  Pick.  R.  81 ;  Hosford  v,  Nichols,  I  Paige 
R.  220 ;  .Wills  v.  Cowper,  2  Hamm.  R.  124  ;  S.  C.  Wilcox  R.  278. 

»  Ersk.  Inst.  B.  2,  ch.  2;  §  9  to  20,  p.  198  to  204  ;  Id.  B.  3,  tit.  2,  §  39; 
40,  41,  p.  514,  515;  Jernioghain  v.  Herbert,  1  Tamyn  R.108  ;  d  Bell 
Comm.  7, 8 ;  Id.  690.  —  Yet  Mr.  Erskiue  in  his  Institutes  seems  to  admit, 
tiiat  obligations  to  convey  things  in  Scotland,  although  not  perfected  in 
the  Scottish  form,  yet  if  perfected  according  to  the  Ux  domieiUi  of  the 
parties,  are  binding  in  Scotland,  not  as  conveyances,  but  as  contracts, 
under  some  circumstances. 
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redemption  of  the  land  tax,  and  the  surplus  money 
of  the  proceeds  of  the  sale  was  vested,  according  to  a 
statute  on  the  subject,  in  trustees,  who  were  required 
to  pay  the  interest  of  it  to  the  heir  of  entail  in  pos- 
session, until  the  money  should  be  reinvested  in  land. 
The  heir  of  entail  next  entitled  sold  his  reversionary 
and  contingent  right  to  the  interest  of  this  fund  by  a 
deed  in  the  English  form,  and  executed  in  England, 
where  the  parties  were  domiciled,  but  without  the 
solemnities  required  by  the  law  of  Scotland.  It  was 
Emitted,  that  the  fund  was  to  go  to  the  heirs  in  entail, 
and  that  the  principal  thereof  was  consequently  her- 
itable, and  could  only  be  passed  according  to  the 
solemnities  of  the  law  of  Scotland.  But  the  House  of 
Lords  adjudged  the  intermediate  interest  of  the  sur- 
plus, before  the  investment  in  lands,  to  be  moveable 
property,  and  alienable  by  the  proprietor  as  such; 
and  therefore  they  held  the  assignment  of  it  according 
to  the  English  law  good.^ 

^  368.  From  what  has  been  already  stated  in  the 
preceding  discussions,  it  will  be  seen,  that  foreign 
Jurists  are  by  no  means  agreed  in  admitting  this  doc- 
trine. On  the  contrary  some  of  them  maintain,  that 
the  validity  of  a  contract  is,  in  ail  cases,  to  be  govern- 
ed by  the  law  of  the  place,  where  it  is  made,  whether 
it  regards  moveables  or  immoveables.  Thus,  in  re- 
spect to  the  capacity  of  persons  to  contract,  their  doc- 
trine is,  that,  if  they  are  of  age  to  contract  in  the  place 
of  their  domicil,  but  are  not,  in  the  place,  where  their 
immoveable  proverty  is  situate,  the  contract  to  sell 
or  alienate  the  latter  will  be  valid  everywhere ;  and 

1  Scott «.  Alontt,  3  Dow  &.  Clarke,  404,  41S. 
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so,  vice  versA}  Others  hold  a  diflTerent  opinion,  and 
insist,  that,  whatever  may  be  the  law  of  the  domicil  as 
to  capacity,  and  although  it  governs  the  person  univer- 
sally, yet  it  does  not  apply  to  immoveable  property  in 
another  country.* 

§  369.  So,  in  respect  to  express  nuptial  contracts, 
we  have  seen,  that  many  foreign  jurists  hold  them 
obligatory  upon  all  property,  whether  moveable  or 
immoveable,  belonging  to  the  parties  in  other  countries, 
if  they  are  valid  by  the  law  of  the  place  of  the  nuptial 
contract.  And  in  respect  to  implied  nuptial  contracts, 
all  those  jurists,  who  maintain,  that  the  law  of  the 
domicil  furnishes,  in  the  absence  of  any  express  con- 
tract, the  rule  to  ascertain  the  rights  and  intentions  of 

1  Ante,  §  51  to  54,58  to  60,62,63;  Rodemburg,  tit  1,  ch.  «3;  Id.  tit  2, 
ch.  3 ;  Liverm.  Diss.  p.  48,  49,  §  44,  45,  46 ;  Id.  p.  56,  §55,  56 ;  Id.  p.  58, 
§  58,  59 ;  I  Boullenois,  27,  145, 152,  153, 154,  175  to  177 ;  1  Froland 
M^m.  156, 160. 

3  Ante  §  54,  61  ;  Liverm.  Diss.  p.  49  to  54,  ^  46  to  53 ;  Id.  p.  58, 
§  59.  See  1  Boullenois,  127,  128,  129,  130, 135,  150,  151, 152  to  156; 
Voet  ad  Pand.  Lib.  1,  tit  4,  §  7,  p.  40;  2  Froland,  821.  — There  are 
some  nice  distinctions  put  by  different  authors  upon  this  subject,  which 
are  stated  with  great  clearness  and  force  by  Mr.  Livermore,  (Dissert 
p.  58,  §  58  to  62,)  and  upon  which  we  may  have  occasion  to  comment 
more  fully  hereafter.  At  present  it  is  only  necessary  to  say,  that  Boul- 
lenois, Bouhier,  and  others  hold,  that,  while  the  law  of  the  domicil,  as  to 
general  capacity,  governs  as  to  contracts  and  property  everywhere,  the 
law  of  the  aiius  of  immoveable  property  governs,  as  to  the  quantity,  which 
the  party,  having  full  capacity,  may  sell,  convey,  or  dispose  of.  See 
Livermore,  Diss.  p.  58,  §  58  to  63;  1  Boullenois,  Prin.  Gr^n.  8,  p.  7;  Id.  127 
to  ia3;  Id.  172, 175  to  178 ;  Id.  183, 184,  188,  189.  Bouhier,  Cout  de 
Bourg.ch.21,§68  to  70;  Id.  §81  to  84.  See  also,  1  Boullenois,  101,102, 
107,  111,  J 12;  2  Henrys,  CEuvres,  Lib.4,ch.  6,  Quest  105.  Rodemburg 
seems  to  admit,  that  a  contract  respecting  real  property,  which  is  enter- 
ed  into  according  to  the  forms  of  the  hx  loci  contractus  may  be  good  to 
bind  the  party  personally,  although  it  is  not  according  to  the  forms  pre- 
scribed by  the  Itx  rex  siUE.  Rodemburg,  tit  2,  ch.  3,  p.  19 ;  1  Boulie- 
noisy  414, 415»  4ia    See  also,  Voet  De  Statut  §  4,  ch.  2, 15,  p.  127. 
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the  parties,  by  way  of  tacit  contract,  necessarily  give 
to  it  the  same  universal  operation.^ 

^  370.  Merlin  seems  to  think,  that,  though  in  gen- 
eral the  French  law  must  govern  in  all  cases  of  im- 
moveables in  France,  even  when  the  owners  are  for- 
eigners; yet  that  there  are  exceptions  to  the  rule. 
As,  for  instance,  if  the  foreign  law,  in  the  country, 
where  a  contract  is  made  respecting  them,  has  been 
adopted  by  the  contracting  parties,  and  converted  by 
them  into  an  express  contract ;  in  such  a  case,  he 
holds,  that  the  contract  is  binding,  because  the  foreign 
law,  as  such,  does  not  act  upon  the  immoveables  in 
France  ;  but  solely  by  way  of  contract  And  he  ap- 
plies the  same  principle  to  cases,  where  there  is  no 
express  adoption  of  the  foreign  law,  but  it  arises  by 
way  of  tacit  contract  from  the  place  of  the  contract.' 

§  371.  On  the  other  hand,  Pothier  treats  as  real, 
not  only  lands  and  houses  and  inheritable  property,  but 
all  rights  in  them,  and  growing  out  of  them  ;  such  as 
ground  rents,  or  other  rents  annexed  to  lands  and 
inheritances,  which  fall  under  the  denomination  of 
jus  in  re  ;  and  also  all  rights  to  inheritances,  which  fall 
under  the  denomination  of  jiis  ad  rem^  such  as  con- 
tracts or  debts  (rriances)  respecting  the  sale  and 
delivery  of  immoveable  property,  which  are  deemed 
to  have  the  same  situation,  as  the  things,  which  are 
the  object  of  them.  And  he  asserts  the  general  prin- 
ciple, that  all  things,  which  have  a  real  or  fictitious 
situation,  are  subject  to  the  law  of  the  place,  where 
they  are  situate,  or  are  supposed  to  be  situate.  Toutes 
ces  choseSj  qui  out  une  situation  reelkj  ou  feinte,  sont 


1  Ante,  §  143  to  171 ;  1  Boullenois,  121,  673,  759  to  767. 
*  Merlin,  Repertoire,  Loi,  §  6,  n.  2, 3. 

CUmfl.  39 
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sujettes  a  la  hi  ou  coutume  du  lieUj  ou  eUes  sont  situSeSy 
ou  censees  (Fetre}  And  this  is  also  the  doctrine  main- 
tained by  Rodemburg  and  Boullenois.*  And  Merlin, 
in  a  general  view  assents  to  it.*  Pothier  admits,  tha^ 
when  a  debt  is  executed,  and  an  hypothecation  is 
made  of  immoveable  property,  as  collateral  security, 
the  debt  is  still  to  be  deemed  a  moveable,  although 
the  hypothecation  might,  per  se,  be  an  immoveable; 
because  the  debt  is  the  principal,  and  the  hypothecation 
the  accessory ;  and  accessorium  sequitur  naiuram  prin" 
dpalis.  But  he  insists,  that  contracts,  which  have  for 
their  objects  any  inheritable  property,  or  other  immove- 
able, are  to  be  deemed  immoveables ;  such  as,  for  in- 
stance, upon  a  contract  for  the  purchase  of  real  estate, 
the  right  of  the  vendee  against  the  vendor  for  the  de- 
livery of  the  same.^ 

^  372.  Burgundus  holds,  that  in  all,  which  relates  to  the 
form,  and  solemnities,  and  perfection  of  contracts,  and 

*  Pothier,  Coutum.  d'Orl^ans,  ch.  1,  §  2  n.  24 ;  Id.  ch.  3,  n.  51 ;  Id. 
Traits  des  Choses,  §  3. 

9  1  Boullenois,  Princ.  G^n.  34,  35,  3fi,  p.  8,  9;  Id.  121,  129,  223, 
224,  225,  374,  381,  488;  2  Boullenois^  472;  Rodemburg,  De  Div.  StaU 
tit  2,  ch.  2,  n.  2,  p.  15  ;  Henry  on  Foreign  Law,  14  note  ;  Id.  15. 
—  Cochin  lays  down  the  following  doctrine:  **Le8  formalit^s,  dont 
un  acte  doit  6tre  revetu,  se  reglent  por  la  loi,  qui  exerce  son  em- 
pire dans  le  lieu,  ou  I'acte  a  ^16  pass^  ;  mais,  qunnd  il  s'agit  d'ap- 
pliquer  lea  clauses,  qu'il  renfenne,  aux  hiens  des  parties  contractantes, 
c'est  le  lieu  de  la  situation  de  ses  biens,  qui  doit  seule  Hre  coosult^e." 
And  he  illustrates  by  reference  to  a  donation,  in  Paris,  of  property,  sit- 
uate in  places,  where  donations  inter  vivos  are  prohibited,  holding,  that 
such  donations,  although  clothed  with  all  the  proper  Parisian  formalities, 
are  nullities.  He  then  adds,  *<  Ce  n'est  done  pas  la  loi  du  lieu,  o6  Pacte 
a  et6  pass6,  qui  en  determine  Peffet"  Cochin,  (Euvres,  Tom.  5,  p.  697. 
See  also  1  Boullenois,  Prin.  G6n.  31,  p.  8. 

3  Merlin,  Repertoire,  Meubles,  §  5 ;  Id.  Biens,  §  2  n.  2 ;  Id.  Loi.  §  6.  n.  a 

4  Pothier,  Coutum.  d'OrMans,  ch.  3,  ait  2,  n  50,  n.  51 ;  Id.  TraiU 
des  Choses,  §  2.  See  Merlin,  Repertoire,  Biens  §  1,  n.  13,  §  2,  n.  1 ;  Id. 
Meubles,  §  2,  3;  Liverm.  Diss.  p.  162,  16a 
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their  legality,  the  law  of  the  place,  where  they  are  made, 
is  to  give  the  rule.  But,  in  what  respects  the  subject 
matter  of  the  contract,  the  law  of  the  place,  where  it 
is  locally  situate,  is  to  govern.^  But  when  he  comes 
to  illustrate  his  doctrines  by  examples,  it  must  be  con- 
fessed, that  both  his  classification  and  his  decisions  are 
open  to  much  question.^ 

§  373.  But,  whatever  may  be  the  rule  in  cases,  where 
the  law  of  the  situs  does  not  prohibit  the  contract,  as 
for  instance,  in  a  sale  of  land,  it  is  very  clear,  that,  if  pro- 
hibited there,  it  is  invalid  to  all  intents  and  purposes* 
So  the  doctrine  is  laid  down  by  Rodemburg.'  And 
BouUenois  lays  it  down  among  his  general  maxims ; 
Une  convention^  toute  legitime  qu^elle  soit  en  elle-meme^ 
vfa  pas  son  execution  sur  les  biens,  lorsquHls  sont  situes 
en  CO  jLtumes  prohibitives  de  la  convention.^ 


1  3  BouUenois,  449,  450,  451,  452  to  458. 
9  2  BouUenois,  450, 451,  453  to  455. 

3  Rodemburg,  De  Div.  Sut  tit  3,  ch.  4.  p.  79 ;  2  Boallenoia,  401,  402. 

4  1  Boulleoois,  Ft.  G6n.  41,  p.  9, 10. 


308  CONFLICT   OF   LAWS.  [CH.  IX* 

CHAPTER  IX. 

PERSONAL    PROPERTY. 

^  374.  We  next  come  to  the  consideration  of  the  op- 
eration of  foreign  law  in  relation  to  personal,  real,  and 
mixed  property,  according  to  the  known  divisions  of 
the  common  law,  or  to  moveable  and  immoveable  prop- 
erty, according  to  the  known  divisions  of  the  civil  law, 
and  continental  jurisprudence.  For  all  the  purposes  of 
the  present  commentaries  it  will  be  sufficient  to  treat 
the  subject  under  the  heads  of  personal  or  moveable 
property,  and  real  or  immoveable  property,  since  the 
class  of  mixed  property  appertains  to  the  latter. 

375.  We  have  already  had  occasion  to  state,  that  in 
the  civil  law  the  term,  "  bona  ",  includes  all  sorts  of 
property,  moveable  and  immoveable;  as  the  corre- 
sponding word,  "  biens^^^  in  French  also  does.*  But 
there  are  many  cases,  in  which  a  broad  distinction  is 
taken  by  foreign  jurists  between  moveable  and  im- 
moveable property,  as  to  the  operation  of  foreign  law. 
We  have  also  had  occasion  to  explain  the  general  dis- 
tinction between  personal,  real,  and  mixed  laws  in  the 
sense,  in  which  the  terms  are  used  in  continental  juris- 
prudence ;  personal,  being  those,  which  have  princi- 
pally persons  for  their  object,  and  only  treating  of 
property  incidentally ;  real,  being  those,  which  have 
principally  property  for  their  object,  and  speaking  of 
persons  only  in  relation  to  property ;  and  mixed, 
being  those,  which  concern  both  persons  and  property.* 


1  See  Liverniore's  Dissert.  81.  §  106;  1  Boullenois,  p.  28»  127.; 
Rodemburg,  De  Divers.  Stat  tit.  1  <h.  2.  p.  6 ;  Merlin, Rupert,  BieDs,  §  1. 

9  Ante  §  12  to  16;  1  Boull.  Pr.  G6n.  p.  4 to  9;  Id.  p.  29;  Id.  122, 
123, 124, 125, 126, 127 ;  P.  Voet    De  Stat  §  4,  ch.  2,  n.  2,  p.  117. 
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§  376.  According  to  this  distribution  all  laws  respect- 
ing property,  whether  it  be  moveable  or  immoveable, 
would  fall  under  the  denomination  of  real  laws ;  and,  of 
course,  upon  the  principles  of  foreign  jurists,  would 
seem  to  be  limited  in  their  operation  to  the  territory, 
where  the  property  is  Situate.  This,  however,  is  a  con- 
clusion, which  upon  a  larger  examination  will  be  found 
to  be  erroneous,  the  general  doctrine  held  by  foreign 
jurists  being,  that  the  right  and  disposition  of  moveables 
is  to  be  governed  by  the  law  of  the  domicil  of  the 
owner,  and  not  by  the  law  of  their  local  situation. 

§  377.  The  grounds,  upon  which  this  doctrine,  as  to 
moveables,  is  supported,  are  differently  stated  by  differ- 
ent jurists ;  but  the  differences  are  more  nominal  than 
real.  Some  of  them  are  of  opinion,  that  all  laws, 
which  regard  moveables  are  real ;  but  at  the  same  time 
they  maintain,  that  by  a  fiction  of  law  all  moveables  are 
supposed  to  be  in  the  place  of  the  domicil  of  the 
owner,  a  quo  legem  siiumque  accipiunU  Others  are  of 
opinion,  that  such  laws  are  personal,  because  moveables 
have  in  contemplation  of  law  no  siluSj  and  are  attached 
to  the  person  of  the  owner,  wherever  he  is ;  and,  being 
so  adherent  to  his  person,  they  are  governed  by  the 
same  laws,  which  govern  his  person ;  that  is,  by  the  law 
of  his  place  of  domicil.^    The  former  opinion  is  main- 

1  "Mobilia  (says  J.  Voet)  vero  ex  lege  domicilii  ipsius  defuncti,  vel 
quia  semper  domino  presentia  esse  finguntur,  vel  ex  comitate  passim 
usu  inter  gentes  recepta."  Voet  ad  Pand.  Lib.  38,  tit.  17,  §  34,  p.  696. 
And  in  another  place  he  adds,  "  Sed  considerandnm,  qultdam  fictione 
juris,  seu  malis,  pnesumptione,  hanc  de  mobilibus  determinationem  con- 
ceptam  niti ;  cum  enim  certo  stahilique  haec  (mobilia)  situ  careant,  nee 
certo  sint  alligata  loco,  sed  ad  arbitrium  domini  undiquaque  in  domicilii 
locum  revocari  facile  ac  reduci  possint,  et  maximum  domino  plerumque 
commodum  adferre  soleant,  cum  ei  sunt  prssentia;  visum  fuit  hano 
inde  conjecturam  siirgere,  quod  dominus  velle  censeatur,  ut  illuc  omnia 
sua  sint  mobilia,  aut  saltem  esse  intelligantury  ubi  fortunarum  Buarum 
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tained  by  P,  Voet,  Rodemburg,  and  Boullenois^    and 
the  latter  by   D^^rgentre,  Burgundus,   Hertius,    and 
Bouhier.*      Voet  says,   Verum  mobiHa  ibi  censeaniur 
esscj  secundum  juris  inteUectum^  ubi  is,  cujus  ea  sunt, 
sedem  atque  larem  suarum  fortunarum  coUocatit*      So 
Rodemburg ;  Mobilia  quippe  non  ideo  subjdcent  slatuto 
(reali),  quod  personale  illud  sit ;  sed  quod  mobUict,  certo 
ac  fixo  situ  carentia^  ibi  quemquam  situm  veUe  habere^ 
ac  existimare  intelligimus,  ubi  larem  ac  fortunarum  fixit 
summam.    In  domiciiH  loco  mobilia  intelligarUur  ex- 
istere.^      Boullenois  affirms  the  same  doctrine;   and 
gives  this  reason  for  it,  that,  as  moveables  have  no  such 
fixed  and  perpetual  situs,  as  lands,  it  is  necessary,  that 
their  situ^  should   depend  upon  the  pleasure  of  the 
owner,  and  that  they  have  the  very  situs  he  wishes, 
when  they  have  that  of  his  own  domicil.* 

§  378.  On  the  other  hand  D'Argentre  says,  De  mo- 
bilibus  alia  censura  est,  qujoniam  per  omnia  ex  conditume 
personarum  legem  accipiunt,  et  situm  habere  negantury 
nisi  affixa  et  cofuBrentiOy  nee  loco  contineri  dUcuniur 
propter  habilitatem  motionis  et  translationis.  Quare  sta- 
tutum  de  bonis  mobilibus  vere  personale  est,.e/  loco  domi- 
cilii  judicium  sumit,  et  quodcumque  judex  domicilii  de  eo 
statuitj  ubique  locum  obtinet.^  Bouhier  is  quite  as  ex- 
plicit.   As  moveables   (says  he)  have  no  fixed  situs, 

larem  summamque  constitait;  id  est,  in  loco  domicilii."  Voet.  ad  Pand. 
Lib.  1,  tit.  4  P.  2,  §  1 1,  p.  44.  Hertius  says,  **  Nam  mobiles  ex  conditione 
porsonflB  legem  accipiufit,  nee  loco  continentur,"  1  Hertii  Opera,  De  Col- 
lis.  Leg.  §  4.  n.  6,  p.  122,  123. 

1  Livermore's  Dissert  p.  128, 129 ;  1  BouUenois,  338, 339, 340 ;  1  Her- 
tii Opera,  De  Collis.  Leg.  §  4,  n.  6,  p.  122, 123. 

«  Voet.  De  Stat.  §  4,  ch.  2,  n.  2,  p.  118;  Id.  §  9,  ch.  1,  §  8,  p.  255. 

3  Rodemburg,  De  Divers.  Stat.  Lib.  1,  ch.  2,  sab  finem;  1  Boullenois 
25, 29, 140. 

4  1  Boullenois,  223, 224, 338 ;  Id.  Prin.  G^n.  33,  p.  8. 

5  Li?ermore's  Diss.  129, 130 ;  1  Boullenois,  339. 
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and  are  easily  transported  from  one  place  to  another 
according  to  the  pleasure  of  the  owner,  therefore  it  is 
supposed,  by  a  sort  of  fiction,  that  they  adhere  to  his 
person  ;  and  from  hence  comes  the  maxim  in  our  cus- 
tomary law,  that  moveables  follow  the  body  or  person  of 
the  owner;  Meubles  suivent  le  corpSj  ou  lapersonne^  — 
Mobilia  sequuntur  personam} 

§  379.  But,  whether  the  one  opinion,  or  the  other  is 
adopted,  it  has  been  truly  remarked  by  Boullenois,  that 
the  same  conclusion  is  equally  true,  that  moveables 
follow  the  person.*  The  probability  is,  that  the  doctrine 
itself  had  not  its  origin  in  any  distinction  as  to  real  or 
personal  laws,  or  in  any  fictitious  annexation  of  them 
to  the  person  of  the  owner,  or  their  incapacity  to  have 
a  fixed  situs ;  but  in  an  enlarged  policy  growing  out 
of  their  transitory  nature  and  the  general  convenience 
of  nations.  If  the  law  m  sitiB  were  generally  to  pre- 
vail in  regard  to  moveables,  it  would  be  utterly  impossi- 
ble for  the  owner,  in  many  cases,  to  know,  in  what  man- 
ner to  dispose  of  them  during  his  life,  or  to  distribute 
them  at  his  death ;  not  only  from  the  uncertainty  of 
their  situation  in  the  transit  to  and  from  different  places, 
but  from  the  impracticability  of  knowing  with  minute 
accuracy  the  law  of  transfers  inter  vivosy  or  of  testa- 
mentary dispositions  and  successions  in  the  different 
countries,  in  which  they  might  happen  to  be.  Any 
change  of  place  at  a  future  time  might  defeat  the  best 
considered  will ;  and  a  sale  or  donation  might  be  ren- 
dered inoperative  from  the  ignorance  of  the  parties  of 

1  Bouhier,  Cout.  de  Bourg.  ch.  25,  §  2,  p.  490;  1  Boullenois,  338.  — ^  Let 
meubles  (says  Cochin),  quelque  part  qu'ils  soient,  suivent  le  domicile.'' 
Cochin,  (Euvres,  Tom.  5,  p.  85 ;  2  Henrys,  CEuvres,  Lib.  4,  ch.  6,  Quest 
105,  p.  612.    Id.  720. 

3  Boullenois,  33U.  See  also  Voet  ad  Pand.  Lib.  35^  tit  17,  §  34 ; 
4  John.  Ch.  R.  487. 
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the  law  of  the  actual  sitiLS  at  the  time  of  their  acts. 
These  would  be  serious  evils,  pervading  the  whole  com- 
munity, and  equally  affecting  the  subjects  and  the 
interest  of  all  civilized  nations.  But  in  maritime 
nations,  depending  upon  commerce  for  their  revenues, 
their  power,  and  their  glory,  the  mischief  would  be  in- 
calculable. A  sense  of  general  utility,  therefore,  must 
have  first  suggested  the  doctrine ;  and  as  soon  as  it  was 
promulgated,  it  could  not  fail  to  recommend  itself  to 
all  nations  by  its  simplicity,  its  convenience,  and  its 
enlarged  policy.^ 

^  380.  But,  be  the  origin  of  the  doctrine  what  it 
may,  it  has  so  general  a  sanction  among  all  civilized 
nations,  that  it  may  be  treated  as  a  part  of  the  Jus 
gentinm.     Lord  Loughborough  has  stated  it  with  great 
clearness  and  force  in  one  of  his  TOOst  elaborate  judg- 
ments.    "  It  is  a  clear  proposition,"  said  he,  **  not  only 
of  the  law  of  England,  but  of  every  country  in  the 
world,  where  law  has  the  semblance  of  science,  that 
personal  property  has  no  locality.     The  meaning  of 
that  is,  not  that  personal  property  has  no  visible  local- 
ity ;  but  that  it  is  subject  to  that  law,  which  governs  the 
person  of  the  owner ;  both  with  respect  to  the  disposi- 
tion ot  it,  and  with  respect  to  the  transmission  of  it,  either 
by  succession  or  by  the  act  of  the  party ;  it  follows  the 
law  of  the  person.     The  owner  in  any  country  may 
dispose  of  his  personal  property.     If  he  dies,  it  is  not 
the  law  of  the  country^  in  which  the  property  is,  but  the 
law  of  the  country,  of  which  he  was  a  subject,  that 
will  regulate  the  succession.''  *    And  this  doctrine  has 


1  See  Harvey  v.  Richards,  1  Ma^on  R.  412. 
9  SUl  V.  Worswick,  1  H.  Black.  690. 
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been  constantly  maintained  both  m  England  and  Amer* 
ica  with  unbroken  confidence.^ 

§  381.  Foreign  jurists  are  not  less  expressive  in  its  fa* 
your.  Constat  inter  omnes  (says  Bretonnier),  qtie  lea 
meubles  suivent  les  personnes,  et  se  reglent  suivant  la 
coutume  du  domiciled  And  he  speaks  the  common  Ian* 
guage  of  the  continental  jurists.'  Pothier,  after  remark* 
ing,  that  moveables  have  no  locality,  adds,  that  ^^all 
things,  which  have  no  locality,  follow  the  person  of  the 
owner,  and  are  consequently  governed  by  the  law  or 
custom,  which  governs  his  persoft),  that  is  to  say,  by  that 
of  the  place  of  his  domicil."  ^  And  Merlin  adopts  lan- 
guage equally  general  and  exact  **  Moveables,"  says 
he, "  are  governed  by  the  law  of  the  domicil  of  the  own- 
er, wherever  they  may  be  situate ;  and  this  law  of  course 
changes  with  his  change  of  domicil."  ^  Bynkershoek 
asserts  the  principle  to  be  so  well  established,  that  no 
one  has  dared  to  question  it ;  ^deo  recepta  hodie  sen- 

1  The  authorities  on  this  point  are  very  numerous.  See  Henry  on 
Foreign  Law,  13,  14,  15 ;  4  Co  wen  R.  517,  note  ;  2  Kent,  Comment. 
Lect  37,  p.  428,  &c.  (2d  Edit) ;  Id.  405 ;  Kaims  on  Equity,  B.  3,  ch.  8, 
$  3  and  4.  Erskine's  Inst  B.  3,  tit  2,  §  40,  p.  515 ;  Dwarris  on  Statutes, 
649,  650 ;  in  re  Ewing  1  Tyrwh.  R.  91 ;  1  Rose's  Bank.  Cas.478 ;  5  B.  & 
Cres.  451,  452;  2  Bell,  Com.  2  to  10;  Piper  v.  Piper,  Ambler  R.  25; 
Potter  V.  Brown,  5  East  R.  130 ;  Holiftes  v.  Remsen,  4  John.  Cb.  R.  460 ; 
Guier  v.  O'Daniel,  2  Binney,  R.  349,  note ;  Bruce  v.  Bruce,  2  Bos  & 
Pull.  229,  note ;  Livermore's  Dissert,  p.  128,  to  132 ;  De  Sobrey  v. 
De  Laistre,  2  Harr.  &  John.  R.  191,  224 ;  Hunter  v.  PotU,  4  T.  R.  182, 
192 ;  Phillips  v.  Hunter,  2  H.  Black.  402,  4a5 ;  Goodwin  v^  Jones,  3 
Mass.  R.  514, 517;  Blake  «.  Williams,  6  Pick.  R.  286, 314. 

9  2  Henrys,  (Euvres,  Lib.  4,  Quest  127,  p.  720. 

3  See  1  Boullenois,  328,  339,  340 ;  Bouhier,  ch.  22,  p.  429,  §  79,  ch. 
25,  p.  490,  §  2 ;  5  Cochin,  (Euvres,  85 ;  Livermore's  Diss.  129,  130 ;  Hu. 
bems.  Lib.  1.  tit  3,  §  15. 

4  Pothier,  Coutum.  d'0rl6ans,  ch.  1,  §  2,  Tom.  10,  p.  7 ;  Id.  Traits  de 
Choses,  §  3,  Tom.  8,  p.  109. 

5  Merlin,  R6pert  Biens,  §  1,  n.  12;  Id.  Meubles,  §  1 ;  Id.  Loi.  §  6,  n.  a 

Canfl.  40 
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tentia  est^  ut  nemo  ausit  contra  dicere}  Huberus  says, 
Verum  in  mobilibus  nihil  esse  causiBj  cur  oliud  quct§n 
jus  domicilii  sequamur^  quia  res  mobiles  non  habent 
affectionem  versus  territoriumj  sed  ad  personam  patris^ 
famiUas  duntaxatj  qui  aliud,  quam  quod  in  loco  donddSi 
obtinebatj  voluisse  obtinere  non  potest.*  So  that  there 
seems  an  entire  harmony  on  this  pomt  between  foreign 
and  domestic  jurists. 

§  382.  When,  however,  we  speak  of  moveables,  as 
following  the  person  of  the  owner,  and  as  governed  by 
the  law  of  his  domicil,  we  are  to  limit  the  doctrine  to  the 
cases,  in  which  they  may  be  properly  said  to  retain 
their  original  and  natm^  character.  For  moveables 
may  become  annexed  to  immoveables,  either  by  mcor- 
poration,  or  as  incidents,  and  then  they  take  the  charac- 
ter of  the  latter.  Thus,  in  the  language  of  the  common 
law,  moveables,  annexed  to  the  freehold,  are  deemed  a 
part  of  the  latter.  Such  are  the  common  cases  of 
fixtures  of  personal  property  in  houses,  mills,  and  other 
hereditaments,  whether  for  use,  or  for  ornament  In  the 
law  of  foreign  countries  a  similar  distinction  is  recog* 
nised ;  and  wherever  moveables  become  thus  fixed  by 
operation  of  law,  or  the  express  determination  of  the 
owner,  they  become  a  part  of  the  immoveable  property.* 
Yoet  ranks  them  among  immoveables.  Idemque  stcUu-^ 
endum  in  mobilibus j  per  patris-familias  destinationem 
perpetui  usus  gratid  ad  cerium  locumj  domum  putOf  vel 
'  —  «■ 

1  2  Kent  Comm.  Lect  37,  p.  429,  (2d  ediu) 

s  Huberus  P.  1,  Lib.  3,  tit  13,  De  Success.  (S). 

»  Pothier,  Trait6  des  Choses,  §  1 ;  Id.  Coutumes  d'Oriians,  ch.  3,  art. 
46,  47,  48 ;  MerUn,  R6pert.  Bieus,  §  1,  n.  13,  §  2,  n.  1 ;  Id.  Meubles,  §  2, 
3 ;  1  Bell  Comm.  648 ;  2  Bell  Comm.  2,  3,  4 ;  1  Boullenois,  340,  341 ; 
1  Kaims  on   Equity,  B.  3,  ch.  8,  §  3 ;   Erskine's  Inst.  B.  3,  Tit  9, 
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Jimdum,  dehtiSj  ita  ut  perpetuo  iUuc  i^fius  usus  causd 
mansura  sintj  etiamsi  nunquam  immobilibus  naturcditer 
jungenda  sinL^  And  among  the  class  of  immoveables 
are  also  ranked  (as  we  have  seen)  heritable  bonds  by 
the  Scottish  law,  and  ground  rents,  and  other  rents 
charged  on  lands.' 

^  383.  It  follows  as  a  natural  consequence  of  the 
rule,  which  we  have  been  considering  (that  personal 
property  has  no  locality),  that  the  laws  of  the  owner's 
domicil  should  in  all  cases  determine  the  validity  of 
every  tranfer,  alienation,  or  disposition  made  by  the  own- 
er, whether  it  be  inter  vivos^  or  post  mortem}  And  this 
is  regularly  true,  unless  there  is  some  positive  or  cus- 
tomary law  of  the  country,  where  they  are  situate, 
providing  for  special  cases  (as  is  sometimes  done),  or, 
from  the  nature  of  the  particular  property,  it  has  a 
necessarily  implied  locality.^  Lord  Mansfield  has  men- 
tioned, as  among  the  latter  class,  contracts  respecting 
the  public  funds  or  stocks,  the  local  nature  of  which, 
requires  them  to  be  carried  into  execution  according 

1  Voet  ad  Fond.  Lib.  1,  tit  8,  n.  4. 

s  1  Bell  Comm.  648 ;  2  Bell  Comm.  2, 3, 4 ;  firskine's  Instit  B.  2,  ch. 
2,  §  9  to  20 ;  Pothier  Traits  des  Choses,  §  3 ;  Ante  §  366,  367,  note. 

3  Livermore'8  Dissert  130  to  137. 

4  Mr.  Chief  Justice  Tilghman  on  one  occasion  said ;  "  The  proposi- 
tion ^  (that  personal  property  has  no  locality,  bat  is  transferred  accor- 
duig  to  the  law  of  the  country,  in  which  the  owner  is  domiciled,)  *'  is 
true  in  general,  but  not  to  its  utmost  extent,  nor  without  several  ex- 
ceptions. In  one  sense  personal  property  has  locality,  that  is  to  say,  if 
tangible,  it  has  a  place,  in  which  it  is  situated,  and  if  invisible  (consist- 
ing of  debts),  it  may  be  said  to  be  in  the  place,  where  the  debtor  resides ; 
and  of  these  circumstances  the  most  liberal  nations  have  taken  advan- 
tage, by  making  such  property  subject  to  regulations,  which  suit  their 
own  convenience."  "Every  country  has  a  right  of  regulating  the 
transfer  of  all  personal  property  within  its  territory ;  but  when  no  posi- 
tive regulation  exists,  the  owner  transfers  it  at  his  pleasure."  Moreton 
V.  Milne,  6  Binn.  R.  361. 
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to  the  local  law.*    The  same  rule  may  properly  apply 
to  all  other  local  stock  or  funds,  although  of  a  personal 
nature,  or  so  made  by  the  local  law,  such  as  Bank  and  In- 
surance stock.  Turnpike,  Canal,  and  Bridge  shares,  and 
other  mcorporeal  property,  owing  its  existence  to,  or 
regulated  by,  peculiar  local  laws.*    No  positive  trans- 
fer can  be  made  of  such  property,  except  in  the  man- 
ner prescribed  by  the  local  regulations.     But,  neverthe- 
less, contracts   to  transfer  such  property  would    be 
valid,  if  made  according  to  the  lex  domicilii  of   the 
owner,  or  the  lex  loci  contractus^  unless  such  contracts 
were  specially  prohibited  by  the  lex  rei  sita ;  and  the 
property  would  be  treated,  as  personal,  or  as  real,  in 
the  course  of  administration,  according  to  the  local  law.* 
§  384.  Subject  to  exceptions  of  this  nature,  (and 
there  may   be  other  cases,  such  as  the   statutable 
transfer  of  ships,  and  of  goods  in  the  warehouses   or 

1  Robinson  il  Bland,  2  Burr.  R.  1079 ;  S.  C.  1  W.  Black.  R.  247. 

B  2  Bell  Comm.  4,  5;  1  Bell  Comm.  65,  67,  68.  —  Erskine,  in  his  In- 
stitutes (B.  3,  tit  9,  §  4)  puts  the  like  exceptions.  ^^  We  must  except 
(says  he)  from  this  general  rule,  as  Civilians  have  done,  certain  movea- 
bles, which  by  the  destination  of  the  deceased  are  considered  as  im- 
moveable. Among  these  maybe  reckoned  the  shares  of  the  trading 
companies,  or  of  the  public  stocks  of  an^  country,  for  example,  the  Bank* 
of  Scotland,  England,  and  Holland,  The  South  Sea  Company,  &,c^  which 
are,  without  doubt,  descendible,  according  to  the  law  of  the  state,  where 
such  stocks  are  fixed.  But  the  bonds  or  notes  of  such  companies  make 
no  exception  fVom  the  general  rule.  They  are  accounted  part  of  the 
moveable  estate  of  the  deceased."    Ante  ^  364,  365. 

3  Though  stock  abroad  may  be,  as  to  its  transfer,  afibcted  by  the  local 
laws,  it  is  not  to  be  treated,  as  of  course,  as  partaking  of  the  character 
of  real  estate,  and  descendible  as  such.  On  the  contrary,  if  it  be  by 
the  local  law  personal  estate,  it  may  be  disposed  of  by  an  administra- 
tion, as  such ;  and  the  title  passes,  if  it  be  made  in  the  forms  prescribed 
by  the  foreign  law.  See  Attorney  Greneral  v.  Dimand,  1  Tyrwhitt  R. 
243.  In  the  matter  of  Ewing,  1  Tyrwhitt  R.  91.  Erskine's  Inst  B.  3, 
tit  9,  $  4 ;  1  Bell  Comm.  65 ;  2  Bell  Comm.  4,  5.    Ante  §  364,  365. 

4  Abbott  on  Shipp.  P.  1,  ch.  2,  §  10 ;  1  Chitty  on  Comm.  and  Monnf. 
556,  558,  566,  «;c, ;  2  Kent  Comm.  Lect  45,  p.  145,  146,  (2d  editionO 
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docks  of  a  government,  which  would  fall  within  the 
same  predicament,)  the  general  rule  is,  that  a  transfer 
of  personal  property,  good  by  the  law  of  the  owner's 
domicil,  is  valid,  wherever  it  may  be  situate.^    But  it 
does  not  follow,  that  a  transfer  made  by  the  owner, 
SLCCording  to  the  law  of  the  place  of  its  actual  situsj 
i^ould  not  as  completely  devest  his  tide,  nor  even  that 
SL  transfer  by  him  in  any  other  foreign  country,  which 
uvould  be  good,  according  to  the  law  of  that  country, 
i^ould  not  be  equally  effectual,  although  he  might  not 
have  his  domicil  there.    For  purposes  of  this  sort,  his 
personal  property  may,  in  many  cases,  be  deemed  sub- 
ject to  his  disposal,  wherever  he  may  happen  to  be  at 
the  dme  of  the  alienation.    Thus,  a  merchant,  domiciled 
in  America,  may,  doubdess,  transfer  his  personal  prop- 
erty according  to  the  law  of  his  domicil,  wherever 
the  property  may  be.    But,  if  he  should  direct  a  sale 
of  it,  or  make  a  sale  of  it  in  a  foreign  country,  where 
it  is  situate  at  the  time,  according  to  the  laws  thereof, 
either  in  person,  or  by  an  agent,  the  validity  of  such 
a  sale  could  scarcely  be  doubted.     And  if  a  mer- 
chant is  temporarily    abroad,  he    is    understood  to 
possess  a  general  authority  to  transfer  such  property, 
as  accompanies  his  person,  wherever  he  may  be ;  so 
always,  that  he  does  not  violate  the  law  of  the  coun- 
try, where  the  act  is  done.*    The  general  convenience 
and  freedom  of  commerce  require  this  enlargement  of 
the  rule ;  for,  otherwise,  the  sale  of  personal  property, 
actually  situate  in  a  foreign  country,  and  made  accord  - 
» 

1  I  Kaims  on  Equity,  B.  3,  ch.  8,  §  3.  —  In  the  case  of  a  moveable  sub- 
ject (says  Erskine),  lying  ia  Scotland,  the  deed  of  transmission,  if 
perfected  according  to  the  Uz  domicUiij  ia  effectual  to  carry  the  property, 
for  moveables  have  no  permanent  situation.  Ersk.  Inst.  B.  3,  tit.  2, 
§  40,  p.  515. 

>  See  1  Kaims  on  Equity,  6. 3,  ch.  8,  §  3. 
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mg  to  the  forms  prescribed  by  its  laws,  might  be  de- 
clared null  and  void  in  the  country  of  the  domicil*  of 
the  owner.  In  the  ordinary  course  of  trade  with  for- 
eign countries,  no.  one  thinks  of  transferring  personal 
property  according  to  the  forms  of  his  own  domicil ; 
but  it  is  transferred  according  to  the  forms  prescribed 
by  the  law  of  the  place,  where  the  sale  takes  place. 

§  385.  A  question,  involving  other  consideradonsE, 
may  be  presented ;  and  that  is,  whether  a  transfer  of 
personal  property  is  good,  which  is  made  according^  to 
the  law  of  the  owner's  domicil,  but  not  in  conformity 
to  the  law  of  the  place,  where  it  is  situate  ?  And  whether 
there  is  any  difference  in  such  a  case,  between   the 
transfer  being  made  by  the  owner  in  his  place  of  domicil, 
or  its  being  made  in  the  place  rei  sitiB  ?    For  instance, 
let  us  suppose,  that,  by  the  law  of  the  domicil  of  the 
owner,  a  sale  of  goods  is  complete,  and  perfect,  to  pass 
the  title  without  any  delivery ;  and  that,  by  the  law  of  the 
place  of  their  situSy  the  sale  is  not  complete,  until  de- 
livery.   In  such  a  case,  if  the  transfer  of  the  goods  is 
made  in  the  domicil  of  the  owner,  would  it  be  valid 
without  any  delivery,  so  as  to  pass  the  tide  against 
third  persons  1  If  it  would,  in  such  a  case ;  what  would 
be  the  effect,  if  the  transfer  was  made  in  the  place^ 
where  the  goods  were  situate,  without  any  delivery  ? 

§  386.  The  former  question  has  been  much  dis- 
cussed in  the  courts  of  Louisiana,  from  a  supposed 
difference  between  the  rule  of  the  common  law,  and 
that  of  the  civil  law,  on  this  subject  By  die  common 
law,  a  sale  of  goods  was,  on  these  occasions,  asserted 
to  be  complete  without  delivery,^     But  by  the  law  of 


^  The  common  law  deems  a  sale,  as  between  the  parties,  complete 
withoQt  deliveiy ;  but  not  as  to  third  persons.    If,  therefore,  a  sale  it 


f 
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Louisiana,  delivery  is  necessary  to  complete  the  trans- 
fer, according  to  the  well  known  rule  of  the  civil  law, 
JYaditionibus  et  t^ucapionibus  domnia  rerutrij  nan  nudis 
pactisj  transferuntur}  Upon  the  fullest  examination, 
and  repeated  arguments,  the  Supreme  Court  of  Louisia- 
na have  held  the  doctrine,  that  the  transfer  of  personal 
property  in  that  state  is  not  complete,  so  as  to  pass  the 
title  against  creditors,  unless  a  delivery  is  made  in  con- 
formity to  the  laws  of  that  state,  although  the  transfer 
is  made  by  the  owner  in  his  foreign  domicil,  and  would 
be  good  without  delivery  by  the  laws  of  that  domicil.* 
§  387.  The  reasoning,  by  which  this  doctrine  is 
msdntained,  is  most  fully  developed  in  a  case,  in  which 
a  transfer  of  a  part  of  a  ship  was  made  in  Virginia,  the 
ship,  at  the  time  of  the  sale,  being  locaUy  at  New  Or- 
leans ;  and,  before  any  delivery,  she  was  attached  by 
the  creditors  of  the  vendor.  It  was,  therefore,  a  case 
of  conflict  between  the  creditor  and  the  purchaser. 
The  learned  Judge,  who  delivered  the  opinion  of  the 

made>  the  parch aser,  in  order  to  complete  his  title  against  creditors, 
and  other  purchasers,  must  take  possession  within  a  reasonable  time. 
And,  where  the  property  is  at  sea  at  the  time,  and  is  incapable  of  delivery, 
there  the  title  is  complete  without  delivery.  But  it  may  be  lost  by  an 
omission  to  take  possession  within  a  reasonable  time  afler  its  arrival  in 
port  See  Meeker  v.  Wilson,  1  Gallison  R.  419 ;  1  Black.  Comm.  4^ 
448 ;  2  Kent  Comm.  493,  493,  498 ;  Id.  515  to  533 ;  Bohlen  v.  Cleve- 
land, 5  Mason  R.  174 ;  3  Chitty  on  Comm.  and  Manuf.  ch.  5,  $  2, 
p.  373,  &c  ;  Lanfear  v.  Sumner,  17  Mass.  R.  110 ;  Bigelow's  Digest, 
SaU,  A.  B. 

1  Cod.  Lib.  3,  tit  3, 1. 20 ;  Olivier  «.  Townes,  14  Martin  R.  93, 10»;  Nor- 
ris  V.  Mumford,  4  Martin  R.  20 ;  Dumford  v.  Brooks's  Syndics,  3  Martin 
R.  23-2,  225. 

9  The  point  appears  to  have  been  first  decided  in  Norris  v.  Mumford, 
4  Martin  R.  20 ;  and  it  has  been  repeatedly  since  adjudged  in  other  cases, 
and  particularly  in  Ramsay  v.  Stevenson,  5  Martin,  33 ;  Fisk  v.  Chandler, 
7  Martin  R.  34 ;  and  Olivier  v.  Townes,  14  Martin  R.  9a  Mr.  Liver- 
more  has  contested  the  doctrine  asserted  in  these  decisions  with  great 
eamestntss*    lavermore's  Dissert  p.  137  to  14D. 
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Court,  on  that  occasion,  said,  ^  The  position  assumed 
in  the  present  case  is,  that  by  the  laws  of  all  civilized 
countries,  the  alienation  of  moveable  property,  must  be 
determined  according  to  the  laws,  rules,  and  regula- 
tions in  force,  where  the  owner's  domicil  is  situated 
Hence,  it  is  insisted,  that,  as  by  the  law  existing  in  the 
state,  where  the  vendor  lived,  no  delivery  was  neces- 
sary to  complete  the  sale,  it  must  be  considered  as  com- 
plete here ;  and,  that  it  is  a  violation  of  the  principle 
just  referred  to,  to  apply  to  the  contract  rules,  which 
are  peculiar  to  our  jurisprudence,  and  different  from 
those  contemplated  by  the  parties  to  the  contract. 

§  388.   "  We  readily  yield  an  assent  to  the  general 
doctrine,  for  which  the  appellee  contends.    He  has 
supported  it  by  a  variety  of  authorities  drawn  from 
different  systems  of  jurisprudence.    But  some  of  those 
very  books  furnish  also  the  exception,  on  which  we 
think  this  case  must  be  decided,  namely,  that  '  when 
those  laws  clash  with,  and  interfere  with  the  rights  of 
the  citizens  of  the  countries,  where  the  parties  to  the 
contract  seek  to  enforce  it,  as  one  or  other  of  them 
must  give  way,  those  prevailing,  where  the  rehef  is 
sought,  must  have  the  preference."    Such  is  the  lan- 
guage of  the  English  books,  to  which  we  have  been 
referred ;  and  Huberus,  whose  authority  is  more  fre- 
quently resorted  to  on  this  subject  than  that  of  any  other 
writer,  because  he  has  treated  it  more  extensively,  and 
with  greater  ability,  in  his  Treatise  De  Confiictn  Legum^ 
tells  us,  Effecta  contrdctuunij  certo^oco  initorum,  pro  jure 
loci  illitis  alibi  quoque  observanturj  si  nullum  inde  dot" 
bus  alienis  creetur  prejudidumj  in  jure  sibi  quasito ; 
The  effects  of  a  contract  entered  into  at  any  place,  will 
be  allowed  according  to  the  law  of  that  place,  in  other 
countries,  if   no  inconvenience  will  result  therefrom, 
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to .  the  citizens  of  that  other  country,  with  respect  to 
the  right,  which  they  demand.  This  distinction  appears 
to  us  founded  on  the  soundest  reasons.  The  munici- 
pal  laws  of  a  country  have  no  force  beyond  its  territo- 
rial limits  ;  and  when  another  government  permits  these 
to  be  carried  into  effect  within  her  jurisdiction,  she 
does  so  upon  a  principle  of  comity.  In  doing  so,  care 
must  be  taken,  that  no  injury  is  inflicted  on  her  own 
citizens ;  otherwise  justice  would  be  sacrificed  to  cour- 
tesy. Nor  can  the  foreigner  or  stranger  complain  of  this. 
If  he  sends  his  property  within  a  jurisdiction,  different 
from  that,  where  he  resides,  he  impliedly  submits  it  to 
the  rules  and  regulations  in  force  in  the  country,  where 
he  places  it.  What  the  law  protects,  it  has  a  right  to 
regulate.  A  strong  evidence  of  this  is  furnished  by 
the  doctrine  in  regard  to  successions.  The  general 
principle  is,  that  the  personal  property  must  be  distribu- 
ted according  to  the  law  of  the  state,  where  the  testa- 
tor dies  ;  but,  so  far  as  it  concerns  creditors,  it  is  gov- 
erned by  the  law  of  the  country,  where  the  property  is 
situated.  If  an  Englishman  or  a  Frenchman  dies 
abroad,  and  leaves  effects  here,  we  regulate  the  order, 
in  which  his  debts  are  paid,  by  our  jurisprudence,  not 
by  that  of  his  domicil.'* 

^  389.  **  We  proceed  to  examine,  whether,  giving 
effect  to  the  law  of  Virginia,  on  the  contract  now  set 
up,  would  be  working  an  injury  to  this  state,  or  its 
citizens.  In  doing  this,  we  must  look  to  the  general 
doctrine,  and  the  effect  it  would  have  on  our  ordinary 
transactions,  as  well  as  its  operation  in  this  pardcular 
case.  If  we  held  here,  that  this  sale  can  defeat  the 
attachment,  we  should,  on  the  same  principle,  be 
obliged  to  decide,  that  the  claimant  would  hold  the 
object  sold  in  preference  to  a  second  purchaser,  to 

Confl.  41 
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whom  it  was  delivered;  the  rule  being,  that,  wheD 
the  debtor  can  sell,  and  give  to  the  buyer  a  good  title, 
the  creditor  can  seize ;  or,  in  other  words,  where  the 
first  sale  is  not  complete  as  to  third  persons,  the 
creditor  may  attach  and  acquire  a  lien.^  In  rda« 
tion  to  moveable  property,  our  law  has  provided,  that 
delivery  is  essential  to  complete  the  contract  of  sale, 
as  to  third  parties.  This  valuable  provision,  by  which 
all  our  citizens  are  bound  in  their  dealings,  protects 
them  from  the  frauds,  to  which  they  would  be  daily  sub- 
jects, were  they  liable  to  be  aflfected  by.  previous  con- 
tracts, not  followed  by  the  giving  of  possession.  The 
exemption  contended  for  here,  in  behalf  of  the  resi- 
dents of  another  state,  would  deprive  them  of  that 
protection,  wherever  their  rights,  as  purchasers,  came 
in  contact  with  strangers ;  a  protection,  which,  it  may  be 
remarked,  it  is  of  the  utmost  importance,  owing  to  our 
peculiar  posidon,  that  we  should  carefully  maintain. 
This  City  is  becoming  a  vast  storehouse  for  merchandise 
sent  fi*om  abroad,  owned  by  non-residents,  and  de- 
posited here  for  sale ;  and  our  most  important  commer- 
cial transactions  are  in  relation  to  property  so  situated. 
If  the  purchasers  of  it  should  be  affected  by  all  the 
previous  contracts  made  at  the  owners'  domidl,  al- 
though unaccompanied  by  delivery,  it  is  easy  to  see, 
to  what  impositions  such  a  doctrine  would  lead ;  to 
what  inconvenience  it  would  expose  us ;  and  how  se- 
verely it  would  check  and  embarrass  our  dealings. 
However  anxious  we  may  be  to  extend  courtesy,  and 
afford  protection  to  the  people  of  other  countries,  who 
come  themselves,  or  send  their  property,  within  our 
jurisdiction,  we  cannot  indulge  our  feelings  so  far,  as  to 
give  a  decision,  that  would  let  in  such  consequences, 

i  McNeil  V.  Glass,  13  Martin  R.  261. 
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as  we  have  just  spoken  of.  It  would  be  giving  to  the 
foreign  purchaser  an  advantage,  which  the  resident 
has  not ;  and  that,  frequently,  at  the  expense  of  the 
latter.  This,  in  the  language  of  the  law,  we  think, 
ivould  be  a  great  inconvenience  to  the  citizens  of  this 
state ;  and,  therefore,  we  cannot  sanction  it"  ^ 

^  390.  There  is  certainly  great  force  in  this  reason- 
ing upon  general  principles.  And  no  one  can  seriously 
doubt,  that  it  is  competent  for  any  state  to  adopt  such 
a  rule  in  its  own  legislation,  since  it  has  perfect  juris- 
diction over  all  property,  personal  as  well  as  real, 
within  its  territorial  limits.^    Nor  can  such  a  rule,  made 

^  Olivier  V.  Townes,  14  Martin  R.  97  to  103.  But  see  ]  Eaims  on  Equity, 
B.  3,  ch.  8,  §  3. — The  doctrine  of  this  case  seems  supported  by  that  of 
Lianfear  v.  Sumner  (17  Mass.  R.  110),  although  in  the  latter  case  the 
Court  do  not  found  their  judgment  upon  any  supposed  conflict  between 
foreign  and  domestic  laws.  There  can  be  little  doubt,  that  the  sale  and 
assignment  in  Philadelphia,  in  that  case,  was  a  complete  transfer  by  the 
lex  loci  emUractAs ;  and  there  was  certainly  legal  diligence  in  endeavour- 
ing to  obtain  possession  after  the  sale.  The  Court,  however,  thought, 
that  delivery  was  essential  to  perfect  the  transfer  by  the  law  of  Massachu- 
setts ;  and,  aa  there  had  been  no  delivery,  until  the  property  waa  at- 
tached by  the  attaching  creditor  in  Massachusetts,  they  decided  in  favour 
of  the  title  of  the  latter,  against  the  vendee.  The  Court  also  said,  that 
where  each  of  the  parties  claimed  the  same  goods  by  a  legal  title,  he, 
whoflrst  obtained  possession,  would  hold  against  the  other ;  and  for  this 
principle,  they  relied  on  Lamb  v,  Durant,  12  Mass.  R.  54 ;  and  Caldwell 
V.  Ball,  1  Term  Rep.  205.  The  former  is  certainly  in  point  But  in 
the  latter  the  decision  was  in  favour  of  the  party,  who  first  had  ac- 
quired a  legal  title  by  the  prior  indorsement  of  the  bills  of  lading  to 
him.  "  Whoever  (said  Ashurst  J.)  was  first  in  possession  (not  of  the 
goods,  but)  of  either  of  these  bills  of  lading,  had  the  legal  title  vested 
in  him."  Buller  J.  said,  <"  Both  parties  claim  under  T ;  but  F  &  Co.  have 
the  first  legal  right,  for  two  bills  of  lading  were  first  indorsed  to  them." 
But  see  Conard  v.  Atlantic  Insurance  Company,  1  Peter's  Sup.  R.  386, 
445 ;  Nathan  v.  Giles,  5  Taunt.  R.  558 ;  Bohlen  «.  Cleveland,  5  Mason 
R.  174. 

«  See  Livermore's  Dissert.  137,  138,  159, 161, 162 ;  Hall  v.  Campbell, 
Cowper  R.  208 ;  Hunter  v.  Potts,  4  T.  R.  182,  192 ;  Phillips  v.  Hunter, 
2  H.  Black.  402,  405 ;  Sill  v.  Worawick,  1  H.  Black.  R.  673, 690,  691  \ 
Davis  V,  Jaquin,  5  Harr.  &  John.  R.  100. 
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for  the  benefit  of  innocent  purchasers  and  creditors,  be 
deemed  justly  open  to  the  reproach  of  being  founded 
in  a  narrow  or  selfish  policy.  But,  how  far  a  court  of 
justice  ought,  upon  its  own  general  authority,  to  inter* 
pose  such  a  limitation,  independently  of  legislation,  has 
been  thought  to  admit  of  more  serious  question ;  since 
the  doctrine,  which  it  unfolds,  aims  a  direct  blow  at  the 
soundness  of  the  policy,  on  which  the  general  rule, 
that  personal  property  has  no  locality,  is  itself  founded.^ 
It  is  not,  indeed,  very  easy  to  reconcile  it  with  the 
doctrine  maintained  by  Lord  Loughborough  (which 
has  been  already  cited).'  or  with  other  cases  to  the 
same  eflfect.  Nor  is  it  easy  to  say,  to  what  extent  it  may 
be  pressed  in  subversion  of  the  general  rule;  since  every 
country  has  so  many  minute  regulations  in  regard  to 
the  transfers  of  personal  property  incorporated  into  its 
municipal  code,  each  of  which  may  be  properly  deem- 
ed beneficial  to  its  own  government,  or  to  the  in- 
terests of  its  citizens. 

§  391.  Another  case,  illustradve  of  the  doctrine,  may 
be  stated.  A  ship  belonging  to  New  York,  and  owned 
there,  was  transferred,  while  at  sea,  according  to  the 
law  of  the  owner's  domicil ;  and  it  subsequently  arrived 
at  New  Orleans,  and  was  attached  by  creditors,  before 
any  delivery  to  the  vendee;  and  the  question  was, 
whether  the  attachment  overreached  the  dtle  by  the 
transfer.  The  Supreme  Court  of  Louisiana  held,  that 
it  did  not ;  and  that  the  transfer  was  valid  to  all  intents 
and  purposes.    The  Court  took  the  distinction,  that 


1  See  Livermore's  Dissert  p.  137  to  140. 

9  Ante  §  380 ;  1  H.  Bl.  690.  See  also  1  Kaims  on  Equity,  B.  3,  ch.  8, 
§  3 ;  Erskine's  Inst  B.  3,  tit  2,  §  40 ;  Bruce  v.  Bruce,  2  Boe.  &  PulL 
329,  note,  231 ;  Hunter  v.  Potts,  4  T.  R.  182,  192 ;  Phillips  v.  Hunter, 
2  H.  Black.  402,  405. 
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the  transfer  was  complete  before  the  Louisiana  laws 
could  locally  attach  upon  it.  ^^In  the  present  case 
(said  the  Court),  the  ship,  the  subject  of  the  sale, 
was  a  New  York  ship,  and  the  vendor  and  vendee 
resident  in  New  York.  If,  therefore,  according  to  the 
lex  lod  contractus^  that  of  the  domicil  of  both  parties, 
the  sale  transfers  the  property  without  a  delivery,  it 
did  eo  instanti,  or  not  at  aU.  In  transferring  it,  it 
did  not  work  any  injury  to  the  rights  of  the  people 
of  anothef  country ;  it  did  not  transfer  the  property  of 
a  thing  within  the  jurisdiction  of  another  government. 
If  two  persons  in  any  country  choose  to  bargain,  as  to 
the  property,  which  one  of  them  has  in  a  chattel  not 
within  the  jurisdiction  of  the  place,  they  cannot  expect, 
that  the  rights  of  persons  in  the  country,  in  which  the 
chattel  is,  will  be  permitted  to  be  affected  by  their 
contract.  But,  if  the  chattel  be  at  sea,  or  in  any  other 
place,  if  any  there  be,  in  which  the  law  of  no  particu- 
lar country  prevails,  the  bargain  will  have  its  full  effect, 
eo  instanti,  as  to  the  whole  world.  And  the  circum- 
stance of  the  chattel  being  afterwards  brought  into  a 
country,  according  to  the  laws  of  which  the  sale  would 
be  invalid,  would  not  affect  it."  ^  But,  if  the  ship  had 
been,  at  the  time  of  the  sale,  in  New  Orleans,  and  she 
had  been  attached  before  an  actual  delivery  to  the 
vendee,  the  tide  of  the  attaching  creditor  would  have 
prevailed.*  ' 

§  392.  But,  suppose  persons,  claiming  as  purchasers, 
under  different  transfers  of  the  same  personal  prop- 
erty, one  by  a  transfer  from  a  partner  in  the  place, 
where  the  property  is  locally  situate,  and  another  by  a 

1  Thuret «.  Jenkina,  7  Martin  R.  318, 353, 354. 
^  Price  V.  Morgan,  7  Martin  R.  707. 
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transfer  made  by  the  other  partner  in  the  domicil  of  the 
firm ;  and  by  the  law  of  the  latter  place  delivery  is  not 
essential  to  complete  the  transfer ;  but  by  the  law  of 
the  former  it  is ;  which  title  is  to  prevail  1  According 
to  the  doctrine  held  in  Louisiana,  the  title  of  the  pur- 
chaser in  the  place  rei  siUe  ought  to  prevail.*  And 
that  doctrine  seems  confirmed  by  the  reasoning  in  de- 
cisions of  the  Supreme  Court  of  Massachusetts, 
although  the  precise  point  as  to  the  conflict  of  laws  was 
not  litigated,  and  the  law  of  Massachusetts  was  sup- 
posed to  require  a  delivery  to  complete  the  tide.* 

^  393.  A  case  somewhat  different  has  been  put  by 
the  Supreme  Court  of  Louisiana.  "  If  (say  the  Court) 
A  and  B  be  partners  in  New  Orleans,  and  C  purchases 
from  A  a  quantity  of  cotton  in  the  warehouse  of  the 
firm ;  will  his  right  thereto,  if  he  take  instant  possession 
of  it,  be  affected  by  a  sale  made  a  few  days  before  by 
B  in  Natchez,  or  Mobile  ?  Will  not  C  be  listened  to 
in  his  own  state,  when  he  shows,  that  by  the  lex  fori,  by 
that  hci  contractus  J  by  that  of  the  domicil  of  his  vendors, 
and  of  his  own,  the  sale  and  delivery  vested  the  prop- 
erty?"* The  case  is  certainly  very  strongly  put 
But,  after  all,  it  must  entirely  depend  upon  the  point, 
whether  the  prior  transfer  at  Natchez  or  Mobile  con- 
veyed a  perfect  title  by  the  law  of  those  places,  with- 
out delivery ;  and  if  so,  whether  the  lex  ret^sittB  ought 
to  prevail  against  it  ?  If  no  delivery  were  required  by 
the  law  of  Louisiana  to  perfect  the  title,  the  Natchez 
or  Mobile  purchaser  would  prevail,  even  in  the  courts 


>  Ramsay  v.  Stevenson,  5  Martin  R.  23,  77,  78 ;  Thuret  «.  Jenkins, 
7  Martin  R.  353. 

tt  See  Lamb  v.  Durant,  12  Moss.  R.  54 ;  Lanfear  v.  Sumner,  17  MaM, 
R.  110 ;  Ante  §  386,  389,  note. 

9  Thuret  V.  Jenkins,  7  Martin  R.  353. 
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of  Louisiana,  against  the  purchaser  in  New  Orleans^ 
ivhatever  might  be  the  apparent  hardship  of  the  case 
under  the  circumstances. 

^  394.  On  the  other  hand,  let  us  take  the  case  of  a 
shipment  of  goods  from  England  tg  New  Orleans,  on 
account  and  risk  of  a  merchant  domiciled  in  England, 
who  owes  debts  in  New  -Orleans ;  and  a  subsequent 
transfer  of  the  bill  of  lading  in  England  to  a  purchaser, 
after  their  arrival  at  New  Orleans,  but  before  the  un- 
lading thereof.  ^  Could  a  creditor  of  the  shipper  at  New 
Orleans  in  such  a  case,  by  an  attachment,  oust  the 
title  of  the  purchaser,  because  there  had  been  no  de- 
livery to  the  purchaser  under  the  bill  of  lading  1    By 
the  law  of  England,^  and,  indeed,  by  that  of  many 
other  commercial  states,  the  legal  title  of  the  goods 
passes  by  the  mere  indorsement  and  delivery  of  the 
bill  of  lading,  without  any  actual  possession  of  the 
goods  by  the  purchaser.*    Would  such  a  title  so  ac- 
quired be  devested  by  the  want  of  a  delivery  according 
to  the  laws  of  Louisiana  7     If  so,  it  would  most  materi- 
ally impair  the  confidence,  which  the  Commercial  world 
have  hitherto  reposed  in  the  imiversal  validity  of  the 
title  acquired  under  a  bill  of  lading.    No  opmion  is  in- 
tended to  be  expressed  on  the  point ;  but  it  is  pre- 
sented in  order  to  show,  that  the  doctrine  is  not  without 
its  embarrassments. 

^  395.  If^  however,  the  doctrine  of  the  law  rei  sittB 
is  to  prevail  over  that  of  the  law  of  the  place  of  the  trans- 

1  Lickbarrow  v.  Mason,  2  T.  R.  63 ;  Abbott  on  Shipp.  P.  3,  cb.  9,  §  16. 

3  By  the  old  French  law,  bills  of  lading  were  not  negotiable,  so  as  to 
pass  a  title  in  the  property  to  the  assignee,  but  only  gave  him  a  right  of 
action  subordinate  to  the  rights  of  third  persons ;  1  ^m^rigon  Assur. 
ch.  11,  §  3.  By  the  Code  of  Commerce  (art  281),  bills  of  lading  are 
now  negotiable,  so  as  to  pass  the  property  to  the  indorsee.  See  3 
Pardeasus,  P.  3,  tit  4,  ch.  3,  art  727. 
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fer,  what  is  to  be  said  in  relation  to  assignments  of  ehoses 
in  action^  due  by  debtors,  resident  in  a  foreign  couatrj  ? 
Would  an  attachment  before  notice  defeat  such  assign- 
ments in  favour  of  the  attaching  creditor,   although 
notice  of  the  assignment  should  be  given  within  a  rea- 
sonable time?*     By  the  law  of  some  countries  an 
assignment  of  a  debt  is  good  without  notice,  and  takes 
effect  instanter;  by  the  law  of  other  countries  notice 
is  necessary  to  perfect  the  title*    Would  an  assignment 
of  a  debt  in  the  creditor's  domicil,  where  it  would  be 
good  without  notice,  be  ineffectual,  if  the  debtor  resid- 
ed in  a  country,  where  notice  would  be  necessary? 
Suppose  an  attachment  made  by  a  creditor,  in  the  in- 
tervening period  between  the  time  of  the  assignment 
and  the  notice ;  would  the  assignment  or  the  attach- 
ment be  entitled  to  a  preference  7  *    By  the  Scottish 
law  a  creditor  may  assign  his  debt  to  another  person ; 
but  the  transfer  is  not  complete,  so  as  to  vest  the  tide 
absolutely  in  the  assignee,  until  notice  of  the  assign- 
ment, or,  (as  the  Scotch  phrase  is)  until  an  intimation 
of  the  assignment  is  given  to  the  debtor.     If,  therefore, 
an  assignment  is  made,  a  creditor  of  the  original  credi- 
tor may,  before  such  intimation,  arrest  or  attach  the 
debt  in  the  hands  of  the  debtor,  and  will  thereby  ac- 
quire a  preference  over  the  assignee.    That  doctrine, 
it  would  seem,  has  been  actually  applied  in  Scotland 
to  debts  due  by  Scottish  debtors  to  foreign  creditors, 
and  assigned  in  the  domicil  of  the  latter. ' 

1  See  Sill  v.  Worewick,  1  H.  Black.  691,  692  ;  Bohlen  «.  Cleveland, 
5  Mason  R.  174.  See  Holmes  v.  Remsen,  4  John.  Ch.  R.  460 ;  Lewis 
V.  Wallis,  Sir  Thorn.  Jones's  R.  223 ;  1  Kaims,  Equity,  B.  3,  ch.  8,  $  3, 
p.  344. 

8  See  In  re  Wilson,  cited  1  H.  Black.  691,  692. 

3  Selkrig  V.  Davis,  2  Rose  Bank.  Caa.  315 ;  Stein's  Case,  1  Rose 
Bank.  Gas.  481 ;  2  Bell  Comm.  21,  22,  23.    But  see  In  re  Wilson,  cited 
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§  396.  According  to  our  law,  a  diffsrent  doctrine 
would  prevail ;  for  an  assignment  operates,  per  sc,  as 
an  equitable  transfer  of  the  debt.     Notice  is,  indeed, 

1  H.  Black.  691,  692.  —  I  have  stated  the  law  of  Scotland,  as  I  under- 
stand it  to  be  stated  in  the  opinion  of  Lord  £ldon,  in  Selkrig  v.  Davis 
(2  Rose  Bank.  Cas.  315),  though  it  would  seem  to  be  exactly  like  the 
Massachusetts  law  stated  in  the  next  section  (j  d96)«  An<J  so  it  was  under-< 
stood  bj  Lord  Hardwicke,  and  Lord  Loughborough.  The  following  pas- 
sage from  the  judgment  of  the  latter,  in  Sill  v,  Worswick  (1  H.  Black.  R. 
6*Jl,  6i>2,)  gives  a  very  exact  view  of  their  opinions.  "  A  question  of 
this  nature  came  before  Lord  Hardwicke  very  largely  in  the  bankrupt- 
cy of  Captain  Wilson.  With  the  littlo  explanation  I  am  enabled  io 
give  of  that  case,  in  which  the  Court  of  Session  entirely  concurred 
with  Lord  Hardwicke,  the  distinctions  will  be  apparent.  There  were 
three  different  sets  of  creditors,  who  claimed,  subject  to  the  delermi- 
naiion  of  the  Court,  on  the  ground,  that  Wilson  had  considerable  debti^ 
due  tu  him  in  Scotland.  By  the  law  of  Scotland,  debts  are  assignable, 
and  a  IT  assignment  of  a  debt  notified  to  the  debtor,  which  is"  technically 
called  an  intimaiion,  makes  a  specific  lien  qtioad  that  debt  An  assign- 
ment of  a  debt  not  intimated  to  the  debtor,  gives  a  right  to  the  assignee 
to  demand  that  debt;  but  it  is  a  right  inferior  to  that  of  the  creditor,  wha 
has  ol)tained  his  assignment  and  intimated  it.  By  the  law  of  Scotland 
also,  there  is  a  process  for  the  recovery  of  debt9,  which  is  called  an  or-' 
restment.  Some  of  Wilson's  creditors  had  assignments  of  specific  ilehtB 
intimated  to  the  debtors  and  completed  by  that  intimation,  prior  to  the 
act  of  bankruptcy.  Others  had  assignments  of  debts  not  intimated 
before  the  bankruptcy.  Others  had  arrested  the  debts  due  to  hinv 
subsequent  to  the  bankruptcy,  and  were  proceeding  under  those  arrest- 
ments to  recover  payment  of  those  debts.  The  determination  of  Lordf 
Hardwicke,  ancf  that  of  the  Court  of  Session,  entirely  concurred.  The* 
first  class  I  have  mentioned,  namely,  the  creditors,  ^ho  had  specific 
assigTirnents  of  specific  debts,  intimated  to  the  debtors  prior  to  the  bank- 
ruptcy, wefe  holden  by  Lord  Hardwicke  to  stand  in  the  same  situation,^ 
as  creditors  claiming  by  mortgaLge  antecedent  to  the  bankruptcy.  All, 
therefore,  he  would  do  with  respect  to  them  was,  that,  if  they  recovered 
under  that  decree,  they  could  not  come  in  under  the  commission  with-* 
out  accounting  to  the  other  creditors,  for  what  they  had  taken  under 
their  specific  security.  With  respect  to  the  next  class"  of  creditors^ 
Lord  Hardwicke  was  of  opinion,  and  the  Court  of  Session  were  of  ther 
same  opinion,  that  their  title,  being  a  title  by  assignment,  was  prefera-^ 
ble  to  the  title  hy  arrestment ;  and  they  likewise  held,  thai  the  arrest- 
ments, being  subsequent  to  the  bankruptcy,  were  of  no  aVail,  the  prop-' 
er^  being  by  assignment  vested  in  the  assignees  under  the  eomimssioi^ 

Confl.  42 
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indispensable  to  charge  the  debtor  with  the  duty  of 
payment  to  the  assignee  ;  so  that,  if^  without  notice,  he 
pays  the  debt  to  the  assignor,  or  it  is  recovered  by  pro- 
cess against  him,  he  will  be  discharged  from  the  debt 
But  an  arrest  or  attachment  of  the  debt  in  his  hands,  by 
any  creditor  of  the  assignor,  will  not  entide  such  creditor 
to  a  priority  of  rights  if  the  debtor  receives  notice  of 
the  assignment,  pendente  lite^  and  in  time  to  avail  him- 
self of  it  in  discharge  of  the  suit  against  him.^ 

^  397.  In  such  a  case  of  conflict  of  laws,  the  diffi- 
culty of  applying  any  other  than  the  general  principle, 
that  moveables  are  transferable  according  to  the  law  of 
the  domicil  of  the  owner,  is  apparent.  Let  us  lake  the 
case  of  a  Afassachusetts  creditor,  assigning  in  that  state 
a  debt  contracted  there,  and  due  to  him  by  a  person  then 
domiciled  in  Scodand.  The  transfer  is  in  equity  com- 
plete in  the  place,  where  it  is  made,  without  notice ;  but 
in  the  place,  where  the  debt  is  due,  it  is  not  complete 
without  notice.    To  give  eflfect,  in  such  a  case,  to  the  law 

It  is  in  this  sense,  that  an  expression  has  heen  used  by  Lord  Mansfield, 
in  one  or  two  cases,  in  which  his  languai^e,  rather  than  his  decision,  has 
been  quoted,  with  respect  to  the  law  of  Srotland,  namely,  that  the 
effect  of  the  assignment  under  a  commission  of  bankruptcy  was  the  same, 
as  a  voluntary  assignment.  For  so  the  law  of  Scotland  treats  it.  in 
contradistinction  to  the  assignment  perfected  by  intimation,  and  to  an 
assignment,  which  the  party  might  be  compelled  to  make.  Bnt  it  does 
not  follow,  that  it  is  an  assignment  without  consideration.  On  the  con- 
trary, it  is  for  a  just  consideration ;  not,  indeed,  for  money  actually 
paid,  nor  for  a  consideration  immediately  preceding  the  assignment 
In  that  respect,  therefore,  it  is  a  voluntary  assignment  But  taking  it 
to  be  80,  it  excludes,  and  is  preferable  to  all  others  attaching ;  it  is 
preferable  to  all  the  arresters ;  it  is  preferable  to  all  creditors,  who  stazMl 
under  the  same  class ;  and  to  all,  who  have  not  taken  the  steps  to  ac- 
quire a  specific  lien  till  after  the  act  of  bankruptcy  committed." 

1  Foster  v.  Sinkler,  4  Mass.  R.  450;  Blake  v.  Williams,  13  Mass.  R. 
286,  307,  308,  314;  Wood  v.  Partridge,  11  Mass.  R.  488;  Dix  v.  Cobb, 
4  Mass.  R.  508 ;  Boblen  v.  Cleveland,  5  Mason  R.  174 ;  Holmes  o. 
Renwen,  4  John.  Ch.  R.  460,  486. 
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of  Scotland,  in  opposition  to  that  of  Massachusetts, 
would  be  to  give  a  locality  to  the  debt,  and  to  subject  it 
to  the  exclusive  operation  of  the  law  of  the  debtor's 
domiciL  And  it  might  involve  this  most  serious  diffi- 
culty, that,  if  the  debtor  were  afterwards  found  in 
Massachusetts,  or  in  any  other  country  than  Scotland, 
he  might  be  compelled  to  pay  the  debt  to  the  assignee, 
although  it  might  have  been  recovered  from  him  in 
Scotland  by  a  creditor,  in  a  proceeding  by  attachment 
of  the  debt  in  his  hands,  he  having  had  notice  of  the 
assignment,  pendente  lite. 

^  398.  The  reasoning  of  Lord  Kenyon,  in  a  celebra- 
ted case,*  would  certainly  lead  to  the  conclusion,  that 
an  assignment  of  personal  property,  whether  it  were  of 
goods  or  debts,  according  to  the  law  of  the  owner's 
domicil,  would  pass  the  title,  in  whatever  country  it 
might  be,  unless  there  were  some  prohibitory  law  in 
that  country.     His  language  is,  "  Every  person  having 
property  in  a  foreign  country  may  dispose  of  it  in  this ; 
though,  indeed,  if  there  be  a  law  in  that  country, 
directmg  a  particular  mode  of  conveyance,  that  ought 
to  be  adopted.    But  in  this  case  no  law  of  that  kind  is 
stated ;  a^d  we  cannot  conjecture,  that  it  is  not  com- 
petent to  the  bankrupt  himself,  prior  to  his  bankruptcy, 
to  have  disposed  of  his  property,  as  he  pleased."    The 
same  doctrine  is  maintained  by  Lord  Hardwicke,  and 
Lord  Loughborough.    And  all  these  learned  Judges  ap- 
ply it  equally  to  the  cases  of  assignments  of  goods  and 
debts,  and  to  voluntary  assignments  by  the  party ;  and 
also  (as  we  shall  more  fully  see  hereafter)  to  assign- 
ments by  operation  of  law,  as  in  bankruptcy.     The 
question  of  prior  notice,  or  intimation,  does  not  seem  to 

^  Hunter  v.  Potts,  4  T.  R.  183, 192.    See  Livermore's  Dissert  p.  140 
to  159 ;  Id.  p.  159,  $  249. 
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have  been  thought  by  them  material,  for  they  treat  the 
transfer,  as  complete,  from  the  time  of  the  assignment ; 
and,  if  that  has  priority,  in  point  of  time,  over  an  arrest, 
or  attachment,  it  is  to  prevail.  The  law  of  England 
would  certainly  give  effect  to  such  an  assignment  of 
any  goods  or  debts  in  England,  which  were  assigned 
by  the  owner  in  a  foreign  country.* 

^  399.  Lord  Kaims,  in  commenting  on  the  subject 
says,  ^^  That,  considering  a  debt  as  a  subject  belonging 
to  the  creditor,  the  natural  fiction  would  be  (if  any 
were  admissible)  to  place  it  with  the  creditor,  as  in  his 
possession,  upon  the  maxim,  Mobilia  non  habent  segue- 
lam.  Others  are  more  disposed  to  place  it  with  the 
debtor.'' '  But,  in  fact,  a  debt  is  not  a  corpus  capa- 
ble of  local  position,  but  purely  dijus  incorporate.  And, 
therefore,  where  the  debtor  and  creditor  live  in  different 
countries,  and  are  subjected  to  different  laws,  he  thinks 
the  law  of  the  domicil  of  the  creditor  ought  to  prevail' 

1  See  Solomons  v.  Ross  and  other  cases  cited,  1  H.  Black.  131,  132, 
note  ;  Sill  v,  Worswick,  1  H.  Black.  665,  690,  691 ;  In  re  Wilson,  cited 
Ibid  p.  691,  69S,  693;  Lewis  v.  Wallis,  T.  Jones  R.  223.  Bee  elso 
Selkrig  v.  Davis,  2.  Rose  Bank.  Cas.  97 ;  S.  C.  Id.  291,  315, 316,  317 ; 
Eaims  on  Equity,  B.  3,  eh.  8,  §  4 ;  Scott  v.  Alnutt,  9  Dow  &,  Clarke  R. 
404,  412;  Livermore's  Diss.  p.  159;  Ogden  v.  Saupders,  12  Wheaton 
R.  364,  365.    See  also  Merlin,  Repertoire,  Faillit^,  p.  412,  414,  415. 

3  Eaims  on  £quity,  B.  3,  ch.  Q,  §  4.  See  Morrison's  Case,  4  T»  R. 
185 ;  1  H.  Black.  677. 

3  On  this  point  I  cannot  do  better  than  insert  a  passage  from  Mr. 
Livermore's  Dissertations  (p.  162,  §  251),  illustrative  of  the  same  prioci- 
pies.  **It  was  formerly  doubted  by  some,  whether  personal  actions 
should  be  considered  as  moveables,  and  whether  they  should  not  be 
considered  to  have  a  location  in  the  domicil  of  the  debtor.  But  the 
common  opinion  seems.to  be  well  settled,  that,  considered  adivdy^  and 
with  respect  to  the  interest  of  the  creditor  and  his  representatives,  they 
piust  be  considered,  as  attached  to  the  person  of  the  creditor ;  and  this, 
although  the  payment  of  the  debt  is  secured  by  an  hypothecation  upon 
an  immoveable  property.  Such  is  the  doctrine  of  Dumoulin.  *  Nomina 
et  jura,  et  quecumque  incorporalia,  non  circumscribantur  loco,  et  sic  non 
ppns  est  accedere  ad  certum  locum.    Tum  si  hec  Jura  alicubi 
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He  then  adds,  "  When  the  creditor  makes  a  voluntary 
conveyance,  it  is  to  be  expected,  that  he  should  speak 
in  the  style  and  form  of  his  own  country ;  and,  conse- 
quently, that  the  rule  of  his  own  country  should  be  the 
rule  here.  In  a  word,  the  will  of  a  proprietor,  or  of  a 
creditor,  is  a  good  lide  jure  gentiuroy  that  ought  to  be 
effectual  everywhere.  Thus,  an  assignment  made  by  a 
creditor  in  Scotland,  according  to  our  forms,  of  a  debt* 
due  to  him  by  a  person  in  a  foreign  country,  ought  to  be 
sustained  in  that  country,  as  a  good  title  for  demanding 
payment ;  and  a  foreign  assignment  of  a  debt  due  here, 
regular  according  to  the  law  of  the  country,  ought  to 
be  sustained  by  our  judges."  ^  In  another  place  he 
adds,  ^*  An  equitable  title  in  opposition  to  one,  that  is 
legal,  can  never  found  a  real  action  {actio  in  rem.)  It 
cannot  have  a  stronger  effect  than  to  found  an  action 
against  the  proprietor  to  grant  a  more  formal  right,  or, 
in  his  default,  that  the  Court  shall  grant  it.  But  in  the 
case  of  a  debt,  where  the  question  is  not  about  prop- 
erty, but  payment,  an  equitable  title  coincides,  in  a 
good  measure,  with  a  legal  title.    An  assignment  made 

censerentur,  non  reputarentur  esse  in  re  pro  illis  hypothecate,  nee  in 
debitoris  personiL,  sed  magis  iu  persontL  creditoria,  in  quo  active  resident, 
et  ejus  ossibus  inhferent'  So  also  Casaregis,  afler  saying,  that  movea- 
bles are  attached  to  the  person  of  the  owner,  and,  at  his  death,  will  be 
distributed  according  to  the  laws  of  his  domicil,  proceeds  to  consider, 
what  will  be  the  rule  with  respect  to  debts,  and  determines,  that  they 
follow  the  person  of  the  creditor.  'An  ita  dicendum  de  nominibus 
debitoruro,  actionibus,  ac  juribus,  quse  bona  neque  dicuntur  mobilia, 
neque  imroobilia,  sed  tertiam  speciem  bonorum  componunt,  et  dicuntar 
incorporalia  ?  Et  respondeo  affirmative,  nam  statutum  bend  compreben- 
dit  nomina  debitorum,  licit  forensium,  quia  eorutn  obligationes  non 
circumscribuntur  locis,  ideoque  attenditur  statutum,  cui  subjectus  est 
testator.  Ya  hfec  verier  est  sententia ;  nam  debitorum  nomina,  tanquam 
personiB  cohsrentia,  debent  regulari  secundum  statuta  loci,  cui  creditor 
est  subjectus.' " 
1  Kaims  on  Equity,  B.  3,  ch.  8,  §  4. 
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by  a  foreign  creditor,  according  to  the  formalities  of  his 
country,  will  be  sustained  here,  as  a  good  title  for  de- 
manding payment  from  the  debtor;  and  it  will  be  sus- 
tained, though  informal,  provided  it  be  good  jure  gen- 
iiutn ;  that  is,  provided,  that  the  creditor  really  granted 
the  assignment.  Such  effect  hath  an  equitable  title ; 
and  a  legal  title  can  have  no  stronger  effect."*  This 
is  in  perfect  coincidence  with  the  law  of  England  and 
America.* 

^  400.  But  where  there  has  been  an  attachment  by 
a  creditor  according  to  the  local  law  ret  siUB,  before 
any  assignment  by  the  party,  or  by  operation  of  law  in 
invitum ;  in  such  a  case,  the  attaching  creditor  is  enti- 
tled to  priority  over  the  assignee.  For,  in  such  case, 
the  rule  prevails,  Qui  prior  est  in  tempore^  potior  est  in 
jure;  and  the  creditor  is  equitably  entitled  to  the 
benefits  of  his  diligence.  A  case  to  this  effect  is  re- 
ported by  Casaregis,  and  reasoned  out  without  great 
force  upon  general  principles.  The  doctrine  does 
not,  indeed,  seem  in  its  nature  susceptible  of  any  well 
founded  doubt ;  and  it  is  in  entire  conformity  to  the 
principles  on  the  same  subject  recognised  in  England 
and  America.* 

§  401.  There  are  some  other  matters,  connected  with 
this  subject,  which  deserve  attention.  Upon  the  sale  of 
goods  on  credit,  by  the  law  of  some  commercial  coun- 
tries, a  right  is  reserved  to  the  vendor  to  retake  them,  or 

1  Kaims  on  Equity,  B.  3,  ch.  6,  §  4,  sab  finem.  See  also  Hubenis, 
Lib.  1,  tit.  3,  §  9. 

8  See  Holmes  v.  Remsen,  4  John.  Ch.  R.  460,  466;  S.  P.  20  John.  R. 
229,  267 ;  Moreton  v.  Milne,  6  Binn.  R.  353,  361,  369 ;  Blake  v.  WU- 
liams,  6  Pick.  R.  286,  307,  314. 

'  Mr.  Livermorc,  in  his  Dissertations  (p.  159  to  162),  has  given  the 
case  and  the  reasoning  of  Casaregis  at  large.  See  Selkrig  v.  Davis, 
2  Rose  Bank.  Cases,  291,  310. 


ecu  IX.]       PERSONAL  PROPERTY.  336 

he  has  a  lien  upon  them  for  the  price,  if  unpaid ;  and,  in 
other  countries,  he  possesses  only  a  right  of  stoppage 
in  transitu^  in  cases  of  insolvency  of  the  vendee.^ 
The  civil  law  did  not  generally  consider  the  transfer  of 
property  to  be  complete  by  sale  and  delivery  alone, 
without  payment  or  secimty  for  the  price,  unless  the 
vendor  agreed  to  give  a  general  credit  to  the  purchas-^ 
er ;  but  it  allowed  the  vendor  to  reclaim  the  goods  out 
of  the  possession  of  the  purchaser,  as  being  still  his 
own  property,  Qiuod  vendidi  (say  the  Pandects)  nan 
aliter  fit  accipientiSj  quam  out  si  pretium  nobis  solutum 
sitf  aut  satis  eo  nomine  diitumy  vet  etiam  fidem  habueri- 
mus  emptori  sine  uUd  satisfactione.^  The  present  Code 
of  France  gives  a  privilege,  or  right  of  revendication 
against  the  purchaser  for  the  price  of  goods  sold,  so 
long  as  they  remain  in  the  possession  of  the  debtor.'' 
And,  in  respect  to  ships,  a  privilege  is  given  by  the 
same  Code  to  certain  classes  of  creditors  (such  as  ven- 
dors, builders,  repairers,  mariners,  &c.)  upon  the  ship,, 
which  takes  eflfect  even  against  subsequent  purchasers^ 
until  the  ship  has  made  a  voyage  after  the  purchase.^ 
And,  by  the  general  maritime  law,  acknowledged  ia 
many  countries,  hypothecations  and  liens  are  recog- 
nised to  exist  for  seamen's  wages,  and  for  repairs  of 
foreign  ships,  and  for  salvage. 

§  402.  The  question,  then,  naturally  arises,  whether, 

1  Abbott  OQ  Shipp.  P.  1,  ch.l,  §  6 ;  Id.  P. 3,  ch.  9,  §  2;  1  Domat,  Civil 
Law,  B.  ],  tit.  2,  §  .%n.  1,  2;  Id.  §  12,  d.  13;  Id.  B.  3,  tit.  1,  §  5,  n.  3, 
4,  note ;  Merlin,  Report.  Revendication,  §  1,  n.  6;  Code  Civil,  art  2102; 
4  Pardessus,  art  939,  940,  1204;  2  K«nt  Comm.  LecU  39,  p.  540, 
(2d  edit.) 

9  Digest,  Lib.  18.  tit.  1, 1.  ID  ;.Id.  Lib.  14,  tit.  4, 1.  5,  d.  18. 

3  Code  Civil,  art.  2102,  n.  4. 

*  Code  of  Commerce,  art  192, 193 ;  3  Pardeesus,  art  942, 950.  See^ 
also^  1  Valin,  Comm.  340 ;  AM)ott  on  Shipp.  P.  I,  ch.  1,  $  6. 


336  CONFLICT   OF    LAWS.  [CH.  IX. 

if  such  privileges,  hypothecations,  or  liens,  are  recog- 
nised in  the  country,  where  the  contracts,  or  acts, 
which  give  rise  to  them,  are  made,  they  are  to  be 
deemed  obligatory  in  every  other  place,  where  the  prop- 
erty may  be  found,  even  against  innocent  purchasers, 
or  creditors,  who  would  otherwise,  by  the  law  of  ret 
sitiBy  have  a  preference  of  right  1  Would  an  attach- 
ment, for  instance,  of  foreign  creditors  prevail  against 
them  in  the  tribunals  of  the  domicil  of  such  creditors? 
Upon  the  general  principles  already  stated,  as  to  the 
operation  of  contracts,  and  the  rule,  that  moveables 
have  no  locality,  these  privileges,  hypothecations,  and 
liens,  ought  to  prevail  over  the  rights  of  subsequent 
purchasers  and  creditors.  Having  once  attached  right- 
fully in  rerrij  they  ought  not  to  be  displaced  by  the 
mere  change  of  local  situation  of  the  property.*  And 
so  the  doctrine  was  held  in  an  important  case  in  Eng- 
land, where  the  right  of  stoppage  in  transitu  was 
supposed  to  depend  upon  doctrines  of  foreign  law, 
materially  different  from  that  of  England ;  and  the 
right  conferred  by  the  foreign  law  was  upheld  against 
the  claims  of  English  creditors.^ 

§  403.  Hitherto  we  have  been  considering  cases  of 
voluntary  transfers  inter  vivos  ;  and  we  are  now  natu- 
rally led  to  the  consideration  of  involuntary  tranfers 
by  operation  of  law,  in  the  domicil  of  the  owner,  such 
as  are  statutable  transfers  under  Bankrupt  and  Insol- 
vent Laws.  The  great  question  here  is,  whether  an 
assignment  under  such  laws  has  a  universal  operation, 
so  as  to  transfer  the  moveable  property  of  the  bankrupt 
or  insolvent  in  all  other  countries,  to  the  same  extent 


1  See  Livermore's  Dissert,  p.  159,  §  249. 

9  iDglis  V.  Underwood,  1  East.  R.  515 ;   Abbott  on  Shipp.  P.  3, 
ch.  9,  $  3. 
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as  a  voluntary  transfer  made  by  him  would,  and  thus 
to  withdraw  it  from  the  process  of  the  local '  foreign 
laws,  by  way  of  arrest,  attachment,  or  otherwise, 
issued  in  favour  of  the  local  foreign  creditors.  This 
question  has  been  very  gravely  discussed  both  at 
home  and  abroad ;  and  the  Courts  of  England  and 
America  have  arrived  at  opposite  conclusions  respect- 
ing it  The  Courts  of  the  former  uniformly  maintain  the 
doctrine  of  the  universal  operation  of  such  assignments ; 
and  many  (but  not  all)  of  the  Courts  of  the  latter 
confine  their  operation  to  the  territory,  where  the  party 
is  declared  Bankrupt.  The  question  is  worthy  of  a 
very  full  examination,  and  a  summary  of  the  reasoning 
on  each  side,  will,  therefore,  be  here  brought  under 
review. 

§  404.  Those,  who  maintain,  that  assignments  under 
the  Bankrupt  laws  are,  and  ought  to  be,  of  universal 
operation  to  transfer  moveable  property,  in  whatever 
country  it  may  be  locally  situate,  *  adopt  reasoning  to 
this  eflfect  The  general  principle  certainly  is,  that 
personal  pi*operty  has  no  locality ;  but,  that,  as  to  its 
disposition,  it  is  subject  to  the  law,  which  governs  the 
person  of  the  owner,  that  is,  to  the  law  of  his  domicil.^ 
There  can  be  no  doubt,  that  he  may,  by  a  voluntary 
assignment  or  sale,  made  according  to  the  law  of  his 
domicil,  transfer  the  title  to  any  person,  wherever  the 
property  may  be  locally  situate.'  Now,  an  assignment 
under  the  bankrupt  laws  of  his  domicil  is  by  operation 
of  law  a  valid  transfer  of  all  the  Bankrupt's  property, 

1  Sill  V.  Worswick,  1  H.  Black.  690,  691 ;  Hunter  v.  Potts,  4  T.  1^, 
182.  i 

*  Inre  Wilson  cited  1  H.  Black.  691,  693. 

Canfl.  43 
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as  valid,  as  if  made  personally  by  him.^  The  law  up<Hi 
hb  bankruptcy  transfers  bis  whole  property  to  the 
assignees,  who  thus  become,  lege  locij  the  lawful  own- 
ers of  it^  and  entitled  to  adminster  it  for  the  benefit 
of  all  his  creditors.  The  mode  of  transfer  is  wholly 
immaterial ;  the  cmly  proper  question  is,  whether  it  is 
good  according  to  the  law  of  his  domicQ.  This  rule 
is  admitted  in  all  cases  of  the  succession  to  intestate 
estates,  where  the  property  passes  by  operation  of 
law,  as  well  as  where  it  passes  by  the  voluntary  act  or 
testament  of  the  owner.^ 


1  Sill  V.  Worawkk,  I  H.  Black.  691,  692 ;  Hunter  v.  Potts,  4  T.  R. 
182, 192 ;  Phillips  v.  Hunter,  2  H.  Black.  402,  405;  Goodwin  v.  Jones, 
3  Mass.  R.  517.  —  "  It  is  a  proposition,  (said  the  Court  in  Phillips  t. 
Hunter,  2  H.  Black,  402,  403,)  not  to  be  disputed,  that  previous  to  the 
bankruptcy  the  Bankrupts  themselves  might  have  transferred  or  assign- 
ed this  property,  though  abroad,  as  absolutely,  as  if  it  had  been  in  their 
own  tangible  possession  in  this  country ;  and  it  seems,  that  the  assign- 
668  under  their  commission  were  entitled,  by  operation  of  law,  to  do 
with  it  after  the  bankruptcy,  what  the  Bankrupts  themselves  might 
have  done."    In  Potts  v.  Hunter,  (4  T.  R.  182,  192)  the  Court  said, 
**  The  only  question  here  is,  whether  or  not  the  property  in  that  Island 
(Rhode  I^and)  passed  by  tiie  assignment,  in  the  same  manner^  as  if  the 
owner  (the  Bankrupt)  had  assigned  it  by  his  voluntary  act    And  that  it 
does  so  pass  cannot  be  doubted,  unless  there  were  some  positive  law  of 
that  country  to  prevent  it"    <*  On  the  general  reason  of  the  thing,  if 
there  be  no  positive  decision  to  the  contrary,  no  doubt  could  be  enter- 
tained, but  that  by  the  laws  of  this  country,  uncontradicted  by  the  laws 
of  any  other  country,  where  personal  property  may  happen  to  be,  the 
commissioners  of  a  Bankrupt  may  dispose  of  the  personal  property  of  a 
Bankrupt  here,  though  such  property  be  in  a  foreign  coantry."    In 
Goodwin  «.  Jones,  (3  Mass.  R.  517,)  Mr,  Chief  Justice  Parsons  said, 
^  The  assignment  of  a  Bankrupt's  effects  may  be  considered  as  bis  own 
act,  as  it  is  in  the  execution  of  laws,  by  which  he  is  bound,  he  himself 
being  competent  to  make  such  assignment,  and  voluntarily  committing 
the  act,  which  authorized  the  making  of  it"    See  also  Livermore's 
Dissert  p.  159,  §  249,  250.    The  same  doctrine  was  affirmed  by  Lord 
Mansfield  in  Wadham  v.  Marlow,  cited  1  H.  Black.  437, 438, 439,  note ; 
B.  C.  and  P.  8  East  R.  314,  316,  note  z. 

9  Sill  V.  Worswick,  1  H.  Black.  690,  69L 
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§  405.  And  the  principle  applies  with  equal  force 
and  convenience  to  the  disposition  of  the  effects  of 
Bankrupts;  for  the  just  and  equal  distribution  of  the 
funds  of  that  class  of  debtors  becomes  the  common 
concern  of  the  whole  commercial  world.  In  cases  of 
intestacy,  it  is  presumed  to  be  the  intent  of  the  Intes-* 
tate,  that  his  moveables,  which  by  fiction  of  law  have 
no  locality,  independent  of  his  person,  should  be 
brought  home,  and  distributed  according  the  law  of  his 
domicil.  It  is  equally  to  be  presumed,  as  the  under- 
standing of  the  commercial  world,  that  the  Bankrupt's 
effects  should  follow  his  person,  and  be  distributed  in 
the  place  of  his  domicil,  where  the  credit  was  bestowed, 
or  the  payment  expected.^  An  assignment  under  the 
Bankrupt  laws  ought  to  be  deemed  in  all  respects  of 
equal  force  with  a  voluntary  assignment  of  the  party ; 
for,  by  implication  of  law,  he  consents  to  all  transfers 
made  of  his  property  according  to  the  law  of  his  dom* 
icil.  Great  inconveniences  would  follow  from  a  differ- 
ent proceeding.  Different  commissions  might  issue 
in  different  countries,  and  have  concurrent  operation 
simul  et  semel  in  different  countries.  And,  thus,  it 
would  be  in  the  power  of  the  Bankrupt  to  throw  his 
property  under  either  commission  at  pleasure,  and  to 
give  local  preferences  to  different  creditors.  Such  a 
state  of  things,  and  such  conflicting  systems,  would 
lead  to  great  inconvenience  and  confusion;  and  be 
the  source  of  much  fraud  and  injustice,  and  disturb  the 

equality  and  equity  of  any  bankrupt  system.* 

• ■ 

1  Holmes  t;.  Remsen,  4  John.  Cb.  R.  460,  470 ;  Hunter  v.  Potts,  4  T. 
R.  182,  192. 

9  Holmes  v,  Remsen,  4  John.  Ch.  R.  471 ;  Phillips  t.  Hanter,  2  H. 
Black.  402.  —  In  Phillips  v.  Hunter,  (2  H.  Black.  402, 403,)  the  Conrt 
said,  **  The  great  principle  of  the  Bankrupt  laws  is  Justice  found  on 
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§  406.  There  is  great  wisdom,  therefore,  in  adopting 
the  rule,  and  it  has  accordingly  received  a  very  general 
sanction.  It  is  true,  that  a  nation  may  adopt,  if  it 
pleases,  a  different  system,  and  prefer  an  attaching  do- 
mestic creditor  to  a  foreign  assignee  ;  but  such  a  course 
of  legislation  can  hardly  be  deemed  consistent  with 
the  general  comity  of  nations.  But,  until  such  a  legisla- 
tion interposes  some  obstruction,  the  true  rule  is,  to  fol- 
low out  the  lead  of  the  general  principle,  that  makes 
the  law  of  the  owner's  domicil  conclusive  upon  the 
disposition  of  personal  property.*     And  this  especially 

equality.  This  being  the  principle  of  those  laws,  it  seems  to  follow,  that 
the  whole  property  of  the  bankrupt  must  be  under  their  (the  assignees) 
control  without  regard  to  the  locality  of  that  property,  except  in  cases, 
which  directly  militate  against  the  particular  laws  of  the  country,  in 
which  it  happens  to  be  situated/'  "  If  the  bankrupt  laws  were  circum- 
scribed by  the  local  situation  of  the  property,  a  door  would  be  open  to  all 
the  partiality  and  undue  preferences,  which  they  were  framed  to  preveot ; 
it  being  easy  to  foresee,  how  frequently  property  would  be  sent  abroad 
with  that  unjust  view  immediately  previous  to  and  in  conten^plation  of 
bankruptcy." 

1  Holmes  v.  Remsen,  4  John.  Ch.  R.  471, 473 ;  Hunter  v.  Pott8,4T.R. 
182,  192.  Sill  V.  Worswick,  1  H.  Black.  (>91,  693.  —  In  PhiUips  v. 
Hunter  (2  H.  Black.  402,  405,)  the  Court  said  ;  "It  is  true,  that  the 
laws  of  the  country,  where  the  property  is  situated,  have  the  imme- 
diate control  over  it,  in  respect  to  its  locality,  and  the  immediate  protec- 
tion afforded  to  it ;  yet  the  country,  where  the  proprietor  resides,  ia 
respect  to  another  species  of  protection  afforded  to  liim  and  his  prop- 
erty, has  a  right  to  regulate  his  contract  relating  to  that  property.*'  And 
in  Hunters.  Potts  (4  T.  R.  182, 192.)  the  Court  said,  "  Every  person  hav- 
ing  property  in  a  foreign  country  may  dispose  of  it  in  this ;  though,  in- 
deed, if  there  be  a  law  in  that  country,  directing  a  particular  mode  of 
conveyance,  that  must  be  adopted.'^  '*  If  (said  Lord  Longhborough)  the 
bankrupt  happens  to  have  property,  which  lies  out  of  the  jurisdiction  of 
the  law  of  England,  if  the  country,  in  which  it  lies,  proceeds  according  to 
the  principles  of  well  regulated  justice,  there  is  no  doubt,  that  it  will 
give  effect  to  the  title  of  the  assignees."  *^  But  if  the  law  of  that  coan- 
try  preferred  him  (a  creditor)  to  the  assignees,  though  I  must  suppose 
that  determination  wrong,  yet  I  do  not  think,  that  my  holding  a  con- 
trary  opinion^  would  revoke  the  determination  of  that  country,  however 
I  might  disapprove  of  the  principle,  on  which  that  law  so  decided.'*  SOI 
«.  Wormick^  1  H.  Black.  691, 693. 
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applies  to  contracts  made  in  the  very  country,  where 
the  party  is  declared  bankrupt.* 

§  407.  There  are  many  authorities  in  favour  of  that 
doctrine.  As  early  as  1723,  Lord  Talbot,  then  at  the 
bar,  gave  an  opinion,  that  the  statutes  of  Bankrupt* 
cy  did  not  extend  to  the  plantations;  yet  that  the 
personal  propertyof  an  English  Bankrupt  in  the  planta- 
tions passed  to  the  assignees.*  Lord  Hardwicke,  in  Wil- 
son's Case,  adopted  and  acted  on  the  doctrine,  that  the 
assignment  in  Bankruptcy  conveyed  the  personal  prop- 
erty of  the  Bankrupt  in  foreign  countries;  and  that 
their  title  would  overreach  that  of  an  attaching  credi- 
tor after  the  assignment,  although  at  that  time  not  made 
known  to  the  debtor.'  In  Solomons  v.  Ross  in  1704, 
where  the  laws  of  Holland,  having  in  like  manner,  as 
under  a  commission  of  bankruptcy,  taken  the  adminis- 
tration of  the  property  from  the  owner,  and  vested  it  in 
persons,  who  are  called  curators  of  Desolate  Estates,  it 
was  decided  in  Chancery,  that  they  had  immediately 
upon  their  appointment  a  title  to  recover  the  debts  due 
to  the  insolvent  in  England,  in  preference  to  the  diligence 
of  the  particular  creditor  seeking  to  attach  those 
debts.  The  case  of  JoUet  v.  Deponthieo  in  1769^ 
decided  the  same  point.  These  are  cases,  in  which  the 
rule  was  asserted  in  favour  of  foreign  assignees.^  A  like 
decision  in  favour  of  English  assignees  was  made  in 

1  Sill  V.  Worswick,  G9I, 693,  694 ;  Phillips  o.  Hunter,  2  H.  Black.  404, 
405. 

9  Livermore^s  Diss.  T40 ;  Beames,  Le«  Mercatoria  5,  6.  (6th  edit) 

3  Cited  in  I  H.  Black,  691,  692,  and  probably  decided  between  1752; 
and  1756 ;  4  T.  R.  186, 187. 

*  Solomons  v,  Ross.  I  H.  Black.  131,  note ;  Id.  691 ;  S.  C.  Cooke'0 
Bank.  Laws  (4th  edit),  306. 

^  XH.  Black.  132,  note  \  Id.  691. 
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the  Chancery  of  Ireland  in  1 763.^    Lord  Thurlow  gave 
it  the  sanction  of  his  own  great  name  in  a  case  in  1 787.' 
§  408.  The  question  was  most  elaborately  consid^* 
ed  in  two  cases  decided  in  1791,  in  which  it  was  sol- 
emnly held,  that  the  operation  of  the  Bankrupt  laws 
is   to  vest  in  the  assignees  all  the  personal  property 
of  the  Bankrupt,  wherever  situate;  and  that  wheneyer 
that  property  shall  be  brought  into  England  by  any 
person,  who  has  obtained  it,  the  assignees  will   have  a 
right  to  recover  it  of  him,  for  the  benefit  of  all  the  cred- 
itors ;  and  consequently,  that  an  attachment  and  recov- 
ery of-  such  property,  made  by  a  creditor  in  a  foreign 
country  after  such  assignment,  will  be  held  inoperative ; 
upon  the  principle,  that  the  tide,  which  is  prior  in  point 
of  time,  ought  to  obtain  preference  in  [)oint  of  right  and 
law/    Upon  a  writ  of  error  the  general  doctrine  main- 
tained in  these  cases  was  affirmed ;  but  in  its  actual  ap* 
plication  it  was  restricted  to  attachments  made  by  Brit- 
ish creditors  against  British  debtors.    In  this  state  the 
doctrine  remained  until  a  very  recent  period,  when  in 
the  case  of  a  bankruptcy  of  an  English  partner  in  a 
Scotch  partnership  it  was  discussed  anew.  A  commis- 
sion of  bankruptcy  was  issued  in  England ;  and  subse- 
quently an  arrest,  attachment,  or  sequestration  was 
made,  by  a  creditor,  of  debts  due  to  the  Bankrupt  in 
Scotland.     The  question  then  arose,  whether  the  as- 
signees, or  the  attaching  creditor,  was  entitled  to  prior- 
ity; and  this  depended  on  the  question,  whether  an 
English  commission  of  Bankruptcy  passed  to  the  as- 

I  Neale  t^.  Cottingham,  1  H.  Black,  R.  192,  note  ;  S.  C.  cited  in  Han- 
ter  V.  Potts,  4  T.  R.  194,  and  Cooke's  Bank.  Laws  (4th  edit  1799,)  p.  309. 
See  also  Quelin  v.  Morrisson,  1  Enapp  Appeal  Rep.  265. 

s  Ex  parte  Blakes,  1  Cox  R.  3S8. 

3  SiU  t;.  Worswick,  1  H.  Black,  665,  690,  691,  694 ;  Hooter  v.  Potts, 
4  T.  R.  192 ;  S.  C.  in  Err.  2  H.  Black,  402. 
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fiignees  the  title  to  property,  or  debts  locally  situate,  or 
due  in  Scotland.  The  Court  of  Session  in  Scotland 
held,  that  it  did  ;^  and  upon  appeal,  this  judgment  was 
affirmed  by  the  House  of  Lords.  ^'One  thing  (said  Lord 
Eldon)  is  quite  clear,  that  there  is  not  in  any  book  any 
dictum  or  authority,  that  would  authorize  me  to  deny,  at 
least,  in  this  place,  that  an  English  commission  passes, 
as  with  respect  to  the  bankrupt  and  his  creditors  in 
England,  the  personal  property  he  has  in  Scodand,  or 
in  any  foreign  country."* 

1  The  Court  of  Session,  in  Scotland,  gave  very  elaborate  opinions  on 
this  subject,  in  the  Royal  Bank  of  Scotland  «.  Cuthbert,  commonly  cited 
as  Stein's  case,  1  Rose's  Bank.  Case,  Appz.  412. 2  Rose,  Bank.  Cas.  91, 
78.  See  also  Smith  v.  Buchanan,  1  East  R.  6 ;  2  Bell.  Comm.  684  to  687. 

s  Selkrig  v.  Davis,  2  Rose  Bank.  Cas.  291,  314 ;  S.  C.  2  Dow  R.-230, 
250 ;  2  Rose  Bank.  Cas.  97— -  See  also  Ex  parte  Dobrey,  8  Ves.  82 ;  2  Bell 
Comm.  684  to  687 ;  Holmes  v.  Remsen,  4  John.  Ch.  R.  460 ;  S.  C.  20  John. 
R.  229.  —  The  Judgment  of  Lord  £ldon,  which  was  affirmed  apparently 
with  entird^quanimity,  contains  many  striking  remarks  upon  the  diffi- 
culties attendant  upon  any  other  system  of  international  jurisprudence. 
The  following  extracts  are  particularly  valuable  for  the  consideration 
of  the  American  Courts. 

*In  whatever  way  a  Scottish  sequestration  may  be  enforced,  the 
distribution  of  a  bankrupt's  effbcts  under  it  is  perfectiy  different  from 
what  it  is  under  an  English  commission  of  bankruptcy.  The  Scottish 
law  cuts  down  all  securities,  that  have  been  made  or  given  within  a 
certain  number  of  days  prior  to  the  issuing  of  the  sequestration, 
whether  they  have  been  given  bondjidt^  or  given,  as  we  should  say,  in 
contemplation  of  bankruptcy.  On  the  other  hand,  in  our  law,  though 
the  approximation  of  the  security  to  the  date  of  the  commission  may 
be  evidence,  that  it  was  given  in  contemplation  of  bankruptcy,  yet  it  is 
but  evidence ;  and  the  security  may  be  perfectiy  good.  Again,  in 
England,  a  man  cannot  become  a  bankrupt,  without  coomiitting  an  Act 
of  bankruptcy.  '  The  commission  must  be  founded  on  that  act  of  bank- 
ruptcy :  and  there  are  various  other  differences,  applying  to  the  prop- 
erty of  a  bankrupt,  as  administered  under  an  English  commission,  or, 
vice  versdf  as  distributed  by  the  rules,  and  according  to  the  forms,  of  a 
Scottish  sequestration.  If,  my  Lords,  you  attempt  to  obviate  these  incon* 
▼eniences  by  a  co-existing  sequestration  and  commission,  the  difficulty 
Ss  tenfold  greater,  unless  the  one  should  be  used  merely  as  the  means  of 
Bssiflting  the  distribution  of  the  funds  on  the  other.    What  personal 
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§  409.  And  this  is  now  the  settled  law  of  England, 
in  which  the  following  propositions  are  firmly  establish- 
ed ;  first,  that  an  assignment  under  the  bankrupt  law  of 

property  shall  belong  to  the  one  proceeding,  and  what  to  the  other  pro- 
ceeding, is  DO  ordinary  difficulty.  The  counsel  for  the  appellant  say- 
there  is  no  dfficulty.  —  That  a  debt  owing  to  the  house  in  Scotland, 
wherever  the  debtor  lives,  ought  to  go  to  the  Scotch  sequestration ;  and, 
in  like  manner,  that  the  debt  owing  to  the  house  in  England,  whereT- 
er  the  debtor  lives,  should  go  to  the  commission.  But  the  house  maj 
be  constituted  of  persons,  of  whom  it  may  be  difficult  to  say,  whether  a 
man  is  a  Scotchman  or  an  Englishman.  It  may  happen,  that  a  house  is 
composed  of  persons,  some  of  whom  reside  in  Sccotland  and  some  in 
England.  I  should  wish  to  know,  not  only  how  the  joint  debts  due  to 
one  firm,  and  the  joint  debts  due  to  the  other,  are  to  be  distributed ; 
but,  where  separate  debts  are  due  to  each,  whether  the  separate  debts 
are  to  be  a  fund  of  distribution  under  the  English  commission,  or  un- 
der the  Scottish  sequestration,  or  what  is  to  become  of  them  ? 

^  All  these  difficulties  certiiinly  belong  to  this  case.  But,  notwithstand- 
ing that,  one  thing  is  quite  clear ;  Uiere  is  not  in  any  book,  any  dictum 
or  authority,  that  would  authorize  me  to  deny,  at  least  in  this  place, 
that  an  English  commission  passes,  as  with  respect  to  the  bankrupt 
and  his  creditors  in  England,  the  personal  property  he  has  in  Scotland 
or  in  any  foreign  country.  It  is  admitted,  that  the  assignment  under 
the  English  commission,  as  between  the  bankrupt  and  the  English  and 
Scotch  proprietors,  passes  the  Scotch  property,  and  vests  it  in  the  as- 
signees, when  the  Scotch  creditors  have  not  used  legal  diligence.  I 
think  the  case  was  put  at  the  bar  thus :  That  the  commission  of  bank- 
ruptcy operated  so  as  to  bring  into  the  fund  the  Scotoh  personal  property, 
provided  that  such  personal  property  was  not  arrested  by  legal  dili- 
gence in  Scotland,  prior  to  the  intimation  of  the  assignment  in  Scotland. 
It  was  therefore  argued,  that  this  was  to  be  put  on  the  same  footing  as 
the  case  of  the  assignation  ofra  particular  debt  to  a  particular  individ- 
ual. Now,  your  Lordships  need  not  be  told  that,  by  the  law  of  Scotland, 
if  B  assign  a  debt,  which  is  due  from  C  to  B,  a  creditor  of  B  may  arrest 
that  debt  in  the  hands  of  the  debtor,  notwithstanding  the  assignment, 
unless  the  assignee  has  given  an  intimation  formally  to  the  person,  by 
whom  the  debt  is  owing.  That  must  be  admitted.  Upon  that  it  has 
been  insisted  here,  that  no  intimation  has  been  given,  and  that  this  sub- 
sequent arrestment  in  1798  ought  to  have  the  preference  of  the  tide 
of  the  assignees,  under  the  commission,  that  was  sued  out  in  the  year 
1782."  ^  He  afterwards  proceeded  to  decide,  that  no  intimation  was  ne- 
cessary ;  and  if  necessary,  it  was  given.t  See  Quelin  v.  Morrison,  1 
Knapp  Rep.  265. 

*  9  KoM  Bank.  Cat.  314  to316.  f  I^  ^^^*  ^l^* 
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a  foreign  country  passes  all  the  personal  property  of  the 
bankrupt  locally  situate,  or  owing  in  England  ;  secondly, 
that  an  attachment  of  such  property  by  an  English  cred- 
itor, after  such  bankruptcy,  with  or  without  notice  to 
him,  is  invalid  to  overreach  the  assignment ;  thirdly,  that 
in  England  the  same  doctrine  holds  under  assignments 
by  her  own  bankrupt  laws,  as  to  personal  property  and 
debts  of  the  bankrupt  in  foreign  countries ;  fourthly, 
that,  upon  principle,  all  attachments  made  by  foreign 
creditors,  after  such  assignment  in  a  foreign  country, 
ought  to  be  held  invalid  ;  sixthly,  that  a  British  creditor 
will  not  be  permitted  to  hold  the  property  acquired  by 
a  judgment  under  any  attachment  made  in  a  foreign 
country  after  such  assignment ;  and  seventhly,  that  a  for- 
eign creditor,  not  subjected  to  British  laws,  will  be  per- 
mitted to  retain  any  such  property  acquired  under  any 
such  judgment,  if  the  local  laws  (however  incorrectly 
upon  principle)  confer  oil  him  an  absolute  title.^  There 
is  no  inconsiderable  weight  ofAmerican  authority  on 
the  same  side  ;  but  it  must  be  admitted,  that  the  pre- 
ponderating authority  is  certainly  now  the  other  way.* 

1  2  Bell  Comm.  687  to  184  ;  Id.  68$),  690 ;  Holmes  v.  Retiwen,  4  John 
Ch.  R.  460  ;  S.  C.  20  John.  R.  229;  Dwarris  on  Statutes,  650,  651. 

9  Mr.  Chief  Justice  Parsons  certainly  held  this  opinion  in  Goodwin  «. 

Jones,  3  Mass.  R.  517.  And  Mr.  Chancellor  Kent  has  sustained  it  in  one 

of  his  most  elaborate  judgments,  which  will  well  reward  a  diligent  perusal. 

Holmes  v.  Renisen,  4  John.  Ch.  Rep.  460.  This  is  also,  as  we  shall  see,  the 

law  in  France  and  Holland.  See  Parish  v,  Seton,  Cooper's  Bank.  Law, 

27 ;  Holmes  v.  Remsen,  4  John.  Ch.  R.  484 ;  S.  P.  20  John.  R.  258 ;  Blake  «. 

Williams,  6  Pick.  R.  312,  313 ;  Merlin  Repertoire,  Faillite  et  Banqueroute, 

Art.  10.  Mr.  Chancellor  Kent,  in  his  Commentaries  (2  Kent  Comm.  Lect. 

37,  p.  404  to  408, 2d  edition),  has  with  great  candor  admitted,   that  the 

American  doctrine  is  now  established  the  other  way  by  a  preponderance 

of  authority  ;  though  he  Iras  an  undisguised  distrust  of  the  validity  of  its 

foundation.    There   are  not  a  few  jurists  in  America,  each  of  whom 

may  be  disposed  to  use  on  this  occasion  the  langua|;e  of  a  great  orator 

Confl.  44 
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^  409.  And  this  is  now  the  sp ;  ^^  ^^  g^ppo^  of 
m  which  the  Mowing  proposit'  /  octrine,  is  to  the 
ed ;  first,  that  an  assignment ; »         ^j  ^j,g  ^]^  -^  ^]^^ 

TTT";      7^  ^,  has  no  locality,  but 

property  shall  belong  to  the  one  p    ,    ^'  -^ 

ceeding,  is  no  ordinary  difficui*  ^  *  transfer,  the  law  of  the 
there  is  no  dfficuity. — That      .    j^y  country  may  byposilire 

wherever  the  debtor  lives  OP  >  ^j^^  disposition  of  personal 
in  like  manner,  that  the  de    »         '  r        - 

er  the  debtor  lives,  shoui  '  *t ;  and  may  prefer  its  own  at- 
be  constituted  of  persor  "  ^y  foreign  assignee  ;  and  no  other 
man  is  a  Scotchman '     ^j  ;  ^  ^^  question  the  deterroinatioD. 

composed  of  person     ^      p  ^  .       i     - 

England.   I  shoui    ,o  posiUve  law,  the  general  rule  is  to  gov- 
one  firm,  and  t»  ^  exception  of  such  cases  as  fall  within  the 
^e^t\^[Jp^^  of  Huberus,  that  it  is  not  prejudicial  to 
der  the  Scr  .^'or  to  the  just  rights  of  its  citizens.    And  this 
**  All  t>- '.^^^  ground,  upon  which  the  objection  to  the 
or^au* VCof  operation  of  the  bankrupt  laws  of  a  coun- 
that    Afespects  personal  estate,  is  to  be  rested.* 
*"'    ^'^ll<  There  is  a  marked  distinction  between  a  vd- 
^'  conveyance  of  property  by  the  owner,  and  a  con- 
fBtice  by  operation  of  law  in  cases  of  bankruptcy  in 
^•/tfm.    Laws  cannot  force  the  will,  nor  compel  any 
^gB  to  make  a  conveyance.     In  place  of  a  voluntary 
conveyance,  all  that  the  Legislature  of  a  country  can  do, 
when  justice  requires  it,  is  to  assume  the  disposition  of 
it  in  invitum.     But  their  statutable  conveyance  cannot 
operate  upon  any  subject,  but  what  is  within  their  ter- 
ritory.    This  makes  a  solid  distinction  between  a  vol- 
untary conveyance  and  an  involuntary  legal  convey- 

of  antiquity,  «  Ego  assentior  Scee volie."  See  Livermore's  Diss.  1%  15* 
tol58. 

There  are  in  Mr.  Henry's  Appendix  to  bis  work  on  Poreiga  I*^»^ 
251  to  J258,  some  curious  opinions  given  by  Counsel  in  1715,  as  to  the  «»* 
feet  of  attachments  after  a  foreign  bankruptcy. 

1  Blake  v.  Williams,  6  Pick.  286  ;  Olivier  v.  Townes,  14  Martin  R.  93, 
97  to  100 ;  Mike  v.  Moreton,  6  Binn.  353. 
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'^r  has  no  relation  to  place,  the  latter 
"^K  s  the  strictest   relation    to  place. 

s  insisted  on  with  great  force 
j^  .  IS,  therefore,  admitted,  that  a  vol- 

^.         "^  *t  by  a  party,  according  to  the  law  of 

^vj^  ^^  ill  pass  his  personal  estate,  whatever  may 

^  iity.    But  it  by  no  means  follows,  that  the 

aie  should  govern  in  cases  of  assignments  by 
.ation  of  law. 
^412.  The  true  rule  in  such  cases  is,  that  the  as- 
signees are  in  the  same  situation,  as  the  bankrupt  him- 
self, in  regard  to  foreign  debts.     They  take  subject 
to  every  equity,  and  subject  to  the  remedies  provid- 
ed by  the  laws  of   the  foreign  country,    where   the 
debt  is  due ;  and  when  permitted  to  si  j  in  a  foreign 
country,  it  is  not  as  assignees,  having  an  interest,  but 
as  representatives  of  the  bankrupt.     They  stand  upon 
the  footing  of  administrators  only,  with  a  right  to  sue 
for  the  benefit  of  all  the  creditors.    But  our  law  will 
not  regard  the  choses  in  action  of  the  debtor,  as  exclu- 
sively appropriated  to  their  use;  and  the  preference 
can  be  gained  only  by  pursuing  the  remedies,  which 
our  laws  afibrd.      This  was  formerly  the  rule  in  Eng- 
land, as  appears  from  Mawdesley  r.  Park.* 

^413.  Nor  can  it  be  truly  said,  that  an  assignment 
by  the  bankrupt  laws  is  with  the  consent  of  the  bank- 
rupt, because  he  assents  by  implication  to  such  laws. 
This  is  a  very  unsafe  and  dangerous  principle,  on  which 
to  risk  the  doctrine ;  for  in  the  same  way  it  may  be 
said,  that  a  man,  committing  a  crime,  for  which  his  estate 

^  Eaims  on  Equity,  B.  3,  ch.  8,  §  6 ;  Remsen  v.  Holmes,  20  John.  R. 
358, 259 ;  Moreton  v.  MUne,  6  fiinn.  353, 369. 
9  Cited,  1  H.  Black,  680. 
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^  409.  And  this  is  now  the  settled  law  of  England, 
in  which  the  foUowing  propositions  are  firmly  establish- 
ed ;  first,  that  an  assignment  under  the  bankrupt  law  of 

propert;  Bball  belong  to  the  one  proceeding,  and  what  to  the  other  pro- 
ceeding, is  no  ordinary  difficulty.  The  counsel  for  tho  appellanl  say 
there  IB  do  dfficulty.  —  That  a  debt  owin^  to  the  bouse  in  Scotland, 
wherever  the  debtor  lives,  ought  to  go  to  the  Scotch  sequestra tion  ;  and, 
in  like  nianner,  that  the  debt  owing  to  the  house  in  England,  whereT- 
er  the  debtor  lives,  should  go  to  the  commission.  But  the  houne  may 
be  conatituted  of  persoas,  of  whooi  it  may  be  difficult  to  say,  whether  a 
man  la  a  Scotchman  or  an  Englishman.  It  may  happen,  that  a  hoase  is 
composed  of  persons,  some  of  whom  reside  in  Sccotland  and  some  in 
England.  I  should  wish  to  know,  not  only  bow  the  joint  debts  due  to 
one  Arm,  and  the  joint  debts  due  to  the  other,  are  to  be  distributed; 
but,  where  separate  debts  are  due  to  each,  whether  the  separate  debti 
are  to  be  a  fund  of  distribution  under  the  English  commission,  or  un- 
der the  Scottish  sequestration,  or  what  is  to  become  of  them? 

«  All  these  difficulties  certiiinly  belong  to  this  case.  But,  notwithstaod- 
ing  that,  one  thing  is  quite  clear  ;  there  ia  not  in  any  book,  any    dictum 
or  authority,  that  would  auihorize  me  to  deny,  at  least  in  this  place, 
that  an  English  commission    passes,  as  with  respect  to  the  bankrupt 
and  his  crediUirs  in  England,  the  personal  property  he  has  in  Scotland 
or  in  any  foreign  country.    It  is  admitted,  that  the  assignment  under 
the  English  commission,  as  between  the  bankrupt  and  the  English  and 
Scotch  proprietors,  passes  the  Scotch  property,  and  vests  it  iu  theaa- 
eigneea,  when  the  Scotch  creditors  have  not  used  legal  diligence.    I 
think  the  case  was  put  at  the  bar  thus:  That  the  commission  of  bank- 
ruptcy operated  so  as  to  bring  into  the  fund  the  Scotoh  personal  property, 
provided  that  such  personal  property  was  not  arreated  by  legal  dili- 
gence in  Scotlind,  prior  to  the  intimation  of  the  assignment  in  Scotland. 
It  was  therefore  argued,  that  this  was  to  be  put  on  the  same  footing  ai 
the  case  of  the  assignation  ofta  particular  debt  to  a  particular  iodivid- 
ual.    Now,  your  Lordship*  need  not  be  told  that,  by  the  law  of  Scotland, 
if  B  assign  a  debt,  which  is  due  from  C  to  B,  a  creditor  of  B  may  arrest 
'    '  '  '     '  I  the  hands  of  the  debtor,  notwithstanding  the  assignment, 
iseigoee  has  given  an  intimation  formally  to  the  person,  by 
lebt  is  owipg.    That  must  be  admitted.    Upon  that  it  baa 
A  here,  that  no  intimation  bas  been  given,  and  that  this  sub- 
estment  in  1798  ought  to  have  the  preference  of  the  title 
gnees,  under  the  commission,  that  was  sued  out  in  the  year 
I  afterwards  proceeded  to  decide,  that  no  intimation  was  ne- 
d  if  neceosaty,  it  was  given.l  See  duelin  e.  Morrison,  I 
365. 
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a  foreign  country  passes  all  the  personal  property  of  the 
bankrupt  locally  situate,  or  owing  in  England  ;  secondly, 
that  an  attachment  of  such  property  by  an  English  cred- 
itor, after  such  bankruptcy,  with  or  without  notice  to 
him,  is  invalid  to  overreach  the  assignment ;  thirdly,  that 
in  England  the  same  doctrine  holds  under  assignments 
by  her  own  bankrupt  laws,  as  to  personal  property  and 
debts  of  the  bankrupt  in  foreign  countries ;  fourthly, 
that,  upon  principle,  all  attachments  made  by  foreign 
creditors,  after  such  assignment  in  a  foreign  country, 
ought  to  be  held  invalid;  sixthly,  that  a  British  creditor 
will  not  be  permitted  to  hold  the  property  acquired  by 
a  judgment  under  any  attachment  made  in  a  fore^ 
country  after  such  assignment ;  and  seventhly,  that  a  for- 
eign creditor,  not  subjected  to  British  laws,  will  be  per- 
mitted to  retain  any  such  property  acquired  under  any 
such  judgment,  if  the  local  laws  (however  incorrectly 
upon  principle)  confer  on  him  an  absolute  title.^  There 
is  no  inconsiderable  weight  ofAmerican  authority  on 
the  same  side ;  but  it  must  be  admitted,  that  the  pre- 
ponderating authority  is  certainly  now  the  other  way.* 

<  2  Bell  Comm.  687  to  184  ;  Id.  68i),  690 ;  Holmes  t;.  Remsen,  4  John 
Ch.  R.  460 ;  S.  C.  20  John.  R.  229;  Dwarris  on  Statutes,  650,  651. 

9  Mr.  Chief  Justice  Parsons  certainly  held  this  opinion  in  Goodwin  v. 

Jones,  3  Mass.  R.  517.  And  Mr.  Chancellor  Kent  has  ffustAined  it  in  one 

of  his  most  elaborate  judgments^  which  will  well  reward  a  diligent  perusal. 

Holmes  v.  Remsen,  4  John.  Ch.  Rep.  460.  This  is  also,  as  we  shall  see,  the 

law  in  France  and  Holland.  See  Parish  v,  Seton,  Cooper's  Bank.  Law, 

27 ;  Holmes  v,  Remsen,  4  John.  Ch.  R.  484 ;  S.  P.  20  John.  R.  258 ;  Blake  «. 

WOliams,  6  Pick.  R.  312,  313 ;  Merlin  Repertoire,  Faillite  et  Banqueroute, 

Art.  10.  Mr.  Chancellor  Kent,  in  his  Commentaries  (2  Kent  Comm.  Lect. 

37,  p.  404  to  408, 2d  edition),  has  with  great  candor  admitted,   that  the 

American  doctrine  is  now  established  the  other  way  by  a  preponderance 

of  authority ;  though  he  has  an  undisguised  distrust  of  the  validity  of  its 

foundation.    There   are  not  a  few  jurists  in  America,  each  of  whom 

may  be  disposed  to  use  on  this  occasion  the  laxigua|;e  of  a  great  orator 
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^  409.  And  this  is  now  the  settled  law  of  England, 
in  which  the  following  propositions  are  firifily  establish- 
ed ;  first,  that  an  assignment  under  the  bankrupt  law  of 


property  shall  belong  to  the  one  proceeding,  and  what  to  the  other  pro- 
ceeding, is  no  ordinary  difficulty.  The  counsel  for  the  appellant  saj 
there  is  no  dfficulty.  —  That  a  debt  owing  to  the  house  in  ScoUaody 
wherever  the  debtor  lives,  ought  to  go  to  the  Scotch  sequestration  ;  and, 
in  like  manner,  that  the  debt  owing  to  the  house  in  England,  wherev- 
er the  debtor  lives,  should  go  to  the  commission.  But  the  hoase  may 
be  constituted  of  persons,  of  whom  it  may  be  difficult  to  say,  whether  m 
man  is  a  Scotchman  or  an  Englishman.  It  may  happen,  that  a  house  is 
composed  of  persons,  some  of  whom  reside  in  SccoUand  and  some  in 
England.  I  should  wish  to  know,  not  only  how  the  joint  debts  due  to 
one  firm,  and  the  joint  debts  due  to  the  other,  are  to  be  distributed ; 
but,  where  separate  debts  are  due  to  each,  whether  the  separate  debts 
are  to  be  a  fund  of  distribution  under  the  English  commission,  or  un- 
der the  Scottish  sequestration,  or  what  is  to  become  of  them  ? 

**  All  these  difficulties  certainly  belong  to  this  case.  But,  notwithstand- 
ing that,  one  thing  is  quite  clear ;  tliere  is  not  in  any  book,  any  dictum 
or  authority,  that  would  authorize  me  to  deny,  at  least  in  this  place, 
that  an  English  commission  passes,  as  with  respect  to  the  bankrupt 
and  his  creditors  in  England,  the  personal  property  he  has  in  Scotland 
or  in  any  foreign  country.  It  is  admitted,  that  the  assignment  under 
the  English  commission,  as  between  the  bankrupt  and  the  English  and 
Scotch  proprietors,  passes  the  Scotch  property,  and  vests  it  in  the  as- 
signees, when  the  Scotch  creditors  have  not  used  legal  diligence.  I 
think  the  case  was  put  at  the  bar  thus :  That  the  commission  of  bank- 
ruptcy operated  so  as  to  bring  into  the  fund  the  Scotoh  personal  property, 
provided  that  such  personal  property  was  not  arrested  by  legal  dili- 
gence in  Scotland,  prior  to  the  intimation  of  the  assignment  in  Scotland. 
It  was  therefore  argued,  that  this  was  to  be  put  on  the  same  footing^  as 
the  case  of  the  assignation  ofra  particular  debt  to  a  particular  individ- 
ual. Now,  your  Lordships  need  not  be  told  that,  by  the  law  of  Scotland, 
if  B  assign  a  debt,  which  is  due  from  C  to  B,  a  creditor  of  B  may  arrest 
that  debt  in  the  hands  of  the  debtor,  notwithstanding  the  assignment, 
unless  the  assignee  has  given  an  intimation  formally  to  the  person,  by 
whom  the  debt  is  owipg.  That  must  be  admitted.  Upon  that  it  has 
been  insisted  here,  that  no  intimation  has  been  given,  and  that  this  sub- 
sequent arrestment  in  1798  ought  to  have  the  preference  of  the  title 
of  the  assignees,  under  the  commission,  that  was  sued  out  in  the  year 
1782."  ^  He  aflerwards  proceeded  to  decide,  that  no  intimation  was  ne- 
cessary ;  and  if  necessary,  it  was  given.t  See  Quelin  v.  Morrison,  1 
Kuapp  Rep.  265. 

*  9  KoM  Bask.  Cat.  314  to  316.  f  Id.  318, 319. 
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a  foreign  country  passes  all  the  personal  property  of  the 
bankrupt  locally  situate,  or  owing  in  England  ;  secondly, 
that  an  attachment  of  such  property  by  an  English  cred- 
itor, after  such  bankruptcy,  with  or  without  notice  to 
him,  is  invalid  to  overreach  the  assignment ;  thirdly,  that 
in  England  the  same  doctrine  holds  under  assignments 
by  her  own  bankrupt  laws,  as  to  personal  property  and 
debts  of  the  bankrupt  in  foreign  countries ;  fourthly, 
that,  upon  principle,  all  attachments  made  by  foreign 
creditors,  after  such  assignment  in  a  foreign  country, 
ought  to  be  held  invalid  ;  sixthly,  that  a  British  creditor 
will  not  be  permitted  to  hold  the  property  acquired  by 
a  judgment  under  any  attachment  made  in  a  foreign 
country  after  such  assignment ;  and  seventhly,  that  a  for- 
eign creditor,  not  subjected  to  British  laws,  will  be  per- 
mitted to  retain  any  such  property  acquired  under  any 
such  judgment,  if  the  local  laws  (however  incorrectly 
upon  principle)  confer  on  him  an  absolute  title.^  There 
is  no  inconsiderable  weight  ofAmerican  authority  on 
the  same  side ;  but  it  must  be  admitted,  that  the  pre- 
ponderating authority  is  certainly  now  the  other  way.* 

1  2  Bell  Comm.  687  to  184  ;  Id.  68$),  690 ;  Holmes  v.  Remsen,  4  John 
Ch.  R.  460  ;  S.  C.  20  John.  R.  229;  Dwarris  on  Statutes,  650,  651. 

^Mr.  Chief  Justice  Parsons  certainly  held  this  opinion  in  Goodwin  v, 
Jones,  3  Mass.  R.  517.  And  Mr.  Chancellor  Kent  has  ffusUined  it  in  one 
of  his  most  elaborate  judgments,  which  will  well  reward  a  diligent  perusal. 
Holmes  v.  Remsen,  4  John.  Ch.  Rep.  460.  This  is  also,  as  we  shall  see,  the 
law  in  France  and  Holland.  See  Parish  v,  Seton,  Cooper's  Bank.  Law, 
27 ;  Holmes  o.  Remsen,  4  John.  Ch.  R.  484 ;  S.  P.  20  John.  R.  258 ;  Blake  v. 
WilUams,  6  Pick.  R.  312,  313 ;  Merlin  Repertoire,  Faillite  et  Banqueroute, 
Art.  10.  Mr.  Chancellor  Kent,  in  his  Commentaries  (2  Kent  Comm.  Lect. 
37,  p.  404  to  408, 2d  edition),  has  with  great  candor  admitted,  that  the 
American  doctrine  is  now  established  the  other  way  by  a  preponderance 
of  authority  ;  though  he  Iras  an  undisguised  distrust  of  the  validity  of  its 
foundation.  There  are  not  a  few  jurists  in  America,  each  of  whom 
may  be  disposed  to  use  on  this  occasion  the  lasgua|;e  of  a  great  orator 
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^  409.  And  this  is  now  the  settled  law  of  England, 
in  which  the  following  propositions  are  firmly  establish- 
ed ;  first,  that  an  assignment  under  the  bankrupt  law  of 

property  shall  belong  to  the  one  proceeding,  and  what  to  the  other  pro- 
ceeding, is  no  ordinary  difficulty.  The  counsel  for  the  appellant  say 
there  is  no  dfficulty.  —  That  a  debt  owing  to  the  house  in  Scotland, 
wherever  the  debtor  lives,  ought  to  go  to  the  Scotch  sequestration  ;  and, 
in  like  manner,  that  the  debt  owing  to  the  house  in  England,  wherev- 
er the  debtor  lives,  should  go  to  the  commission.  But  the  house  may 
be  constituted  of  persons,  of  whom  it  may  be  difficult  to  say,  whether  a 
man  is  a  Scotchman  or  an  Englishman.  It  may  happen,  that  m  hotiae  is 
composed  of  persons,  some  of  whom  reside  in  Sccotland  and  some  in 
England.  I  should  wish  to  know,  not  only  how  the  joint  debts  due  to 
one  firm,  and  the  joint  debts  due  to  the  other,  are  to  be  distributed; 
but,  where  separate  debts  are  due  to  each,  whether  the  separate  debts 
are  to  be  a  fund  of  distribution  under  the  English  commission,  or  un- 
der the  Scottish  sequestration,  or  what  is  to  become  of  them  ? 

^  All  these  difficulties  certainly  belong  to  this  case.  But,  notwithstand- 
ing that,  one  thing  is  quite  clear ;  there  is  not  in  any  book,  any  dictum 
or  authority,  that  would  authorize  me  to  deny,  at  least  in  this  place, 
that  an  English  commission  passes,  as  with  respect  to  the  bankrupt 
and  his  creditors  in  England,  the  personal  property  he  has  in  Scotland 
or  in  any  foreign  country.  It  is  admitted,  that  the  assignment  under 
the  English  commission,  as  between  the  bankrupt  and  the  English  and 
Scotch  proprietors,  passes  the  Scotch  property,  and  vests  it  in  the  as- 
signees, when  the  Scotch  creditors  have  not  used  legal  diligence.  I 
think  the  case  was  put  at  the  bar  thus :  That  the  commission  of  bank- 
ruptcy operated  so  as  to  bring  into  the  fund  the  Scotoh  personal  property, 
provided  that  such  personal  property  was  not  arrested  by  legal  dili- 
gence in  Scotland,  prior  to  the  intimation  of  the  assignment  in  Scotland. 
It  was  therefore  argued,  that  this  was  to  be  put  on  the  same  footing  as 
the  case  of  the  assignation  ofia  particular  debt  to  a  particular  individ- 
ual. Now,  your  Lordships  need  not  be  told  that,  by  the  law  of  Scotland, 
if  B  assign  a  debt,  which  is  due  from  C  to  B,  a  creditor  of  B  may  arrest 
that  debt  in  the  hands  of  the  debtor,  notwithstanding  the  assignment, 
unless  the  assignee  has  given  an  intimation  formally  to  the  person,  by 
whom  the  debt  is  owipg.  That  must  be  admitted.  Upon  that  it  has 
been  insisted  here,  that  no  intimation  has  been  given,  and  that  this  sub- 
sequent arrestment  in  1798  ought  to  have  the  preference  of  the  title 
of  the  assignees,  under  the  commission,  that  was  sued  out  in  the  year 
1782."  ^  He  afterwards  proceeded  to  decide,  that  no  intimation  was  ne- 
cessary ;  and  if  necessary,  it  was  given.t  See  Quelin  v.  Morrison,  1 
Knapp  Rep.  265. 

*  9  KoM  Bask.  Cm.  314  to  316.  f  !<!•  918, 319. 
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a  foreign  country  passes  all  the  personal  property  of  the 
bankrupt  locally  situate,  or  owing  in  England  ;  secondly, 
that  an  attachment  of  such  property  by  an  English  cred- 
itor, after  such  bankruptcy,  with  or  without  notice  to 
him,  is  invalid  to  overreach  the  assignment ;  thirdly,  that 
in  England  the  same  doctrine  holds  under  assignments 
by  her  own  bankrupt  laws,  as  to  personal  property  and 
debts  of  the  bankrupt  in  foreign  countries ;  fourthly, 
that,  upon  principle,  all  attachments  made  by  foreign 
creditors,  after  such  assignment  in  a  foreign  country, 
ought  to  be  held  invalid  ;  sixthly,  that  a  British  creditor 
will  not  be  permitted  to  hold  the  property  acquired  by 
a  judgment  under  any  attachment  made  in  a  foreign 
country  after  such  assignment ;  and  seventhly,  that  a  for- 
eign creditor,  not  subjected  to  British  laws,  will  be  per- 
mitted to  retain  any  such  property  acquired  under  any 
such  judgment,  if  the  local  laws  (however  incorrectly 
upon  principle)  confer  oil  him  an  absolute  title.^  There 
is  no  inconsiderable  weight  ofAmerican  authority  on 
the  same  side ;  but  it  must  be  admitted,  that  the  pre- 
ponderating authority  is  certainly  now  the  other  way.* 

1  2  Bell  Comm.  687  to  184  ;  Id.  689, 690 ;  Holmes  v.  Retnsen,  4  John 
Ch.  R.  460  ;  S.  C.  20  John.  R.  229 ;  Dwarris  on  Statutes,  650,  651. 

'Mr.  Chief  Justice  Parsons  certainly  held  this  opinion  in  Goodwin  v. 
Jones,  3  Mass.  R.  517.  And  Mr.  Chancellor  Kent  has  sustained  it  in  one 
of  his  roost  elaborate  judgments,  which  will  well  reward  a  diligent  perusal. 
Holmes  v.  Remsen,  4  John.  Ch.  Rep.  460.  This  is  also,  as  we  shall  see,  the 
law  in  France  and  Holland.  See  Parish  v.  Seton,  Cooper's  Bank.  Law, 
27 ;  Holmes  v.  Remsen,  4  John.  Ch.  R.  484 ;  S.  P.  20  John.  R.  258 ;  Blake  «. 
Williams,  6  Pick.  R.  312,  313 ;  Merlin  Repertoire,  Faillite  et  Banqueroute, 
Art.  10.  Mr.  Chancellor  Kent,  in  his  Commentaries  (2  Kent  Comm.  LecL 
37,  p.  404  to  408, 2d  edition),  has  with  great  candor  admitted,  that  the 
American  doctrine  is  now  established  the  other  way  by  a  preponderance 
of  anthority ;  though  he  has  an  undisguised  distrust  of  the  validity  of  its 
foundation.  There  are  not  a  few  jurists  in  America,  each  of  whom 
may  be  disposed  to  use  on  this  occasion  the  language  of  a  great  onior 
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^  409.  And  this  is  now  the  settled  law  of  England, 
in  which  the  following  propositions  are  finfily  establish- 
ed ;  first,  that  an  assignment  under  the  bankrupt  law  of 


property  ehall  belong  to  the  one  proceeding,  and  what  to  the  other  pro- 
ceeding, is  no  ordinary  difficulty.  The  counsel  for  the  appellant  say 
there  is  no  dfficulty.  —  That  a  debt  owing  to  the  house  in  Scotland, 
wherever  the  debtor  lives,  ought  to  go  to  the  Scotch  sequestration ;  and, 
in  like  manner,  that  the  debt  owing  to  the  house  in  England,  wherev- 
er the  debtor  lives,  should  go  to  the  commission.  But  the  houiie  may 
be  constituted  of  persons,  of  whom  it  may  be  difficult  to  say,  whether  a 
man  is  a  Scotchman  or  an  Englishman.  It  may  happen,  that  a  house  is 
composed  of  persons,  some  of  whom  reside  in  Sccotland  and  some  in 
England.  I  should  wish  to  know,  not  only  how  the  joint  debts  due  to 
one  firm,  and  the  joint  debts  due  to  tlie  other,  are  to  be  distributed ; 
but,  where  separate  debts  are  due  to  each,  whether  the  separate  debts 
are  to  be  a  fund  of  distribution  under  the  English  commission,  or  un- 
der the  Scottish  sequestration,  or  what  is  to  become  of  them  ? 

*<  All  these  difficulties  certainly  belong  to  this  case.  But,  notwithstand- 
ing that,  one  thing  is  quite  clear ;  there  is  not  in  any  book,  any  dictum 
or  authority,  that  would  authorize  me  to  deny,  at  least  in  this  place, 
that  an  English  commission  passes,  as  with  respect  to  the  bankrupt 
and  his  creditors  in  England,  the  personal  property  he  has  in  ScoUand 
or  in  any  foreign  country.  It  is  admitted,  that  the  assignment  under 
the  English  commission,  as  between  the  bankrupt  and  the  English  and 
Scotch  proprietors,  passes  the  Scotch  property,  and  vests  it  in  the  as- 
signees, when  the  Scotch  creditors  have  not  used  legal  diligence.  I 
think  the  case  was  put  at  the  bar  thus :  That  the  commission  of  bank- 
ruptcy operated  so  as  to  bring  into  the  fund  the  Scotoh  personal  property, 
provided  that  such  personal  property  was  not  arrested  by  legal  diU- 
genco  in  Scotland,  prior  to  the  intimation  of  the  assignment  in  Scotland. 
It  was  therefore  argued,  that  this  was  to  be  put  on  the  same  footing  as 
the  case  of  the  assignation  ofra  particular  debt  to  a  particular  individ- 
ual. Now,  your  Lordships  need  not  be  told  that,  by  the  law  of  Scotland, 
if  B  assign  a  debt,  which  is  due  from  C  to  B,  a  creditor  of  B  may  arrest 
that  debt  in  the  hands  of  the  debtor,  notwithstanding  the  assignment, 
unless  the  assignee  has  given  an  intimation  formally  to  the  person,  by 
whom  the  debt  is  owi^g.  That  must  be  admitted.  Upon  that  it  has 
been  insisted  here,  that  no  intimation  has  been  given,  and  that  this  sub- 
sequent arrestment  in  1798  ought  to  have  the  preference  of  the  title 
of  the  assignees,  under  the  commission,  that  was  sued  out  in  the  year 
1782."  ^  He  afterwards  proceeded  to  decide,  that  no  intimation  was  ne- 
cessary ;  and  if  necessary,  it  was  given.t  See  Quelin  v.  Morrison,  1 
Knapp  Rep.  265. 

*  9  Rom  Bwk.  Cu.  314  to  316.  f  ^^  318, 319. 
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a  foreign  country  passes  all  the  personal  property  of  the 
bankrupt  locally  situate,  or  owing  in  England  ;  secondly, 
that  an  attachment  of  such  property  by  an  English  cred- 
itor, after  such  bankruptcy,  with  or  without  notice  to 
him,  is  invalid  to  overreach  the  assignment ;  thirdly,  that 
in  England  the  same  doctrine  holds  under  assignments 
by  her  own  bankrupt  laws,  as  to  personal  property  and 
debts  of  the  bankrupt  in  foreign  countries ;  fourthly, 
that,  upon  principle,  all  attachments  made  by  foreign 
creditors,  after  such  assignment  in  a  foreign  country, 
ought  to  be  held  invalid  ;  sixthly,  that  a  British  creditor 
will  not  be  permitted  to  hold  the  property  acquired  by 
a  judgment  under  any  attachment  made  in  a  foreign 
country  after  such  assignment ;  and  seventhly,  that  a  for- 
eign creditor,  not  subjected  to  British  laws,  will  be  per- 
mitted to  retain  any  such  property  acquired  under  any 
such  judgment,  if  the  local  laws  (however  incorrectly 
upon  principle)  confer  oh  him  an  absolute  title.^  There 
is  no  inconsiderable  weight  ofAmerican  authority  on 
the  same  side ;  but  it  must  be  admitted,  that  the  pre- 
ponderating authority  is  certainly  now  the  other  way.* 

1  2  Bell  Comm.  687  to  184  ;  Id.  m\  690 ;  Holmes  v.  Remsen,  4  John 
Ch.  R.  460  ;  S.  C.  20  John.  R.  229;  Dwarris  on  Statutes,  650,  651. 

'Mr.  Chief  Justice  Parsons  certiiinly  held  this  opinion  in  Goodwin  «. 
Jones,  3  Mass.  R.  517.  And  Mr.  Chancellor  Kent  has  sustAined  it  in  one 
of  his  roost  elaborate  judgments^  which  will  well  reward  a  diligent  perusal. 
Holmes  v.  Remsen,  4  John.  Ch.  Rep.  460.  This  is  also,  as  we  shall  see,  the 
law  in  France  and  Holland.  See  Parish  v.  Seton,  Cooper's  Bank.  Law, 
27 ;  Holmes  v.  Remsen,  4  John.  Ch.  R.  484 ;  S.  P.  20  John.  R.  258 ;  Blake  «. 
Wniiams,  6  Pick.  R.  312,  313 ;  Merlin  Repertoire,  Faillite  et  Banqueroute, 
Art.  10.  Mr.  Chancellor  Kent,  in  his  Commentaries  (2  Kent  Comm.  LecL 
37,  p.  404  to  408, 2d  edition),  has  with  great  candor  admitted,  that  the 
American  doctrine  is  now  established  the  other  way  by  a  preponderance 
of  aathort^ ;  though  he  has  an  undisguised  distrust  of  the  validity  of  its 
foundation.  There  are  not  a  few  jurists  in  America,  each  of  whom 
may  be  disposed  to  use  on  this  occasion  the  language  of  a  great  orator 
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that  occasion  seemed  to  have  great  difficulty  in  recon* 
citing  his  mind  to  the  decisions  upon  the  more  general 
question  of  satisfaction  obtained  abroad  by  a  creditor 
in  cas^  of  a  sole  bankruptcy.  He  held,  that  the  bank* 
ruptcy  of  the  partner  resident  in  England  could  not 
affect  the  partners  remaining  in  the  West  Indies,  in  a 
country  not  subject  to  the  bankrupt  law,  so  as  to  devest 
them  of  the  management  of  the  partnership  concerns, 
or  of  the  disposition  of  the  partnership  property.  If  they 
applied .  the  partnership  assets  in  the  payment  of  the 
partnership  debts ;  or,  if,  in  a  legal  course  of  proceed- 
i^S  against  them,  the  debts  were  recovered  according 
to  the  law  of  the  country,  no  jurisdiction  could  exist  in 
England  to  force  the  partnership,  or  the  creditor  to 
refund,  what  he  had  so  received,  or  so  recovered.  Un- 
der ^uch  circumstances  the  foreign  partners  and  for- 
eign creditors  must  be  left  to  their  general  rights  and 
r^ni^edies.^  The  same  doctrine  seems  to  be  acknowl- 
f^ed  in  other  nations,  where  there  are  partnerships 
smd  partners  resident  in  different  countries.^ 

^  423.  But,  whatever  may  be  the  rule  in  relation  to 
foreign  bankrupt  assignments,  there  is  no  doubt,  that 
there  are  some  assignments,  which  take  effect  by  mere 
operation  of  law  in  foreign  countries,  and  are  admitted 
to  have  unitersal  validity  and  effect  upon  personal  prop- 
erty, without  respect  to  its  locality.  Such  is  the  case  of 
%,  transfer  of  personal  property  arising  from  marriage. 
Thus,  a  marriage,  contracted  by  citizens  of  Massa- 
phusetts,  is  a  gift  in  law  to  the  husband  of  all  the 
pemonal,  tangible  property  of  the  wife,  and  operates 
«3  a  transfer  of  it  to  him,  wherever  it  may  be  situate, 

1  Brick  wood  V,  Miller,  3  Manivale,  R.  279. 

s  See  Merlin,  Repertoire,  Faillite  et  Banqueroute,  §  2, 'art  10,  p.  414. 
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at  home  or  abroad.  And  the  right,  thus  acquired  by 
the  law  of  the  matrimonial  domicil,  will  be  held  of  per- 
fect force  and  validity  in  every  other  country,  notwith- 
standing the  like  rule  would  not  arise  in  regard  to 
domestic  marriages  by  its  own  municipal  code.  This 
doctrine  was  adverted  to  by  Lord  Meadowbank,  in  a 
very  important  case  already  referred  to,  as  perfectly 
clear  and  established.  "  In  the  ordinary  case,"  says 
he,  "of  a  transference  by  contract  of  marriage,  when 
a  lady  of  fortune,  having  a  great  deal  of  money  in  Scot- 
land, or  stock  in  the  banks,  or  public  companies  there, 
marries  in  London,  the  whole  property  is,  ipsojure^ 
her  husband's.  It  is  assigned  to  him.  The  legal  as- 
signment of  a  marriage  operates  without  regard  to  ter- 
ritory all  the  world  over." '  Lord  Eldon,  on  several 
occasions,  has  given  this  doctrine  the  fullest  sanction  of 
his  own  judgment,  averring,  that  notice  was  not  even 
necessary  to  give  full  effect  to  such  a  tide.*  The  same 
doctrine  was  fully  admitted  in  Remsen  t?.  Holmes ;  • 
and  it  is  treated  by  elementary  writers  as  beyond 
controversy.^  We  have  already  seen,  that  foreign 
jurists  press  the  doctrine  to  its  fullest  extent.^ 

1  Ante,  §  59,  note  ;  Royal  Bank  of  ScoUand  v.  Cuthbert,  1  Rose 
fiann.  Cas.  Appz.  481. 
s  Belkriff  V.  Davis,  2  Roio  Bank.  Gas.  97, 99 ;  Id.  &  C.  291, 317. 

3  20  John.  267. 

4  2  Ball.  Comni.  23 ;  Livenn.  Diss.  p.  140,  §  223. 
»  Ante,  §  145, 146. 
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CHAPTER  X. 

REAL    PROPERTY.       . 

§  424,  Having  disposed  of  the  more  important  ques- 
tions, which  have  arisen  respecting  personal  property, 
we  are  next  led  to  the  consideration  of  the  operation  of 

f  foreign  law  in  regard  to  real  or  immoveable  property 
And,  here,  the  generaiprinciple  is,  that  the  laws  of  the 
place,  where  such  property  is  situate,  exclusively  gov- 
ern in  respect  to  the  rights  of  the  parties,  the  modes  of 
transfer,  and  the  solemnities,  which  should  accompany 
them.  The  title,  therefore,  to  real  property  can  be  ac- 
quired, passed,  and  lost  only  according  to  the  lex  rei 
sitiB.  This,  in  a  general  sense,  though  not  universal- 
ly, (as  we  shall  presently  see)  is  admitted  by  all 
courts  and  jurists,  foreign,  as  well  as  domestic. 
P.  Voet  states  the  rule  in  a  brief  but  clear  manner ; 
Ut  immobUia  statutis  loci  regantur^  vbi  sitcu  ^  And 
the  same  rule  would  seem  equally  to  apply  to  express 
and  implied  Jie,n§^upon  immoveable  estate.  * 

^  425.  And,  here  it  may  be  proper  to  advert  a  lit- 
tle more  particularly  to  some  of  the  definitions  of  for- 
eign jurists,  in  regard  to  personal  and  real  laws.  We 
have  already  seen,  that  laws  purely  personal  are  those, 
which  solely  alFect  the  person,  without  any  reference 
to  property. '  And  laws  purely  real  directly  and  in- 
directly regulate  property,  and  the  rights  of  property, 
without  mtenneddling  with,  or  changing  the  state  of 

1  Voet  De  Stat  §  9,  ch.  1,  n.  3,  p.  253. 

9  See  1  Boullenois,  p.  683  et  seq.  689,  818;  Rodemburg  De  Divers. 
SUtttt  tit  2,  ch.  5,  §  16,  p.  47 ;  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  64, 
p.  150. 

3  Boullenois,  Pr.  G^o.  10,  p.  4. 
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the  person.*  There  are  other  laws,  again,  which  are 
deemed  personal  and  real,  containing  a  mixed  opera- 
tion upon  persons  and  property,  and  which  are  there- 
fore called  mixed.^  Thus  a  particular  law,  which  shall 
authorize  a  minor  or  other  person,  ordinarily  incapa- 
citated, to  dispose  of  property  under  particular  circum- 
stances, would  be  deemed  a  mixed  law ;  because,  so  far 
as  it  afifects  the  particular  capacity  of  a  person,  it  is 
personal,  and  so  far  as  it  enables  him  to  do  a  particular 
act  respecting  property,  it  is  real. '  In  illustration  of 
these  distinctions  Boullenois  considers  the  Law,  known 
as  the  SenatuS'ConsvUum  Velkianvm,  prohibiting  mar- 
ried women  from  making  contracts,  as  purely  personal ; 
a  law  declaring,  that  no  person  of  full  age  shall  devise 
more  than  a  third  or  fourth  of  his  property,  as  purely 
real ;  and  a  law  allowing  a  minor  (otherwise  incapaci- 
tated), when  married,  to  make  a  testament  or  donation 
in  favour  of  his  wife,  as  mixed.  ^  These  distinctions 
are  very  important  in  examining  the  doctrines  of  for- 
eign jurists,  as  they  often  enter  very  deeply  into  the 
elements  of  their  particular  opinions.  ^ 

§  426.  Now,  in  regard  to  laws  purely  real,  Boulle- 
nois lays  down  the  rule  in  the  broadest  terms,  that  they 

1  BouUenois,  Pr.  G6n.  22,  p.  6 ;  Id.  Pr.  G^n.  21,  p.  7. 
»  Id.  Pr.  G6n.  15,  p.  5. 

3  Id.  Pr.  G^n.  15, 16,  p.  5. 

4  1  fioullenois,  Pr.  G^n.  14,  15, 26,  p.  5,  6,  7 ;  Id.  25  to  28  ;  Id.  206, 
456,  457, 477,  488.  —  This  definition  of  mixed  laws  is  given  by  Boul- 
lenois,  who  has  drawn  it  from  Rodemburg.  But  it  is  very  different  (aa 
he  informs  os,  from  the  sense  in  which  D*Argentr^,  Burgamlus,  and 
Voet  use  the  same  phrase.  1  Boullenois,  Prin.  G^n.  16,  p.  5 ;  Id.  Obser, 
6,  122  to  140;  Rodemburg,  De  Div.  Stat  tit  1.  ch.  2;  IBoul.  25  to 
48.    See  also,  1  Froland,  M^m.  ch.  6.  p.  114. 

5  J.  Voet  has  devoted  a  whole  title  to  the  subject  of  personal,  real,  and 
mixed  laws,  which  will  reward  the  diligence  of  the  student  in  a  thor- 
ough perusal.  1  Voet  ad  Pand.  Lib.  1.  tit  4.  p.  2.  p.  38  et  seq. 
The  same  subject  is  elaborately  discussed  by  Froland,  1  Froland,  M^m. 
ch.  4.  p«  49.  ch.  5,  p.  31,  ch.  6^  p.  114. 
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govern  all  real  property  within  the  territory,  but  have 
no  extension  beyond  it.  Les  lois  reelks  n^ont  paint 
(^extension  directe  ne  indirecte  hors  la  jurisdiction  et 
la  domination  du  legislateur}  In  regard  to  mixed  laws 
he  lays  down  the  rule  expressively,  that  of  right  they  act 
only  upon  real  property  within  the  territory,  to  which 
the  persons  are  subject ;  but  that  sometimes  they  .act 
upon  real  property  situate  elsewhere ;  and  then  it  is 
only  because  the  laws  are  conformable  to  each  other, 
and  by  a  sort  of  kindred  tide  only,  (h  titre  de  patenUte 
aeulement.)  ^  Rodemburg  lays  down  a  like  rule  in 
regard  to  real  laws  (dismissing  as  unnecessary  the  class 
of  mixed  laws) ;  Statuta  realia  inter  et  personalia  hoe 
interest,  qtiod  ilia  in  res  scripta  territorii  sui  conclu- 
dantur  metis,  fuec  extra  eas  vim  et  effectum  protendtmt} 
P.  Voet  contends,  that  no  personal  laws  can  regdarly 
extend  to  immoveable  property  situate  in  a  foreign 
country ;  JVbn  tamen  statutum  personate  sese  regvJmi- 
ter  extendet  ad  bona  immobilia  aiibi  sita ;  and  he  treats 
it  as  utterly  unimportant,  whether  it  assume  to  do 
so  directly  or  indirectly,  openly  or  consequentially.  ^ 
J.  Voet  resolutely  maintains  the  same  opinion.  *  D'Ar- 
gentre  holds  the  following  language;  QfUB  rea&a, 
aut  mixta  sunt,  haud  dubie  locorum  et  rerum  situm  sic 
spectant,  ut  aliis  legibus  quam  territorii  judicari  nan  pas- 
sunt.  ^    Huberus  says,  Communis  et  recta  sententia  est, 

i  1  Boullenois,  Pr.  G6n.  27,  p.  7;  Id.  230.  —  Froland  lays  down  tbe 
mle  in  even  more  brief  terms.  Le  statut  r^el  ne  sort'  point  de  son  ter- 
ritoire.  1  Froland,  M^m.  156.  And  he  applies  the  same  rule  to 
^mixed  statutes.    Id.  157. 

a  1  Boullenois,  Prin.  G^n.  20,  21,  p.  6;  Id.  223,224. 

8  Rodemburg,  De  Div.  Statut.  tit  1,  ch.  3;  1  Boullenois,  145  to  152; 
Id.  230. 

<  Voet  De  Stat  §  4,  ch.  2,  6,  7,  p.  123, 124. 

8  Voet  ad  Pand.  Lib.  1  tit  4,  §  7,  p.  40. 

^  Livermore's  Dissert  77. 
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in  rebus  immobUibus  servandum  est  jus  lody  in  quo  bona 
sunt  sita} 

%  427.  But  it  is  wholly  unnecessary  to  repeat  the  opin- 
ions of  foreign  jurists,  since  in  the  general  proposition 
they  all  concur,  (though  some  of  them  insist  upon  ex- 
ceptions, to  some  of  which  we  may  hereafter  allude,) 
that  the  law  of  the  sitxus  exclusively  governs  as  to  im- 
moveable property.*  Pothier  has  laid  it  down  in  the  most 
general  form,  declaring,  that  real  laws  have  an  exclu- 
sive dominion  over  all  things  submitted  to  their  author- 
ity, whether  the  persons  owning  them  live  within  or 
without  the  territory.'  And  Vattel  has  laid  it  down,  as 
a  principle  of  international  law,  that  immoveables  are 
to  be  disposed  of  according  to  the  laws  of  the  country, 
where  they  are  situate.* 

§  428.  Thfi  <;;nnaftnt  of  thft  tribunals,  acting  under  the 
jnnrppinn  law,  l^Qth  in  England  and  America,  is,  if  pos- 
sible^ still  more  uniform  on  the  subject  All  the  au- 
thorities  recognise  the  pnnciple  m  its  fullest  import,  that 
real  estate  is  exclusively  subject  to  the  laws  of  the 
government,  within  whose  territorv  it  is  situate.^    So 


1  Huberus,  Tom.  1,  P.  1,  Lib.  3,  tit  13,  (5.)  De  Success. 

3  The  learned  reader  may  consult  Livermore'a  Dissert  p.  28  to  106. 
Hertii  Opera,  Tom.  1,  De  Collis.  §  4,  n.  9,  p.  125 ;  Ersk.  Inst  B.  3,  tit 
2,  §40,  p.  515;  Bouhier,  Gout  de  Bourg.  eh.  23,  §  36,  37  to  63,  p. 
456  to  457 ;  2  Bell.  Comm.  690 ;  Fergusson  on  Marr.  and  Div.  395 ;  Le 
Bran,  Communaut^,  Lib.  1,  ch.  2,  p.  9, 10 ;  D'Aguesseau,  CBuvres,  Tom. 
4,  p.  660 ;  Cochin,  CEuvres,  Tom.  1,  p.  545 ;  Id.  Tom.  p.  555 ;  Henry  on 
Foreign  Law,  p.  12,  14,  15 ;  Id.  App.  p.  196 ;  Voet  ad  Pand.  Lib.  1, 
tit  4.  P.  2,  §  aC  5,  6,  p.  39,  .40 ;  1  Frpland,  M6m.  ch.  4,  p.  49,  ch.  7, 
p.  155 ;  2  Kaims  on  Equity,  B.  3,  ch.  8,'  §  2. 

3  Pothier,  Coutum.  d'Orl^ans,  ch.  1,  §  2,  n.  22,23, 24,  ch.  3,  n.  51. 

4  Vattel,  B.  2,  ch.  8,  §  110 ;  Id.  §  103. 

5  The  authorities  are  very  numerous,  in  which  it  has  been  decided  or 
taken  for  granted,  and  among  them  in  England  are,^Sill  v.  "gogwick,  1 H. 
Black.  665 ;  Hunger  ».  Potts,  T.  R.  41, 182 ;  P^iliipajpZBuxUfiX)  2  H.  Black. 
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that  we  may  here  fully  adopt  the  language  of  Voet,  De 
recUibus  qmdem^  cum  plerorumque  consensus  sit,  id  plu^ 
ribus  docere  superoacuum  fuerit}  And  so  firmly  is 
this  principle  established,  that  in  cases  of  bankruptcy 
the  real  estate  of  the  bankrupt,  situate  in  foreign  coun- 
tries, is  universally  admitted  not  to  pass  under  the  as- 
signment, although,  as  we  have  seen,  there  are  great 
diversities  of  opinion  as  to  moveables.^  And  Lord 
Eldon  has  gone  so  far  as  to  declare,  that  there  exists 
no  legal  or  equitable  obligation  (although  there  is  a 
moral  obligation)  in  the  bankrupt  to  make  a  convey- 
ance' thereof  to  his  assignees ;  and  that  the  creditors 
are  without  redress,  unless  by  way  of  remedy  in  rem, 
where  the  real  estate  is  situate,  or  by  withholding  a 
certificate  of  discharge  until  the  bankrupt  executes 
iuch  a  conveyance.  • 

^  429.  It  may,  however,  be  of  some  utility  to  exam- 
ine into  the  application  of  the  general  rule  m  some  of 
its  more  important  aspects.  We  shall,  therefore,  con- 
sider it,^i3jj  iax^lation  to  the  capficity  of  pereons  to 

402 ;  Selkrig  v.  Davis,  2  Rose  Bank.  Gas.  Id.  29 ;  2  Dow  R.230 ;  Coppin 
V.  Coppin,  2  P.  Will,  290, 293 ;  Broadie  v.  Barry,  2  Ves.  and  Beames,  R. 
lao ;  Birthwhistle  v.  Vardill,  5  B.  and  CreB.  438 ;  2  Bell.  Comm.  690 ;  and 
iji  America,  U.  S.  r.  Crosby,  7  Cranch,  115;  Clarke  «.  Graham,  6  Wbea- 
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ton,  R.'^y? ;  Kerr  «.  Mason,  9  Wiieaton,  R.  566 ;  Harper  v.^Hampton, 

1  Harr.  and  John  R.  687;  Goodwin  «.  Jones,  3  Mass.  R.  514,  518 ;  Cut- 
ter V.  Davenport,  1  Pick.  R.  81,  86 ;  Holmes  v,  Remsen,  4  John.  Ch.  R. 
460 ;  S.  C.  20 ;  John  R.  254 ;  Hosford  v.  Nichols,  1  Paige  R.  220;  Blake 
V.  Williams,  6  Pick.  286;  Milne  v.  Moreton,  6  Binn.  R.  359.  See  also  4 
Cowen  Rep.;510,  527,  note ;  Dwarris  on  Stat  649, 650 ;  Wiles  «.  Cowper, 
Wilcox's  Ohio  Rep.  279 ;  S.  C,  2  Hammond  R.  124 ;  Henry  on  Foreign 
Law,  8,  9 ;  McCormict  «.  Sullivant,  10  Wheaton,  R.  192 ;  party  «• 
Mayer,  10  Wheaton,  R.  465. 

1  Voet  ad  Pand.  Lib.  1,  tit  5,  P.  2,  §  7,  p.  40. 

9  Selkrig  V.  Davis,  2  Rose  Bank.  Gas.  97 ;  Id.  291 ;  2  Dow,  R.  230, 350 ; 

2  Bell  Comm.  690. 

3  Selkrig  «.  Davis,  2  Rose  Bank.  Caa.  97;  Id.  291 ;  S.  C.  2  Dow,29Q, 
250.    Bat  see  Stein's  case,  1  Rose,  462. 
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take  or  to  transfer  real  estate;  secondly,  in  relation  to 
the  forms  and  solemnities  necessary  to  transfer  it; 
thirdly,  in  relation  to  the  extent  of  interest  to  be  taken 
or  transferred ;  and  fourthly,  in  relation  to  the  subject 
matter,  or  what  are  properly  to  be  deemed  immoveables. 

§  430.  First,  io  relation  to  the  capacity  of  persons  to 
take  or  transfer  real  estate.  It  may  be  laid  down,  as  a 
general  principle  of  th<;^  rommon  law,  that  a  party  must 
have  a  capacitvjotake  according  to  the  law  of  the 
situs;  otherwise  he  will  be  excluded  from  all  owner- 
ship.  Thus,  if  the  laws  ofa  country  exclude^^gjjg. 
frpiQ  liniding  landsT^ither^V^  suCcesfl!oD,  purchase, 
ordexiae.  such  a  title .hecomes  wholly  inoperative 
as  to  them,  whatever  may  be  the  law  of  the  place 
of  their  domicil.  ^  On  the  other  hand,  if  by  the  local 
law  aliens  may  take,  and  hold  lands,  it  is  wholly  im- 
material, what  may  be  the  law  of  their  own  domicil 
of  origin  or  of  choice. 

§  431.  So,  if  a  person  is  incapable  from  any  other 
circumstance  of  transferring  his  inunoveable  property 
by  the  law  of  the  ^fus,  his  transfers  will  be  held  mval- 
id,  although  by  the  law  of  his  domicil  no  such  personal 
incapacity  exists.  On  the  other  hand,  if  he  has  ca- 
pacity to  transfer  by  the  law  of  the  ^tus^  he  may  make 
a  valid  title,  notwithstanding  an  incapacity  may  attach 
to  him  by  the  law  of  domicil.    This  is  the  silent,  but 

irresistihk  result  of  the  principle  ^dopted'bylHi  com- 
mon W^  yhi/>h  \yi^9.  ^Q  aHT^^[ffpH  PYPPpHnn.    We  may 

illustrate  the  principle  by  an  application  to  cases  of  j 
common  occurrence  under  the  dominion  of  the  com- 
mon law.    By  that  law  a  person  is  deemed  a  mmor, 
and  is  incapable  of  conveying  real  estate,  until  he  has 

'  See  Bachanao  V.  Deshoo,  1  Gill  R.280;  Sewall  v.  Lee,  9  Maie. 
R.a63. 
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arrived  at  twenty -one  years  of  age.  But  by  the  law  of 
some  foreign  countries  minority  continues  until  twen- 
ty-five or  even  until  thirty  years  of  age.  Let  us  then 
suppose  a  foreigner,  owning  lands  in  England  or  Amer- 
ica (where  the  common  law  prevails),  who  is  by  the 
law  of  his  domicil  in  his  minority,  but  is  over  twenty- 
one  years  of  age.  It  is  clear,  that  he  may  convey  his 
real  estate  in  England  or  America,  notwithstanding 
such  domestic  mcapacity ;  for  he  is  of  the  age  required 
by  the  local  law.^  On  the  other  hand,  let  us  suppose 
a  married  woman,  domiciled  in  a  foreign  country,  and 
by  the  law  of  that  country  incapable  of  alienating  her 
real  estate  without  the  consent  of  her  husband,  should 
own  real  estate  in  England  or  America,  where  she  is 
incapable  of  alienating  it  without  such  consent ;  she 
could  not  alienate  it  without  the  consent  of  her  hus- 
band ;  and  her  separate  act  would  be  held  ipso  facto 
void,  by  the  law  of  the  situs. 

-.  §  432.  But,  however  clear  this  may  seem  according 
to  the  principles  of  the  common  law  on  this  subject, 
very  different  doctrine  is,  as  we  have  already  seen, 
maintained  by  foreign  jurists  on  this  very  point? 
They  contend,  that  the  capacity  or  incapacity  of  persons 
To  transfer  property,  or  to  do  any  other  act,  depends  al- 
together upon  the  law  of  the  place  of  their;,  .domiciL  K 
they  have  a  capacity  or  incapacity  there,  it  governs  all 
their  property  elsewhere,  whether  moveable  or  im- 
moveable. Thus,  Boullenois  maintains,  that,  if  a  man 
has  immoveable  property  in  a  place,  where  majority  is 
attained  at  twenty-five,  and  by  the  law  of  his  domicil 
he  is  of  age  at  twenty,  he  may  at  twenty  sell  or  alien- 

1  See  Saul  v.  His  Creditors,  17  Martin  R.  569, 597. 
9  Ante  §5],  52  to  61, 65. 
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ate  such  immoveable  property.  And  on  the  other 
hand,  if  by  the  law  of  the  situs  of  the  immoyeable  prop- 
erty, he  is  of  age  at  twenty,  but  by  the  law  of  his 
domicil  not  until  twenty-five,  he  cannot  sell  or  alienate 
such  property  until  the  age  of  twenty -five.'  Rodem- 
burg  adopts  the  same  doctrine,  and  maintains  it  with 
abundance  of  zeal.*  And  there  are  many  others,  who 
adhere  to   the    same  opinion.'     The  groundwork  of 

1  Ante  §  52,  71.  —  There  is  a  curious  distinction  maintained  by 
many  jurists  on  this  subject,  which  deserves  notice.  —  They  say,  that, 
if  the  local  law  fixes  the  age  of  majority  at  a  particular  period,  and 
declares,  that,  until  the  party  has  arrived  at  that  period,  he  shall  not 
alienate  immoveable  property, —  in  that  case  the  local  law  governs ;  for 
it  does  not  turn  upon  the  mere  fact  of  being  a  major  or  not  But  if  the 
local  law  only  says,  that  no  person,  who  is  not  a  major,  shall  alienate, 
then,  if  the  party  is  a  major  by  the  law  of  his  domicil,  though  not  by 
that  of  the  ret  sita,  he  may  alienate  the  property,  because  the  only  point 
is  majority  or  not,  and  that  must  be  ascertained  by  the  Ux  d<mieUii;  for 
the  state  or  capacity  of  a  person  by  the  law  of  his  domicil  extends  eve* 
ry  where.  Boullenois  dwells  much  on  this  distinction,  and  it  has  received 
the  support  of  Merlin.  1  Boollenois  57, 102,  175, 183,  499,  700,  705, 
720;  Boullenois,  Quest.  Mixt.  p.  19 ;  2  Merlin,  Repertoire,  Testament, 
§  J,  6,  art  3,  p.  318,  art  2,  p.  317,  318;  Id.  art  3;  2  Froland,  M^m. 
824, 825 ;  Livermore's  Diss.  p.  48,  50,  58, 59,  60. 

9  Rodemburg,  De  Div.  Stat  tit  2,  ch.  1^  p.  10 ;  1  Boullenois,  77, 
78, 154, 155, 194, 295 ;  1  Hertii  Opera,  De  CoUis.  Leg.  §  4,  n.  23,  p.  133 ; 
Ldvermore's  Dissert  p.  40,  §  31 ;  Id.  p.  48,  §  44,  p.  49,  §  45,  46 ;  Bou« 
bier,  Cout  ^e  Bourg.  ch.  24,  §  91  to  108,  p.  476, 477, 478. 

3  Ante  §  51,  52,  53,  54, 60 ;  1  Froland,  M^m.  65,  66 ;  2  Froland,  M6m. 
1576  to  1594 ;  Merlin,  Repertoire,  Testament,  §  1,  5,  art  2,  p.  517, 518 ; 
1  Boullenois,  705  to  731.  —  This  is  manifestly  the  opinion  of  Mr.  Liver- 
more,  (Diss.  p.  40  to  42 ;  Id.  p.  48  to  50) ;  so  of  Merlin,  (Repertoire,  Ma- 
jority, §  5 ;  Autorisation  Maritale,  §  10,  art  2 ;  Id.  Puissance  Patemelle, 
§  7,  p.  142  to  146) ;  of  Froland,  (1  Froland,  M^m.  156, 171 ;  2  Froland, 
M^m.  1595) ;  of  Bouhier,  (Bouhier,  Cout  de  Bourg.  ch.  23,  §  90  to  96,  p. 
461 ;  Id.  ch.  24,  §  91,  &c. ;  Id.  1  Boullenois,  p.  724) ;  of  Pothier,  (Pothier 
Cout  d'Orieans,  ch.  1,  §  1,  n.  7,  p.  2) ;  of  Huberus,  (Huberus,  Lib.  1,  tit 
3,  §  12;  Ante  §  60);  and  of  Hertius,  (Hertii  Opera,  De  Collis.  §  4,  n.  8, 
p.  123, 124.)  Bat  Merlin  in  another  place  admits,  that  a  law,  which  pro- 
hibits a  prodigal  from  making  a  testament,  is  personal ;  but  at  the  same 
time  it  will  not  prevent  the  prodigal  from  making  a  valid  will  of  immove- 
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th^  argument  is,  that  capadty  and  incapacity  must  be 
uniformly  the  same  everywhere ;  that  the  law  of  the 
domicil  ought  to  regulate  it ;  and  that  it  would  be  ut- 
terly incongruous  to  make  a  minor  m  one  place  a 
major  m  another,  thus  investmg  him  with  opposite  per- 
sonal qualities.^ 

^  433.    This  notion  is  combated  with  great  yigor 

and  ability  by  other  foreign  jurists.    Burgundus  admits, 

able  property  in  a  foreign  couDtry,  which  allows  it  (aa  in  Bourbourg^) ;  fisr 
which  he  gives  two  reasons,  first,  that  a  law  is  real,  which  permits  one  act 
to  be  done  by  a  person,  who  is  otherwise  incapable ;  and  secondly,  be- 
caaae  a  real  law  always  prevails,  when  it'comes  in  conflict  with  a  perBonal 
law.  He  applies  the  same  rule  to  an  unemancipated  son,  who  canDot  by 
the  law  of  his  domicil  make  a  testament,  but  yet  may  alienate  any  of  hb 
property  acquired  in  Hainault,for  its  laws  form  an  exception  to  the  gen- 
eral incapacity  of  the  son,  and  therefore  they  are  real.  Merlin,  Reper- 
toire, Testament,  §  1,  n.  5,  art  1,  p.  310.  This  opinion  seems  to  coincide 
with  that  of  Hertius,  (1  Hertii  Opera,  De  Collis.  Leg.  4,  n.  23,  p.  Ida] 
It  seems  also  supported  by  Rodemburg,  (Rodemburg,  De.  Div.  Stat  p.  1, 
tit.  1,  ch.  2,  cited  by  Merlin,  ubi  supra.)  —  But  Merlin  says,  that,  if  by 
the  laws  of  the  country  of  his  domicil  an  unemancipated  son  cannot  make 
E  testament,  and  by  the  laws  of  another  country  he  has  a  general  ca- 
pacity ;  in  such  a  case  such  laws  are  personal  and  in  conflict,  and  tbere 
fore  the  law  of  the  domicil  is  to  goyem.  Merlin,  Id.  p.  311.  See  also  1 
Boullenoia,  77,  78.  Boullenois  lays  down  some  rules  upon  this  subject, 
which  seem  also  to  have  received  the  approbation  of  Boahier. 
(1.)  When  the  personal  statute  of  the  domicil  is  in  conflict  with  the 
personal  statute  of  another  place,  the  law  of  the  domicil  is  to  prevail. 
(2.)  When  the  personal  statute  of  the  domicil  is  in  conflict  with  the  real 
statute  of  the  same  or  another  place,  it  yields  to  the  real  statute  ;  when 
the  real  statute  of  the  domicil  is  in  conflict  with  the  real  statute  of  the 
situs  of  the  property,  each  one  has  its  own  authority  in  its  own  terri- 
tory. 1  Boullenois,  Pr.  G^n.  29,  30,  31 ;  Id.  101, 102 ;  Bouhier,  Coat 
de  Bourg.  ch.  23,  §  90  96,  p.  461 ;  Id.  ch.  24,  §  91,  &c.  p.  476';  Liver- 
more's  Diss.  p.  58, 59. 

1  Mr.  Henry  says,  that  the  personal  statutes  of  one  place  may  act  in- 
directly and  by  comity  on  immoveable  property  situate  in  another,  as  a 
decree  of  lunacy  may  by  its  effects  deprive  a  party  of  a  power  to 
alienate  his  foreign  property ;  and  so  of  the  disability  created  by  bank- 
ruptcy. Henry  on  Foreign  Law,  15.  This  seems  inadmissible  as  a 
doctrine  of  the  common  law. 
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that  personal  laws,  as  to  capacity,  goyem  all  per- 
sonal acts,  such  as  personal  contracts ;  but,  in  regard  to 
immoveable  property,  he  says,  that  it  is  sufficient,  that  a 
person  be  of  the  age  required  by  the  law  of  the  situs,  to 
authorize  him  to  make  a  valid  transfer,  although  he  may 
be  incapable  by  the  law  of  his  domiciL^  His  language 
is :  Cum  enim  unicuique  provincice  siue  propruB  sint 
legeSf  possessianibus  injuncUB  atque  indictiBy  sane  inca- 
pacitasforis  adepta  in  consideratianem  venire  non  po- 
test ;  sed  omnis  sive  qualitas^  sive  persons  habilitus, 
quoad  eadem  bona  pertinet,  a  loco  situs  proficiscitur^ 
Boullenois  after  some  fluctuations  of  opinion  comes  to 
'  the  result,  that  the  capacity  to  make  a  testament,  so  far 
as  it  regards  the  person,  is  personal ;  but  so  far  as  it  re- 
gards immoveables,  is  real,  and  governed  by  the  law  of 
the  situs  of  the  property.'  Stockmans,  Dumoulin,  and 
P.  Voet  maintain  the  same  opinion.*  Dumoulin  says, 
Si  statutum  dicatj  quod  minor  25  annis  nonpossit  testari 
in  immobilibus,  tunc  non  respicit  personam,  nee  agit  in 
personam  principaliter,  sed  in  certas  res,  adfinem  con*- 
servandi  patrimonii,  et  sic  est  reale  ;  unde  statutum  loci 
inspicitur,  sive  persona  subdita  sit,  sive  non.^  Paul  Voet 
adds,  that  personal  laws  do  not  regularly  extend^,  so  as 
Ao  ^ffect  immoveable  property  in  a  forpipp^  ^pn^ifry^    | 

1  See  Rodemburs:,  De  Div.  Stat  tit  2,  cb.  1,  p.  11, 12;  1  Boullenois, 
127,128,129,199,201,202;  Livcrmore's  Diss.  p.  50  to  52;  Boubier, 
Cout  de  Bourg.  ch.  24,  §  91,  94  to  107,  p.  476,  477,  478. 

9  1  Boullenois,  p.  129, 1'lO,  150. 

s  1  BouIleDois,  718,  719,  720.  See  Id.  81,  82,  83,  84, 101, 102.  See 
also  Merlin,  Repertoire,  Testament  §  1,  n.  8,  art  l,p.  310 ;  Cochin,  GBu?- 
res,  Tom.  4,  p.  555. 

4  Livermore^s  Diss.  52,  53  54  ;  1  Froland,  M6m.  65,  66 ;  9  Proland, 
819  to  823. 

5  Bouhier,  Cout  de  Bourg.  cb.  29,  §  102,  p.  477,  478 ;  1  Froltod, 
M^m.  65. 
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either  directly  or  consequentially.^  John  Voet  has 
gone  into  an  elaborate  consideration  of  the  subject,  and 
strongly  denies,  that  personal  laws  can  operate  out  of 
the  territory.  J^TuUd  tamen  ratione  (he  says)  suffict- 
entBy  cum  fuBC  nitantur,  nee  a  legibus  Romanis  kuk 
senUntuB  patrocinium  accedere  possit ;  verius  estj  per- 
sonalia,  non  magis  quam  realiay  territarium  statuentu 
posse  excederey  sive  directOj  sive  per  consequentiam. 
And  he  proceeds  to  put  very  strong  cases,  whether  any 
foreign  country  will  permit  its  own  territorial  laws  to 
be  overthrown  by  the  laws  of  another  country  on  the 
subject  of  prodigals,  infamous  persons,  minors,  illegiti- 
macy, or  legitimacy,  and  heirship.* 

1  p.  Voet  de  Stat,  §  4,  ch.  2,  n.  7,  p.  124.  —  P.  Voet  admits,  that 
personal  laws  accompany  the  person  everywhere,  as  to  property,  with- 
in the  territory  of  the  government  of  which  he  is  a  suhject;  but  not  as 
to  any  property  elsewhere.  "•  Statutum  personate  ubitjue  loconim  per 
sonam  comitatur,  in  ordine  ad  bona  infra  territorium  statuentis,  abt  per- 
sona affecta  domicilium  ha  bet.  Non  tamen  statutum  persona]  e  sese 
extendit  ad  bona  iromobilia  alibi  sita.*'  Voet  De  Statut.  ^  4,  cb«  2,  n.6^ 
p.  123.  This  qualification  of  his  opinion  ought  to  have  been  stated, 
ante,  §  51,  S.  P.  Voet.  ad  Pand.  Lib.  1,  tit.  4,  §  2,  9,  p.  43. 

9  The  passage  deserves  to  be  quoted  at  large.  '*  Ita  nee  ratio  nUa  est, 
cur  magis  qualitas  et  habilitas,  privato  per  statutum  data  vel  dene^ta, 
vires  cxtenderet  per  ea  loca,  in  quibus  diversum  quid  aut  contrariom 
circa  personarum  qualitatem  lege  cautum  est.  Quod  si  hec  caiqnam 
minus  videantur  sufficere,  is  velim  mihi  rationem  modumve  expediat, 
per  quern  legislator  personam,  domicilii  intuitu  sibi  suppositam,  habi- 
lero,  inhabilemve  ad  actus  gerendos  declarans,  alterius  loci  legislatorem 
potestate  parem  cogeret,  ut  is  alienis  decretis  statutisve  pareret,  aut 
rata  irritave  haberet,  que  judex  domicilii  talia  esse  jussit  in  persoDa 
domicilium  illic  fovente  ;  maxime  si  fateatur  (ut  fateri  necesse  est)  pari 
in  parem  nullam  competere  cogendi  potestatem.  Exponat,  obsecro^ 
prodigo  declarato,  vel  infamift.  notato,  vel  legitimato,  vel  in  ipso  paberta- 
tis  tempore  habili  ad  testamentum  condendum  declarato  per  magistra- 
turn  Hollandum,  ac  Ultrajectum  se  conferente  vel  immobilia  possidente ; 
exponat,  inquam,  qu&  juris  vii  magistratus  Ultrajectinus  adstringi  poa- 
let,  ut  istum  ratione  bonorum,  in  Ultrajectino  solo  sitorum,  pro  tali  agues- 
ceret ;  adeoque  contractus  prodigi  HoUandici  haberet  irritos ;  dignitatea 
HoUando  infamato  denegaret;   successionem  in  bona  Trajectinaad 
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§  434.  Theopipion  of  these  latter  jurists  is  in  coin- 
cidence  yyitl^ifa^t^f  thft  rnmTnnn  law  as  already^staC- 
eoL  and  It  has  been  applied  to  the  case  of  heirship  and 
l^yitimacY  in  En^nrT  \n  jj^xeceint  cas^,  of  which  we 
have  had  occasion  to  take  notice  in  another  place.^ 
Upon  that  occasion  Lord  Chief  Justice  Abbott  said, 
^  The  rule  as  to  the  law  of  domicil  has  never  been  ex- 
tended to  real  property ;  nor  have  I  found,  in  the  de- 
cisions of  Westminister  Hall,  any  doctrine  giving  a 
countenance  to  the  idea,  that  it  ought  to  be  so  extended. 
There  being  no  authority  for  saymg,  that  the  right  of  m- 
heritance  follows  the  law  of  the  domicil  of  the  parties, 
I  think  it  must  follow  that  of  the  country,  where  the 
land  lies."  And  this  doctrine  was  concurred  in  by  the 
other  Judges.* 

§  436.   Sfirnnf^[y,  in  rel^tJOTi  to  tl^^.  f^fj^ff  and  SOJem- 

pities  of  passing  the  ti tie. tQ  real  estate.  We  have  "al- 
ready  had  occasion  to  examine  the  point,  whether  con- 
tracts respecting  real  estate  must  not  be  in  the  form 
prescribed  by  the  local  law,  in  order  to  have  validity; 
as,  for  instance,  a  contract  for  the  sale  of  land  in  Eng- 
land to  be  in  writing  according  to  the  Statute  of 
Frauds.    The  result  of  that  examination  was,  that,  in 


sparium  HolUndum  legitiinatum  pertinentia,  tanquam  in  legitime  nati 
patrimoDium,  pateretur  proximis  deferri ;  testameDtum  masculi,  ante 
eonditum  annum  cetatis  octavom  ct  decimum,  juberet  ratum  esse." 
Voet  ad  Pandectaa,  Lib.  1,  tit.  4,  pars.  2.  De  Statutis,  §  7,  p.  40. 
'  There  are  some  jurists,  who  adopt  an  intermediate  opinion,  holding, 
that,  in  order  to  transfer  real  property,  the  party  must  have  capa- 
city according  to  the  Ux  domidlii  and  the  lex  rti  attm.  Thus,  if  in 
the  country  ret  sita  the  age  to  convey  is  twenty-one  years,  and  in  the 
country  of  the  domicil  the  age  is  twenty-five  years,  a  party  cannot  con- 
vey, although  he  is  twenty-one  years  of  age,  nor  unless  he  is  twenty-five. 
Ante  §  432,  note. 

I  Ante  §  87. 

9  Doe  dem.  Birthwhistle  v.  Vardill,  5  Barn.  d&  Cres.  438. 

Canfl.  47 
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countries  acting  under  the  common  law,  the  affirmative 
is  admitted  ;  though  foreign  jurists  are  divided  on 
the  point.*    It  would  seem  clear,  also,  that  no  con- 

veyance  or  transler  61  land  can  be  made/ 

^  mftntarv  or  m/cr  tntJos,  except  accordmg  to  the  lonnal- 
ities  prescribed  by  the  local  law.  Thus,  in  England, 
no  instrument  not  under  seal  can  operate  a  conveyance 
of  land,  so  as  to  give  a  perf^t  title  thereto.  An  instru- 
ment, therefore,  not  under  seal,  executed  in  a  foreign 
country,  where  no  seal  is  required  to  pass  the  title  to 
lands,  would  be  held  invalid  to  pass  land  in  England.' 
The  same  rule  is  established  in  America,  where  it  is 
held,  (as  we  have  seen,)  that  the  title  to  land  can  be 
acquired  and  lost  only  in  the  manner  prescribed  by  the 
law  of  the  place,  where  the  property  is  situate.* 

^  436.  Erskine  in  his  Institutes  states  this  to  be  the 
law  of  Scotland.  "  In  the  conveyance  (says  he)  of  an 
immoveable  subject,  or  of  any  right  affecting  heritage, 
the  grantor  must  follow  the  solemnities  established  by 
the  law,  not  of  the  country,  where  he  signs  the  deed, 
but  of  the  state,  in  which  the  heritage  lies,  and  from 
which  it  is  impossible  to  remove  it.  For  though  he  be 
subject  with  respect  to  his  person  to  the  lex  domiciUij 
that  law  can  have  no  authority  over  property,  which 
hath  its  fixed  domicil  in  another  territory,  and  which 
cannot  be  tried,  but  before  the  Courts,  and  according  to 
the  laws  of  that  state,  where  it  is  situated.    And  this 

1  Ante  5 363  to  373.    Cc^<v,<, 

«  See  Dundae  v.  Duriaas,  2  Uovv  &  Clarke,  349 ;  Coppln  v,  Coppin, 
a  P.  Will.  291,  293 ;  2  Fonbl.  Equity,  B.  5,  Ch.  1.  §  6,  note,  p.  444,  445. 

3  Ante  §  427,  428  ;  U.  S.  v.  Crosby,  7  Crancb.  115  ;  Cutter  v.  Dav- 
enport,  1  Pick.  R.  81,  86  ;  Hosford  v.  Nichols,  1  Paige  R.  220 ;  Wills  v. 
Cowper,  2  Hamm.  R.  124 ;  S.  C.  Wilcox's  Rep.  278 ;  Kerr  r.  More,  9 
Wheaton  R.  566 ;  McCormick  v.  Sullivant,  10  Wheaton  R.  192  ; 
Darby  v.  Mayer,    11  Wheaton  R.  465. 
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rule  is  so  strictly  adhered  to  in  practice,  that  a  dispo- 
sition of  an  heritable  jurisdiction  in  Scotland,  executed, 
in  England  after  the  English  form,  was  not  sustained, 
even  as  an  obligation  to  compel  the  grantor  to  execute 
a  more  formal  conveyance/'  *  And  he  is  well  borne  out 
in  this  doctrine  by  other  authorities.* 

^  437.  BouUenois  admits,  that,  when  an  incapacity 
to  do  an  act,  or  make  a  conveyance  of  a  thing,  except 
by  certain  formalities,  is  created  by  the  lex  rei  sitiB^ 
that  law  must  be  observed  in  regard  to  that  thing,  al- 
though the  party  be  otherwise  capable  by  the  law  of 
his  domicil.^  And  he  adds,  in  another  place,  that,  if 
these  formalities  are  attached  to  things,  and  not  to  per- 
sons, then  the  laws,  which  prescribe  them,  are  real; 
and,  consequently,  the  law  of  the  place  of  their  situation 
must  govern.^  And  accordingly  he  lays  it  down,  as  a 
fundamental  rule,  Quand  la  hi  exige  certainesformalites^ 
lesqaeUes  sont  attachees  avx  chases  memes^  ilfaut  suivre 
laloi  de  la  sittuition^  Yet,  stranp^ely  enough,  he  de- 
parts fromthis^general  doctijne  iaxeb tioR  to  Testaments, 
upon  some  subtile  distinctions,  which  he  takes,  between 
extrinsic  and  intrinsic  forms^  between  the  solemnities 
required  to  the  perfection  and  authenticity  of  an  act, 
and  those,  which  relate  to  the  capacity  to  do  it,  or  to 
dispose  of  the  thing,  which  is  the  subject  of  it.^  San- 
dius  has  given  us  some  quite  as  subtile  distinctions,  in. 

1  £rsk.  iDBt  B.  3,  tit  3,  §  40,  p.  5J5 ;  Id.  §  41 ;  2  Kaims  on  Equity,  B.  3, 
ch.  8,  §  2,  p.  328. 

9  Ante  §  366,  367;  Jerningham  v.  Herbert,  1  Tamlyn  R.  103;  Fer^ 
giiBSOD  on  Marriage  and  Div.  395,  397. 

3  2  BouUenois,  476,  477,  488.  See  Merlin,  Repertoire,  Testament^ 
§  1,  5,  art.  1, 2,  3. 

4  1  BouUenois,  467 ;  Id.  499, 500.  See  Livermore's  Diss.  p.  58  to  60 ; 
Henry  on  Foreign  Law,  50. 

5  2  BouUenois,  467,  Rule  4.    See  1  BouUenois,  151, 
s  1  BouUenois,  424,  425, 426. 
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listing,  that  there  is  a  wide  distinction  between  the  so- 
lemnities of  an  alienation  and  the  thing,  of  which  the 
alienation  is  the  subject ;  Multum  intersit  inter  solemd- 
tdtes  dispositionis  et  rem,  de  qua  sit  dispositio  ;  the  so* 
lemnities  are  but  the  form,  and  the  thing  the  subject  of 
the  alienation ;  and  therefore  such  a  statute  regards  the 
alienation  itself,  rather  than  the  thing ;  Solennitates  sunt 
formOf  res  est  subjectum  dispositionis  ;  quare  tale  statu- 
tummagis  efficere  videtur  dispositionem  ipsam,  quam  renu 

^  438.  Cujas  and  Burgundus  maintain  with  great 
clearness  the  general  doctrine,  th^t  the  law  rei  siia, 
JTUISlXnYPm  ag  A^  the  solemnities  of  alienatioDy  inter 
vivos  and  testamentary.^  This  is  also  the  opinion  of 
other  distinguished  jurists. 

^  439.  Froland  treats,  as  clearly  real,  all  laws,  which 
respect  the  alienation  of  immoveable  property,  and  that 
it  is  consequently  governed  by  the  lex  rei  siUe.  U 
faut  s^attacher  auxcoutumes  des  lieux  ou  lesfonds  sont 
sUues.^  Cochin  lays  down  the  rule,  that,  though  the  for- 
malities of  an  act  may  be,  and  indeed  ought  to  be  accord- 
ing to  the  law  of  the  place  of  the  act ;  yet,  when  such  an 
act  is  to  be  applied  to  property  in  another  country,  the 
law  rei  sit(B  must  govern.  Les  formaJiteSj  dont  un  acte 
doit  etre  revetu,  se  reglent  par  la  Un,  qui  exerce  son  em- 
pire dans  le  Ueu,  oii  de  Facte  a  etS  passe; mais  quand U 
^agit  (Pappliquer  les  clauses,  quHl  renferme,  aux  biens 
des  parties  contractantes,  c^est  la  hide  la  situation  de 
ces  biens,  qui  doit  seule  etre  consuUee? 
^"^^  440.  But  there  are  many  jurists,  who  maintain  an 
opposite  opinion,  holding,  that,  j^^j^^  art  ^T  ^n?=^niTnf!D*^ 
have  the  formalities,  which  are.preaciibed  by  the  law 

1 1  Boullenois,  129, 151, 422,  425 ;  Cujacii  Opera,  Tom.  3  to  Observat 
lib.  14,  ch.  12. 
8  1  Froland,  M4m.  156 ;  Id.  65. 
3  Cochin  (Euvres.  Tom.  5,  p.  697. 
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of  ibe  place^jpyhere  it  is  made,  it  pught  to  ^ave  univer-^ 
saloperation ;  ^  and  they  aDphr  it  especially  to  the  case 
^  tC9tM"Pflte''Y  "'^positions  of  real  property.*  They 
found  themselves  upon  tFe  extreme  inconvenience,' 
which  would  otherwise  result  from  requiring  a  party  to 
make  different  testaments  for  property  lying  in  diffe- 
rent countries,  and  Ap.  alfflfflf  "f^^r  imp^gy^^jlj^Yp  in 
tngpyjnag^  pf  ftg^iprtaining  at  a  critical  g»^"^*^p^  ^^ilTf"* 
the  peculiar  sdemnities  prescribed  by  the  laws  of  each 
of  these  coun'thes,'  They  seem  wholly  to  have  overiook- 
ITbn  the  other  side,  the  inconvenience  of  a  nation 
suffering  property,  locally  and  permanently  situate  with* 
in  its  territory,  to  be  subject  to  be  transferred  by  any 
other  laws,  than  its  own ;  and  thus  introducing  into  the 
bosom  of  its  own  jurisprudence  all  the  innumerable  di- 
yersities  of  foreign  laws,  to  regulate  its  own  titles  to  such 
property,  many  of  which  laws  can  be  but  imperfectly 
ascertained,  and  many  of  which  may  become  matters 
of  subtile  controversy.^    And  some  of  these  jurists 


1  Voet  de  StataL  §  4,  cb.  2,  §  6,  p.  123,  §  7,  p.  124 ;  Uvermore's 
Diss.  89 ;  Voet,  ad  Pand.  Lib.  1,  tit  4,  P.  2,  §  5, 6,  p.  39,  §  10,  p.  43, 
44 ;  Livermore's  Diss.  127, 130 ;  1  Boullenois,  426, 427  to  433. 

s  See  Rodemborg,  de  Div.  Stat  tit  2,  cb.  3,  p.  19 ;  I  Boullenois,  414 
to  421  ;  Id.  422  to  433  ;  1  Hertii  Opera.  %  4,  d.  10,  p.  125 ;  Voet,  ad 
Pandect  Lib.  1,  tit.  4,  p.  2, 13,  p.  43 ;  Bouhier,  Coot  de  Bourg.  cb.  23, 
§  81  to  89,  p.  4G0:  Vinnius  ad  InstitsLib.  2,  tit  10,  §  14,  D.  5;  1 
Boullenois,  426, 427 ;  Merlin,  Repertoire,  Loi.  §  6,  art  6,  7. 

9  Rodemburg,  De  Div.  tit  2,  cb.  3,  p.  19 ;  1  Boullenois,  414,  415,  416, 
417.  Vinnius  ad  Inst  Lib.  2  tit  10,  §  14,  n.  5 ;  1  Boullenois,  426,  427 ; 
Hertii  Opera,  De  CoUis.  Leg.  §  4,  n.  10,  p.  126 ;  Id.  n.  23,  p.  13a 

4  Cocbin  says,  it  is  one  of  the  most  uniform  principles,  that  tbe  form  of 
acts  depends  upon  the  law  of  the  place,  where  they  are  passed ;  so  that, 
if  a  man  is  domiciled  at  Paris,  and  there  has  all  his  property  (^iertf),  but 
he  makes  bis  testament  in  another  province  under  a  different  law,  the  law 
of  the  latter  is  alone  to  be  regarded  in  its  form,  though  the  succession 
to  the  testator,  either  of  heirship  or  testamentary,  may  be  regulated  by 
the  law  of  Paris,  Cochin,  QEuvres,  Tom.  2,  p.  72.  D'Aguesseau  treats 
with  some  sarcasm  those,  who  Yentare  to  suggest  a  doubt  on  the  point 
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t  press  t^i^ir  doctrine  so  far,  as  to  doubt,  whether  a 

I  transfer  according  totEe^olemnities  of  the  place,  where 

/  tbg.BfQR^rty  ifl  InnalliLsMe,  would  be  good,  if  not 

ii-executed  also  according  to  the  law  of  the  place,  where 

the  act  is  done.^ 

§  441.  The  opinion  of  these  jurists  is  supported 
by  Durooulin.  His  language  is  ;  El  omnium  doctorum 
sententiaj  ubicunque  consuetudo  vel  statutum  locale 
disponit  de  solemnitate^  vel  formd  actus^  ligare  eiiam 
exteros,  ibi  actum  ilium  gerentes^  et  gestum  esse  vali- 
dum^  et  efficacem  ubique^  etiam  super  bonis  siiis  extra 
territorium  consuetudinis  vel  statuti.*    And  in  another 


''We  leave  sachjdiscussions  (says  he)  to  the  ultramontane  Doctors.  We 
say  with  D*Argentre,  that  these  questions  are  not  worthy  to  occupy  a 
moment's  attention.  No  one  can  douht,  that  the  formalities  of  a  testament 
ought  to  be  governed  by  the  law  of  the  place,  where  the  act  is  done." 
D'Aguesseau,  (Euvres,  Tom.  4,  p.  637. 

1  Rodemburg,  De  Div.  Stat,  tit  2,  ch.  3,  p*  21 ;  1  Boullenois,  417 ;  Id. 
428, 429,  430.  « 

3  Mr.  Livermore  manifestly  entertained  the  opinion,  that  it  was  suf- 
ficient for  a  testament  of  immoveable  property  to  have  the  formalities 
prescribed  by  the  law  of  the  testator's  domicil.  After  adverting  to 
Dumoulin's  division  of  statutes  into  those,  which  relate  to  the  solemnities 
and  forms  of  acts  (nudam  ordinationem  vd  soUmnitaUm  ticltia),  and  those, 
which  concern  the  merits  and  decision  of  causes,  (qu<B  meritum  eaus^ 
vd  decisionem  concemurU,)  he  added  :  '*  The  statutes  of  the  first  class, 
I  do  not  consider  to  be  either  personal,  real,  or  mixed.  They  do  not 
act  directly  upon  persons,  nor  upon  property  ;  but  upon  the  act  for  the 
purpose  of  determining  its  authenticity.  The  laws  of  some  countries 
require,  that  a  testament  shall  be  made  in  presence  of  seven  witnesses. 
In  other  countries,  the  law  requires  only  the  presence  of  a  notary  and 
two  witnesses.  These  laws  dispose  of  the  solemnities  of  all  testaments 
made  within  their  jurisdiction  ;  but  they  neither  affect  the  capacity  of 
the  testator,  nor  do  they  dispose  of  his  property.  The  law  of  the  tes- 
tator's domicil  determines  his  capacity  to  make  a  testament ;  the  law 
of  the  place,  where  his  immoveable  property  is  situated,  determines, 
whether  it  may  be  disposed  of  by  testament,  or  not;  the  will  of  the  tes- 
tator disposes  of  his  property ;  and  the  sole  purpose  and  effect  of  the 
statute,  which  requires  a  certain  number  of  witnesses  to  a  testament,  is 
to  show,  whether  that  will  has  been  expressed,  or  not." 
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place  he  says,  ^ut  statutum  loquitur  de  his,  quce  con- 
cernunt  nudam  ordinationem  vel  solemnitatem  actus^  et 
semper  inspicitur  statutum  vel  consuetudo  locij  ubi  actus 
celebraturj  sive  in  contractibusj  sive  in  judiciisj  sive  in 
testamentis^  sive  in  instrumentis  aut  aliis  conficiendis ; 
ita  quod  testamentum  factum  coram  duobus  testibus  in 
locisj  ubi  non  requiritur  major  solemnitaSj  valet  ubique*^ 
§  442.  Paul  Voet  holds  the  opinion,  that  the  solem- 
nities of  contracts  and  other  instruments  are  to  be 
according  to  the  laws  of  the  place,  where  the  act  is 
done,  and  not  of  the  rei  sittB  ;  for  he  holds  laws  re- 
specting solemnities  not  to  be  in  rem^  or  in  personam, 
but  of  a  mixed  nature.  Statutum  quippe  drca  solem- 
niay  nee  est  in  rem,  nee  in  personam,  sed  mixti  generis.^ 
And,  therefore,  he  insists,  that,  if  a  testament  is  macle? 
according  to  the  solemnities  of  the  place  rei  sittB,  but   i 

property  situate  elsewhere.  Finge,  quempiam  testari  j 
in  loco  domicilii  adhibitis  solemnibus  rei  sit(B,  non 
sui  domicilii ;  valebitne  testamentum  ratione  bonorum 
alibi  sitorum  ?  Respondeo,  quod  non.  JVeque  enim  ali- 
ter  testamentum  valere  potest,  quam  si  ea  servetur  so- 
lemnitas,  quam  requirit  locus  gestionis.  Quid,  si  quis- 
piam  testatur  secundum  solemnia  sui  loci,  puta  coram 
notario  et  duobus  testibus^  an  vires  capiet  testamentum 
ratione  bonorum  extra  territorium  statuentis  jacentium, 
puta  in  Frizidy  ubi  plures  solemnitates  requiruntur? 
Aff.  (affirmo).  Idque  proceditj  sive  testator  prius  re- 
iinuerit,  sive  alio  transtuleriU  Quod,  siforensis  secun- 
dum loci  statutum  testamentum  condat,  ubi  tantum  hos- 


1  1  Boullenois,  423,  424. 

9  P.  Voet  De  Statut.  §  9,  ch.  2,  d.  3,  p.  263. 
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piiatuTf  an  valebit  alibis  uln  pel  immofnlia  vd  domicilr 
ium  habet  ?   Respondeoj  quod  ita.^ 

^  443.  Huberas  supports  the  same  opinion.      "  In 
Holland,"  says  he,  "  a  testament  mav  be  made  before 
a  notary  anciiwp  "^^^"^'jffifl,     Tn^  Frj^jraiQnri  it  is  not 
valid,  unlessestablished  by  seven  witnesses.    ABata- 
Yian  made  a  testament  inHoIIamt,  under  which  prqp* 
erty  situate  in  Friezeland  was  demanded.    The  ques* 
tion  is,  whether  the  judges  in  Friezeland  ought  to  sus* 
tain  the  demand  under  that  testament.     The  laws  of 
Holland  cannot  bind  the  Friezians ;  and,  therefore,  by 
the  first  axiom  the  testament  would  not  be  valid  in 
Friezeland ;  but  by  the  third  axiom  it  would  be  valid ; 
and,  according  to  that,   judgment  was  pronounced  in 
favour  of  the  testament.   But  a  Friezian  goes  into  HoK 
land,  and  there  makes  a  testament  according  to  the 
local  law  (mare  loci),  contrary  to  the  Friezian  law,  and 
returns  into  Friezeland  and  dies  there ;  is  the  testament 
valid  ?    It  is  valid  by  the  second  axiom,  because  while 
he  was  in  Holland,  although  temporarily,  he  was  bound 
by  the  local  law ;  and  an  act,  valid  in  its  origin,  ought  to 
be  valid  everywhere  by  the  third  axiom  ;  and  this  with- 
out any  discrimination  of  moveable  or  immoveable  prop- 
ertjf.  So  the  law  is,  and  is  practised.'  On  the  other  hand, 
a  Friezian  makes  his  will  in  his  own  country  before  a 
notary  and  two  witnesses ;  and  it  is  carried  into  HoI« 
land,  and  property  situate  there  is  demanded.     It  will 
not  be  allowed,  because  the  testament  was  from  the 
beginning  a  nullity,  being  made  contrary  to  the  local 
law»    The  same  law  will  govern,  if  a  Batavian  should 
make  a  testament  in  Friezeland,  although  it  would  be 


1  p.  Voet.  De  Stat  §  9,  ch.  3,  n,  1,  3,  3,  §  862, 263. 
9  The  axioms  here  referred  to  by  Huberus  are  those  already  stated  in 
§39. 


CH.  X.]  REAL   PROPBRTT.  377 

valid  in  Holland ;  for  it  is  true,  that  such  an  instrument 
would  from  the  beginning  be  a  nullity,  for  the  reasons 
just  stated.^ 

^  444.  Rodemburg  admits,  that  the  general  prin- 
ciple is,  that  all  statutes  respecting  the  solemnities 
of  acts  to  transfer  property  are  real,  and  therefore, 
that  they  ought  to  be  governed  by  the  lex  ret  sitte ; 
Quicumque  enim  fuerit,  sive  incola^  sive  exterus^  qui 
rem  alienare  intendit^  necesse  habet  respicere  ad  solem- 
nitaiem  territoriiy  cui  bona  sunt  obnoxia ;  but  yet,  at  the 
same  time,  he  yields  to  the  exception  in  favour  of  tes- 
taments, upon  the  ground  of  public  convenience.'  It 
is  hardly  possible  to  conceive  of  a  stronger  illustration 
of  the  difficulty  of  undertaking  to  build  up  systems  of 
jurisprudence  upon  mere  theory  and  private  notions 
of  general  convenience.  The  common  law  has  wisely 
adhered  to  the  doctrine,  that  the  title  to  real  property 
can  pass  only  in  the  manner,  and  by  the  forms,  and  to 
the  extent,  allowed  by  the  local  law.  It  has  thus  cut 
offinnumerable  disputes,  and  givftn  siFpli^itVi  as  well 
as  uniformitv.  to  its  operations^  '•^'^ 

445.    Thirdly  ;  jn^jrel^*^^"  tf^  ^hp.  ^^y tent  of  the 

jBtesesLta  hft  tai^pu  j^r.transferrgA  ^^^^  l^^^e,  there 
seems  a  perfect  coincidence  between  the  doctrine  of 
the  common  law,  and  that  maintained  by  foreign  jurists. 
It  is  universally  agreed,  that  the  law  rei  sitte  is  to 
prevail  in  relation   to  all  dispositions  of  immoveable 

I  Hubenis,  Lib.  1,  tit  3,  §  4, 15. 

>  Rodemburg,  De  Div.  Stat  tit  2,  ch.  3,  p.  19, 21  ;  1  BouUenois, 
p.  414  10*418 ;  Id.  422,  423.  —  Vattel  affirms,  *<  that  the  validity  of  a  tes- 
tament, as  to  its  form,  can  only  be  decided  by  the  domestic  judge,  whose 
sentence,  delivered  in  form,  ought  to  be  everywhere  acknowledged.'* 
But  at  the  same  time  he  admits,  that  the  validity  of  the  bequests  may  be 
disputed,  as  not  being  according  to  the  kx  rei  sittB,  Vattel,  B.  2,  ch.  7, 
§  85 ;  Id.  §  111. 

Canfl.  48 
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property,  and  the  nature  and  extent  of  the  interest 
to  be  alienated.  If  the  local  law,  therefore,  prescribes, 
that  no  person  shall  dispose,  by  deed  or  by  w^ill,  of 
more  than  a  half,  or  third,  or  quarter  of  his  immoveable 
property  ;  or,  that  he  shall  dispose  only  of  a  life  estate 
in  such  property  ;  such  laws  are  obligatory,  and  no 
other  or  farther  ahenation  can  be  made.^  And  it  fol- 
lows, that  if  the  local  law  prohibits  the  alienation  of 
certain  kinds  of  immoveable  property,  or  takes  from 
the  owner  the  power  of  charging  them  with  liens  or 
mortgages,  that  law  exclusively  governs  in  every  such 
case.  D'Aguesseau  fully  assents  to  this  doctrine,  and 
says,  that  no  one  can  be  ignorant,  that,  when  the 
question  is,  what  portion  of  immoveable  property  may 
be  devised,  it  is  necessary  invariably  to  follow  the 
law  of  the  place,  where  the  property  is  locally  sit- 
uate.^ 

^  446r)Another  illustration  mav  be  borrowed  from 
the'Egglish  jurisprudence^  prohibiting  alienations  and 
devises  of  real  estate  in  mortmain,  or  for  charitabFe  our* 
poses.  If  an  American  citizen,  ov^Tiing  lands  m  Eng- 
land,  or  a  Scotchman  owning  lands  in  England,  should 
alienate,  or  devise  such  land  in  violation  of  the  mort- 
main acts,  the  instrument,  whether  inter  mvos  or  testa- 
mentary, would  be  held  void.  And  the  same  principle 
would  apply  to  a  trust  created  in  personal  property, 
to  be  invested  in  lands  in  England  for  like  purposes.' 

^  447.  Fourthly  ;  in  relation  to  the  subject  matter, 
or  what  are  to  be  deemed  immoveables.    And  here,  as 

1  1  Boullenois,  Prin.  G^n.  80,  p.  8 ;  Id.  305 ;  and  1  Froland,  M^m.  156 ; 
Rodemburg,  De  Div.  Stat.  tit.  2,  ch.  2. 

3  D'Aguesseau,  CEuvres,  Tom.  4,  p.  637,  638. 

9  jUtSSUQgJiSj^Sl^  V.  Mill.  3  Russell  R.  328 ;  S.  C.  2  Dow  &  Clarke, 
393.  ' 
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we  have  already  seen,  not  only  lands  and  houses,  but 
servitudes  and  easements,  and  other  charges  on  Iands» 
as  mortgages  and  rents,  and  trust  estates,  are  deem- 
ed to  be,  in  the  sense  of  law,  immoveables,  and  gov* 
emed  by  the  lex  ret  sitiB.^  But  in  addition  to  these, 
which  may  be  deemed  universally  to  partake  of  the 
nature  of  immoveables,  or  (as  the  common  law  phrase 
is)  to  savour  of  the  realty,  all  other  things,  though 
moveable  in  their  nature,  which  by  the  local  law 
are  deemed  immoveables,  are,  in  like  manner,  gov- 
erned by  the  local  law.  For  every  nation,  having 
authority  to  prescribe  rules  for  the  disposition  and  ar- 
rangement of  all  property  within  its  own  territory, 
may  impress  upon  it  any  character,  which  it  shall 
choose ;  and  no  other  nation  can  impugn,  or  vary  that 
character.  So,  that  the  question,  in  all  these  cases, 
is  not  so  much,  what  are  or  ought  to  be  deemed,  ex 
9ud  fuUurdf  moveables,  or  not ;  as  what  are  deem- 
ed so  by  the  law  of  the  place,  where  they  are  situated. 
If  they  are  there  deemed  part  of  the  land,  or  annexed 
(as  the  common  law  would  say)  to  the  freehold,  they 
must  be  so  treated  in  every  place,  in  which  any  contro" 

rersy  shall  arise  respecting  their  nature  and  character.' 

_^    I      —  — —  — — ■ — — —  ■    ■  -    ■■  —  ■  — ' — ^.^ 

1  Poth.  Cout  d'Orl^ans,  ch.  1,  §  2.  —  P.Voet  puts  on  this  point  the  very 
sensible  distinction,  that  whether  rents  are  to  be  deemed  personal,  or  real, 
depends  npon  the  question,  whether  they  are  charged  on  real  property, 
or  not  *^  Vel  enim  tali  am  redituum  nomine  sunt  affecta  immobilia,  id  est, 
super  immobilibus  sunt  constituti  et  immobilibus  erunt  adscribendi,  adeo* 
que  statutum  loci  spectabitur ;  vel  immobilia  affecta  non  sunt  illis  rediti- 
buSjtumque  roobilibus  poterunt  accenseri ;  atque  adeo  statutum  loci  per- 
8on8e,cuju8  illi  sunt  reditus,  inspici  debebit."  P.  Voet.  De  Stat  §  9,  ch.  1, 
n.  13,  p.  259.  And  he  includes  among  immoveables  all  moveables, 
which  are  intentionally  annexed  permanently  to  the  freehold.  **  Nisi 
tamen  perpetui  ustks  gratis  ex  destinatione  patris-familias  in  uno  loco 
manere  debeant ;  quo  casu  immobilibus  comparabuntar."  Id.  n.  8,  p.  255. 

•  See  Ersk.  Institntes,  B.  3,  tit  9,  4  4. 
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§  448.  Hitherto  we  have  spoken  of  alienations  and 

acquisitions  made  by  the  acts  of  the  parties  themselves. 

^^4  J,h^  <I"fiSti0l1l  n^^^  ^r\^f^^  wViPf Ijpr  fhe  same  prin> 

ciples  apply  to  estates  and  riq:hts  acquired  \y 


don  of  law.    And  it  may  be  affirmed  without  hesita- 


C  [  L.  tion,  ttiat,  mdependent  of  any  contract,  express  or  im 
Atj^^jJj  plied,*  no  estate  can  be  acquired  by  operation  of  law 

^ ^  in  any  other  manner,  or  to  any  other  extent,  or  by  any 

other  means,  than  those  prescribed  by  the  hx  ret  sita. 
Thus,  no  estate  in  dowry,  tenancy  by  the  courtesy,  or 
Inheritable  estate,  or  interest,  can  be  acquired,  except 
by  such  persons,  and  under  such  circumstances,  as  the 
local  law  prescribes.  Thus,  if  the  law  of  a  state, 
where  a  man  was  domiciled  at  his  death,  should  con- 
fer a  title  of  dower  on  his  wife,  though  an  alien,  that 
would  not  prevail  in  any  other  state,  where  an  alien 
is  not  dowable. 

^  449.  Many  questions  upon  this  subject  have  aris- 
en, in  the  course  of  the  discussions  upon  »hp  Tn^^rininnj- 
al  rights,  conferr^^  b v  the  ^x  {j^onUcilii^  over  immoveable 
properly,  situate  in  foreign  countries.  In  the  different 
Italian  States,  and  formerly  in  some  of  the  provmces 
of  France,  which  were  governed  by  the  Roman  Law, 
there  existed  various  regulations  with  regard  to  dowry 
or  dotal  property,  lucrum  dotis.  By  the  laws  and  cus- 
toms of  some  places,  the  husband  gained  by  survivor- 
ship the  whole  of  the  dotal  effects ;  by  others,  a  third, 
by  others,  a  fourth,  and  by  others,  nothing.*  And  one  of 
the  questions,  which  has  been  most  elaborately  discus- 
sed among  foreign  jurists,  is,  whether,  in  such  a  case, 
the  law  of  the  matrimonial  domicil  ought  to  govern  the 

1  See  Livermore's  Diss.  72,  73. 

^  Livermore's  Diss.  71 ;  1  Domat,  B.  1,  tit  9,  §  1 ;  Code  Civil  of  France, 
art  1540  to  art  1573  ;  2  BoulL  89,  90. 
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rights  of  the  parties,  as  to  immoveable  property  in  for- 
eign countries,  as  it  does  in  the  matrimonial  domiciL 
It  has  been  agreed  on  all  sides,  that,  where  there  is  hi 
the  country  rei  sxUb  a  prohibitory  law  against  any  such 
dotal  rights,  and  against  any  contract  to  create  them, 
the  law  of  the  matrimonial  domicil  cannot  prevail.^ 
But  the  question  has  been,  whether,  in  the  absence 
of  any  such  prohibitory  law,  or  any  express  contract, 
the  law  of  the  matrimonial  domicil  ought  not  to  prevail, 
so  as  to  give  the  same  dotal  rights  everywhere,* 

^  450.  Baldus  held,  that  in  such  cases,  the  law  or 
custom  of  the  matrimonial  domicil  ought  to  govern, 
as  to  property  everywhere.  Consuetudines  et  staiuta^ 
(said  he,)  vigentia  in  domicilio  maritiy  non  euro,  ubi  res 
smt  positiBy  qtuB  in  dotem  dat(E  sunt?  And  Dumoulin 
held  the  same  doctrine,  upon  his  favourite  theory,  that 
in  all  such  cases  the  law  of  the  matrimonial  domicil 
constituted   a  tacit    contract  between    the   parties.^ 

1  Livennore's  Diss.  71  to  75 ;  2  BoaUenois,  89, 90, 91,  92 ;  ante  §  176 
to  180, 184, 188 ;  Voet  De  Stat  §  4,  ch.  3,  §  9,  p.  134, 135 ;  1  Froland, 
M6m.  62,  63,  64. 

s  Even  Paal  Voet,  who  is  a  strong  advocate  for  the  realty  of  statutes, 
admits,  that  cases  of  express  contract  may  govern,  as  to  property  locally 
situate  in  a  foreign  country.  ^  Si  statuto  in  uno  territorio  contractus 
accesserit,  seu  partium  conventio,  etiam  si  in  rem  sit  conceptom,  sese 
extend  it  ad  bona  extra  jurisdictionem  statuentium  sita ;  non  ut  afficiat 
immediate  ipsa  bona,  quam  ipsam  personam,  quoad  ilia."  P.  Voet  De 
SUt  $  4,  ch.  2,  §  15,  p.  127. 

3  Livermore's  Diss.  71,  72;  1  Froland,  M^.m.  62. 

4  Livermore's  Diss.  73,  74 ;  1  Froland,  M^m.  61, 62,  63.  —  Dumoulin, 
in  treating  of  the  question,  what  law  ought  to  prevail  in  fixing  the  rights 
of  the  husband,  in  regard  to  the  dotal  effects  of  his  wife,  in  case  of  a 
change  of  domicil  before  the  dissolution  of  the  marriage,  ultimately  de- 
cides in  favour  of  the  law  of  the  matrimonial  domicil.  His  language  is, 
*'  Hinc  infertur  ad  questionem  quotiodianam  de  contractu  dotis  et  ma- 
trimonii, qui  censetur  fieri,  non  in  loco,  in  quo  contrahitur,  sed  in  loco 
domicilii  viri,  et  intelligitor,  non  de  domicilio  originis,  sed  de  domicilio 
habitationis  ipsius  viri,  de  quo  nemo  dubitat,  sed  omnes  consentiunt** 
1  Froland,  M6m.  61 ;  Id.  62. 
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There  are  many  jurists,  who  maintain  the  same  opin- 
ion.* 

^  451.  Boulienois  contends,  that,  even  if  there  be 
such  a  tacit  contract,  it  does  not  render  the  laws  of 
the  place  in  regard  to  dowry  personal ;  for,  if  that  were 
so,  (he  adds,)  then  the  dowry  of  persons  contracting  at 
Paris  would  be  the  same  in  all  other  provinces  in  the 
realm,  as  it  is  in  Paris,  which  no  one  has  ever  yet  con- 
tended.^ Burgundus  manifestly  holds  the  opinion,  that 
the  law  ret  sitiB  must  govern  in  such  cases.'  And 
many  jurists  concur  with  him.^ 

§  452.  Similar  questions  have  arisen  in  relation  to 
the  rights  of  community,  and  of  mutual  donations 
between  husband  and  wife,  whether  they  extend  to 
mmoveable  property  elsewhere,  or  not ;  and  the  gen- 
eral result  of  the  reasoning  among  foreign  jurists  turns 
upon  the  same  considerations,  which  have  been  men- 
tioned in  relation  to  dowry.  But  this  subject  has 
been  already  discussed  in  another  place,  and  need  not 
be  here  again  examined.^ 

§  453.   Similar  questions  have  also  arisen  in  con- 
sidering the  effect  of  mutual   donations   by  married 


1  Ante,  §  145,  146, 147, 148  to  156. 

9  I  Boulienois,  121 ;  2  Boulienois,  88  to  92.    But  see  ante,  §  155. 

3  Ibid. 

4  Ante,  §  148, 152, 153,  167, 168 ;  1  Froland,  M6m.  66,  67,  156 ;  Id. 
316  to  323,  338,  341 ;  2  Froland,  M^m.  816.  ->  Froland  expresses  him- 
self in  the  following  terms  :  '*  Et  dela  vient  que  dans  le  cas  od  il  s^agit 
de  successions,  de  la  mani^re  de  Ics  partager,  de  la  quotit^  des  biena, 
dont  il  pent  disposer  entre  vifs  ou  par  testament,  d'ali^nation  d'immeu- 
bles,  de  douaire  de  femme  ou  d'enfans,  de  legitime,  de  retrait  lignager, 
f^odal  ou  conventionnel,  de  droit  de  puissance  paternelle,  de  droit  de 
viduit^,  et  autres  choses  semblables,  il  faut  s'attacher  aux  coutumes  des 
lieux,  oil  les  fonds  sont  situez."   1  Froland,  M^m.  156 ;  Id.  49,  60  to  81. 

5  See  ante,  §  145  to  158;  1  Froland,  M6m.  66,  67,  68,  69;  Id.  177, 
P.  2,  eh.  1,  per  tot ;  Cochin,  (Euvres,  Tom.  5,  p.  80 ;  Merlin,  Repertoire, 
Testament  §  1,  n.  5,  art  1,  p.  309, 310. 
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couples,  when  they  are  admitted  by  the  law  of  the 
matrimonial  domicil,  but  are  unknown  to,  or  prohibited 
by,  the  law  of  the  place  rei  siliB.  But  they  proceed 
upon  the  same  general  principles.^  Cochin  says,  it  is 
not  the  law  of  the  place,  where  an  act  is  done,  which 
determines  its  effect.  If,  (says  he.)  property  is  situate 
in  a  place,  whose  laws  prohibit  donations  inter  vivos, 
or  reduces  them  to  a  particular  portion,  no  one  sup- 
poses the  donation  to  be  less  a  nullity,  or  less  subject 
to  reduction,  because  the  act  is  done  in  a  place,  where 
no  such  prohibition  exists.^ 

^  454.  The  doctrine  of  the  common  law  seems 
iTgifnriT^ly  tQ  bet_t^t  in  al}  §\n;|i  pftS^s  the  law  of  the 
place  rei  sitte  is  to  govern.^  Hence,  if  persons,  who 
are  married  in  Louisiana  (where  the  law  of  community 
exists),  own  immoveable  property  in  Massachusetts 
(where  such  community  is  unknown)  ;  upon  the  death 
of  the  husband,  the  wife  would  take  her  dower  only 
in  the  immoveable  property  of  her  husband,  and  the 
husband,  upon  the  death  of  the  wife,  would  take,  as 
tenant  by  the  courtesy  only,  in  the  immoveable  prop- 
erty of  his  wife. 

^  455.  Another  class  of  cases  illustrating  this  sub- 
ject may  be  derived  from  the  Jtnown  rights  of  fathere 
OYpp  the  property  of  their  chilaren  accprdmg  to  the 
jrjpvj^i^f^Q  n^  thq  civil  law,  and  the  customary  law  of 
countries^,  deriving  their  jurisprudence  from  the  civil 
law.  By  the  ancient, Roman  law  all  the  sons  were  in 
subjection  to  the  authority  of  the  father,  until  they  were 


1  Li  verm.  Diss.  1 14, 115 ;  I  Voet  ad  Pand.  Lib.  1,  tit  4,  n.  3,  p.  :^; 
2  Froland,  M^m.  ch.  18,  p.  840.  dz,c.,  ch.  19,  p.  904 ;  Rodembiir^,  Dc 
Div.  Stat.  tit.  %  ch.  5,  p.  33, 34 ;  1  Boulienois,  6t50, 661, 663, 767 ;  2  Boul- 
lenoia,  430, 431,  4:12. 

s  Cochin,  (EuYrea,  Tom.  5,  p.  697. 

I  Ante,  U57, 158^jg^l74  to  179, 186,  187. 


/ 
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emancipated  by  the  father,  or  by  some  other  mode 
known  to  the  law.  During  such  subjection  they 
were  incapable  of  acquiring  any  property  for  them- 
selves by  succession,  donation,  purchase,  or  other- 
wise ;  and  whatever  they  thus  acquired  belonged  of 
right  to  their  father,  saving,  only  what  was  called  the 
son's  peculiunij  which  consisted  of  property  acquired 
by  his  service  in  the  army,  or  by  his  skill  at  the  bar, 
or  in  the  exercise  of  some  public  employment.*  This 
sort  of  property  was,  therefore,  known  by  the  name  of 
pecuUum  cdstrense^  when  it  was  acquired  in  war,  and  of 
pecuUum  quasi  castrense^  when  it  was  acquired  in  any 
other  manner.'  In  the  time  of  Justinian  the  law  was 
altered,  and  the  father  was  no  longer  entitled  to  the 
property  acquired  by  his  unemancipated  son  ;  but  he 
was  entided  to  the  usufruct  or  profits  thereof  during 
his  life.  And  the  rule  thus  modified  has  found  its  way 
sometimes  without,  and  sometimes  with  modifications, 
into  the  jurisprudence  of  many  provinces  and  states  oS 
continental  Europe.' 

§  456.  Under  this  aspect  of  the  law  with  regard  to 
the  paternal  power,  the  question  has  often  been  dis- 
cussed among  foreign  jurists,  whether  the  laws  re- 
specting the  paternal  power  are  personal  or  real ;  or, 
in  other  words,  whether  the  rights  of  the  father,  allow- 
ed and  secured  by  the  law  of  the  place  of  his  domicil, 
extend  to  the  immoveable  property  of  his  sons,  sit- 


l  1  Domat,  Civ.  Law.  Prelim.  Book,  tit.  2,  §  2,  p.  24,  note ;  Id.  B.  2,  lit. 
2,  §2,  p.  667  to  669,  670,  n.  1,  2,  :l;  Bouhier,  Cout.  de  Bourg,  ch.  16, 
§  8  to  12,  p.  295;  1  Brown,  Civ.  Law,  p.  122,  123 ;  2  Froland,  M^m.  806 
to  813;  2  Henrys,  (Euvres,  par  Bretonnier,  Lib.  4,  Quest  127,  p.  712, 
&c.  717;  Merlin,  Repertoire,  Puissance  Paternclie,  §  7,  p.  142. 

a  1  Domat,  Book,  2,  §  2,  p.  668. 

3  1  Domat,  Book,  2,  §  2,  p.  668 ;  Civil  Code  of  France,  art  384  to  387 ; 
1  Froland,  M^m.  69 ;  2  Froland,  M6m.  ch.  17,  p.  789 ;  Bouhier,  Cout  de 
^oorg.  ch.  16»  p.  294.  , 
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uate  in  other  countries,  whose  jurisprudence  confers  no 
such  paterna]  rights.^ 

^  457.  Bretonnier  holds  the  doctrine,  that  all  laws 
respecting  the  paternal  power  are  personal,  and  con- 
sequently have  effect  upon  all  property,  wherever  sit- 
uate, and  especially  as  to  the  profits  and  usufruct  of 
it,  because  the  latter  partake  of  the  nature  of  movea- 
bles. After  stating  the  question,  whether  fathers,  dom- 
iciled in  a  country  using  the  Roman  law  (dans  le  pays 
de  droit  ecrit\  whose  sons  have  property  in  another 
country,  having  a  different  customary  law,  are  entitled 
to  the  profits  of  the  latter,  that  is  to  say,  whether  the 
paternal  power  extends  everywhere,  he  proceeds  to 
say,  Cette  question  ne  me  semble  pas  susceptible  d^une 
grande  difficulte ;  parceque  la  puissance  pcUemelle  est 
un  droit  personnel,  et  par  consequent  il  ne  peut  eire 
borne  par  aucun  territoire ;  car  c^est  une  maxims  cer^ 
taine  meme  dans  les  pays  de  coutume,  quit  les  staiuts 
personnels  sont  universels,  et  produisent  leur  effet  par^ 
tout.  D^ailleurs  les  fi*uits  sont  des  choses  mobiliares  : 
Or,  constat  inter  omneSy  que  les  meubles  suivent  les 
personneSy  et  se  reglent  suivant  la  coutume  du  domi" 
cUe^ 

^  458.  Hertius  seems  to  hold  a  like  doctrine,  as  to 
the  personality  of  such  laws;  and  puts  a  question, 
whether  a  daughter,  who  is  emancipated  by  marriage, 
may  afterwards  make  a  testament  of  property  situate 
elsewhere ;  and  whether  the  father  would  have  a  right 
to  the  usufruct  of  her  property,  situate  in  a  place^  where 
she  would  be  deemed  unemancipated.    He  answers ; 

1  2  Froland,  M^m.  808,  813  to  829. 

s  Henrys,  CEuvres,  par  Bretonnier,  Tom.  2,  p.  720.  See  2  Boullenoii, 
46,47. 

Confl.  49 
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Questio  est  duplex ;  verum  ex  codem  principio  deciden- 
da.  Jus  nempe  datum  est  personce^  quod  etiam  per 
consequentiam  in  bona  alterius  civitatiSy  licet  immobiliOy 
operatur}  Yet  Hertius,  in  another  place,  holds,  that 
an  unemancipated  son,  who  by  the  law  of  his  domicil 
may  make  a  testament,  cannot  make  a  testament  of 
property  situate  in  a  foreign  country.  JSTam  statuium 
est  in  rem  conceptumy  et  conditio  filii-familm  non  est 
in  dispositione.^  The  ground  of  this  opinion  probably 
is,  that  there  general  incapacity  is  admitted  to  exist  by 
the  law  of  the  domicil,  and  the  special  exception  is  local 
and  real' 

^  459.  Bouhier  maintsuns  with  earnestness  and  abil- 
ity, that  the  paternal  power  is  altogether  personal,  and 
that  it  extends  to  the  immoveable  property  of  the 
unemancipated  child,  situate  in  a  foreign  country,  where 
the  like  law,  as  to  the  paternal  authority,  does  not  exist* 
And  he  is  supported  by  the  opinion  of  Le  Brun, 
D'Argentr6,  and  others.^ 

^  460.  On  the  other  hand,  Froland  maintains,  that 
the  paternal  power  in  regard  to  the  immoveable  prop- 
erty of  a  child  is  purely  real.  Ce  statut  est  constam- 
ment  reel;  il  ne  s^etend  point  sur  les  biens  situez  dans 
une  coutume,  qui  n^a  pas  disposition  pareille.^  Boulle- 
nois,  while  he  admits,  that  the  laws,  which  give  the 
paternal  power,  are  personal,  so  far  as  they  respect  the 
state  or  situation  of  the  parties,  contends  at  the  same 


1  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  17,  p.  130. 
9  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  22,  p.  13a 

3  Merlin,  Repertoire,  Testament,  §  1,  n.  5,  art.  1,  p.  310. 

4  Bouhier,  Cout.  de  Bourg.  ch.  24,  §  37  to  87,  p.  468  to  475. 

5  Id.  ch.  24,  §41,  p.  468;  Le  Brun,  De  la  Communaut6,  Lib.  1  ch.  2, 
n.8. 

«  I  Froland,  M6m.  69 ;  Id.  49, 60, 156 ;  2  Froland,  M6m.  ch.  17,  p.  789 
to  819. 
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time,  that,  so  far  as  those  laws  give  rights  over  immove- 
able property,  they  are  real,  and  are  to  be  governed 
by  the  law  of  the  place,  where  the  property  is  situate.^ 
And  he  proceeds  to  vindicate  his  opinion  in  a  most 
elaborate  manner. 

§  46L  D'Aguesseau  insists,  that  "  that,  which  char- 
acterizes a  real  statute,  and  distinguishes  it  essentially 
from  a  personal  statute,  is  not,  that  it  relates  to  certain 
personal  qualities,  or  certain  personal  circumstances,  or 
to  certain  personal  events ;  otherwise  we  should  be 
compelled  to  say,  that  all  laws,  which  concern  the 
paternal  power,  the  right  of  guardianship,  the  right  of 
widowhood  (le  droit  de  vidaite),  and  the  prohibition  of 
donations  between  married  persons,  are  all  personal 
laws.  And  accordingly  it  is  beyond  doubt,  that  in 
.our  jurisprudence  all  these  laws  are  real,  which  are  to 
be  governed,  not  according  to  the  law  of  the  domicil, 
but  according  to  that  of  the  place,  where  the  property 
is  situate."* 

^  462.  Merlin  has  examined  the  same  subject  in  a 
a  formal  discussion,  and  he  endeavours  to  hold  a  mid- 
dle course  between  the  opinions  of  Bouhier  and  Boul- 
lenois,  agreeing  with  the  latter,  that  the  usufruct  aris- 
ing under  the  paternal  power  is  a  real  right,  and  gov-- 
erned  by  the  lex  ret  sittB,  and  at  the  same  time  hold* 
ing  with  Bouhier,  that  the  father  cannot  possess  the 
right,  unless  by  the  law  of  the  place  of  his  domicil 
the  paternal  power  is  recognised.  He  then  lays 
down  three  principles,  which  he  supposes  will  re- 
move all  the  difficulties  upon  this  thorny  subject.  (1.) 
The  law,  which  subjects  the  son  to  the  power  of  his 


I  1  BouUenois,  p.  68 ;  2  BouUenois,  p.  30  to  33 ;  Id.  p.  39  to  47 ;  Boat 
lenois,  Qnest  Mixtes,  Quest  20,  p.  406. 
>  D'Aguesseau,  CEuvres,  Tom.  4,  p.  660. 
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father,  has  no  need  of  the  action  {ministere)  of  man 
for  its  execution ;  and  it  is  therefore  personal  from  the 
very  nature  of  its  object  (2.)  The  law,  which  de- 
clares an  unemancipated  son  (un  fils  de  famUle)  in- 
capable of  alienating  his  immoveable  property,  without 
the  authority  of  his  father,  is  personal,  though  its  object 
is  real ;  because  it  determines  the  state  of  the  person 
in  regard  to  what  he  can,  and  cannot  do.  (3,)  The 
law,  which  gives  to  a  father  the  usufruct  of  the  prop- 
erty of  his  son  ought  to  be  real,  because  its  object  is 
real,  and  it  makes  no  regulation  concerning  the  ca- 
pacity or  incapacity  of  the  unemancipated  son  to  do 
any  thing.^    In  another  place  (as  we  have  seen)  he 

^  Merlin,  Repertoire,  Puissance  Patemelle,  §  7,  p.  142, 144.  —  The 
reasoning  of  Merlin  on  this  subject  is  marked  with  uncommon  clearness 
and  force  of  statement ;  and  I  have,  therefore,  thought  that  an  extract 
from  it  might  not  be  unacceptable  to  the  reader. 

^  Or,  que  trouvons-nous  dans  la  puissance  patemelle  ?  Trois  cboses. 

*'  Premi^rement,  elle  determine  P^tat  des  enfans ;  et  k  cet  ^gard,  elle 
forme  un  statut  personnel  qui  suit  les  enfans  partout.  Ainsi,  nne  nAn 
domicili^e  en  Hainaut,  conserve  sous  sa  puissance  les  enfans  qu'elle  a 
eus  dans  cette  province,  lors  m^me  que  le  basard  ou  certaines  circon- 
Btances  les  ont  fait  passer  dans  une  autre  coutume  qui  n'accorde  pas  les 
m^mes  droits  aux  femmes  qu'aux  hommes  sur  la  personne  de  leurs  en* 
fans. 

''  En  second  lieu,  la  puissance  patemelle  imprime  dans  les  enfans  qui 
y  sent  assuj^tis,  une  incapacity  de  faire  certains  actes :  comme  cette 
incapacity  eat  la  suite  de  leur  ^tat,  elle  les  suit  ^galement  partont  et 
influe  aur  tous  leurs  biens,  quelle  qu'en  soit  la  situation.  Ainsi,  un  fils 
de  famille  n^  dans  une  coutume  oH  il  ne  peut  pas  contracts r  sans  I'au- 
torit^  de  son  p^re,  ne  peut  vcndre  de  lui-m^me  les  biens  qn'il  poss^de 
dans  une  autre  coutume  qdi  n'admet  pas  la  puissance  patemelle ;  et 
r^ciproquement  un  fils  de  famille  domicile  dans  une  coutume  qui  n*admet 
pas  la  puissance  patemelle,  peut,  sans  Pautorisation  de  son  p^re,  aligner 
les  biens  qn'il  poss^de  dans  les  pays  de  droit  ^crit.  Par  la  m^me  raison, 
un  fils  n^  k  Senlis,  oQ  la  coutume  proscrit  forroelleraent  toute  puissance 
patemelle,  quoique  nourri  et  entretenu  par  son  p^re,  peut  acqu^rir  poor 
lui-m^me  en  Hainaut  et  dans  les  pays  de  droit  6crit  Et  i^ciproque- 
ment,  un  fils  de  fam'dle  n^  en  Hainaut  ou  dans  un  pays  de  droit  ^crit,  ne 
peat  8*approprier  les  biens  qu'il  acqulert  dans  la  coutume  de  Senlis, 
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holds,  that  a  law,  which  prohibits  an  unemancipated  son 
to  make  a  testament,  is  personal ;  but  he,  at  the  same 
time  asserts,  that  this  will  not  prevent  him  from  making 

lorsque  sea  acquLsitions  ne  r^uniusent  pas  toutes  les  circonstances  re- 
quises  pourqu'elles  tombent  dans  le  p^culecastrenseyquasi-castrense  ou 
adventice. 

**  Troisi^roement,  la  puissance  paternelle  donne  au  p^re,  dans  les  pays 
de  droit  6crit  et  dans  quelques  coutumes,  la  jouissance  des  biens  de  seB 
enfans.  Cettc  jouissance  est,  k  la  v^rit^,  un  accessoire  de  la  puissance 
paternelle ;  mais  elle  ne  forme  dans  les  enfans  ni  capacity  ni  incapacity : 
le  statutqui  la  d^fere,  n'a  pas  besoin,  pour  son  execution,  du  minist^re  de 
rhomme ;  11  agit  seul ;  Thomme  n'a  hen  d  faire.  On  ne  pent  done  pas  ap- 
pliquer  ici  les  raisons  qui  ont  d^termin^  l*esp^ce  de  concordat  tacite  dont 
nous  avons  parl6.  Quel  inconvenient  y  a-t-il  k  restreindre  cette  jouis- 
sance au  territoire  des  lois  ou  coutumes  qui  Taccordent  ?  Quoi !  parce- 
qu'un  p^re  jouira  des  biens  que  ses  enfans  ont  dans  une  province,  et  qu'il 
ne  jouira  pas  de  ceux  qu'ils  ont  dans  une  autre,  I'ordre  public  aerait 
troubU,  le  commerce  serait  d^rang^ !  Non.  II  n^  a  pas  en  cela  plus 
de  trouble  ni  plus  de  confusion,  qu'^  succ^der  k  un  d^funt  dans  une  cou- 
tume,  et  de  ne  pas  lui  succ^der  dans  une  autre. 

'f  II  est  done  constant  que  le  systeme  du  president  Bouhier  se  peat 
pas  ee  sootenir,  et  que  le  statut  qui  donne  it  un  p^re  I'usufruit  des  biena 
des  enfans  qull  a  sous  sa  puissance,  n*est  pas  personnel.  Maia  est-il 
pnrement  r^el,  comme  le  pretend  Boullenois,  ou  bien  est-il  personnol- 
r^el,  c*est-A-dire,  faut-il,  pour  qu'il  produise  son  effet,  que  le  p^re  soit 
domicilii  dans  une  coutume  qui  ad  met  la  puissance  paternelle?  C'eat 
la  difficult^  qui  nous  reste  &  r^soudre. 

**  Le  principal  pent  subsister  sans  les  accessoires :  mais  lea  accessoirea 
ne  peuvent  jamais  subsister  sans  le  principal.  Ce  principe  est  auasi  clair 
qu*indubitable,  et  il  nous  condait  droit  k  la  decision  de  notre  queation. 

**  Ainsi,  la  puissance  paternelle  peut  avoir  lieu  sans  I'usnfruit  dont  nous 
parlons  ici.  La  coutume  de  Douai  nous  en  fournit  un  exemple,  puisqu'elle 
admet  I'une  chap.  7,  art.  2,  et  qu'elle  exclut  Pautre  par  son  silence,  com- 
me Ta  decide  le  parlement  de  Flandre,  par  un  arret  du  27  Janvier  1739 
rendu  au  rapport  de  M.  de  Casteele  de  La  firiarde,  en  favour  du  marquia 
de  Sin,  centre  les  sieurs  et  demoiselles  d'Aoust. 

^  Mais  Pusufruit  ne  pent  avoir  lieu  sans  la  puissance  paternelle,  dont 
il  n'est  que  I'accessoire.  Un  p^re  ne  peut  done  en  jouir,  s'il  n'a  see  en- 
fans sous  sa  puissance,  et  par  consequent  s'il  n'est  domicilii  dans  une 
coutume  qui  admet  la  puissance  paternelle.  Un  p^re  qui  6manciperait 
son  fils  au  moment  mime  de  sa  naissance,  n'aurait  certainement  aucun 
droit  k  Pusufruit  des  biens  que  cet  enfant  acquerrait  ensuite,  soit  dans 
la  coutume  du  domicile  qu'il  avait  alors,  soit  dans  toute  autre  province. 
Or^ce  que  ce  pdre  est  auppos^  faire,  la  loi  le  fait  elle-m6me  dans  les  cou- 
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a  testament  of  moveable  property  in  othw  countries, 
where  it  is  permitted ;  because  this  case  is  a  mere 
exception  from  his  general  incapacity,  and  also  falls 
within  the  rule,  that,  in  a  conflict  of  real  and  personal 
laws,  the  latter  must  yield.* 

§  463.  Without  going  farther  into  an  examination 
of  the  opinions  of  foreign  jurists  upon  this  subject,  it 
is  sufficiently  obvious,  what  difficulties  they  are  com- 
pelled to  encounter  at  almost  every  step,  in  order  to 
carry  into  effect  their  favourite  system  of  the  division 
of  laws  into  real  and  personal.  Thp.  ronr^;!^^!!  laiy  hag 
T^^nidrd  ail  4iy'iP  diffiri^^^'^''  ^y  a  simple  and  yniform 
test.  It  declares,  that  the  law  of  the  situs  shall  ex- 
clusively govern  in  regard  to  all  rights,  interests,  and 
titles,  in  and  to  immoveable  property.  Of  course  it 
cuts  down  all  attempts  to  introduce  all  foreign  laws, 
whether  they  respect  persons  or  things,  or  give  or  with- 
hold the  capacity  to  acquire  or  to  dispose  of  immove- 
able property.* 

tumes  qui  n'admcttent  pas  la  puissance  paternelle  ;  elle  ^mancipe  cet  en- 
fant d^s  qu'il  voit  le  jour,  et  cons^queniment  elle  soustrait  les  biens  qu*il 
aura  flans  la  suite,  A  Tusufruit  que  son  p^re  en  aurait  eu  sans  cette  Eman- 
cipation."    Merlin,  Repertoire,  Puissance  Paternelle,  §  7,  p.  145, 146. 

i  Merlin,  Repertoire,  Testament,  §  1,  n.  5,  art  1,  p.  310. 

s  See  Brodie  v.  Barry,  2  Ves.  &  Beames  R.  127. 
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CHAPTER  XL 

WILLS    AND    TESTAMENTS. 

§  464  Having  taken  these  general  views  of  the 
operation  of  foreign  law  in  regard  to  moveable  property, 
and  immoveable  property,  and  ascertained,  that  the  gen- 
eral principle  adopted  in  relation  to  the  former  is,  that 
it  is  governed  by  the  law  of  the  domicil  of  the  owner, 
and  in  relation  to  the  latter,  that  it  is  governed  by  the 
law  of  the  place,  where  it  is  locally  situate ;  we  now 
come  to  make  a  more  immediate  application  of  these 
principles  to  two  of  the  most  important  classes  of  cases 
arising,  constantly  and  uniformly,  in  all  civilized  hu- 
man societies.  One  is,  the  right  of  a  person  to  dispose 
of  his  property  after  his  death ;  the  other  is  the  right 
of  succession  to  the  same  property,  in  case  no  postmort- 
uary  disposition  is  made  of  it  by  the  owner.  The 
former  involves  the  right  to  make  last  wills  and  testa- 
ments; and  the  latter  the  title  of  descent  and  the  dis- 
tribution of  property  ab  intestato.  We  shall  accordingly 
in  this  chapter  discuss  the  subject  of  foreign  law  ex- 
clusively in  relation  to  testaments,  successions,  and  dis- 
tributions of  moveable  arid  immoveable  property. 

§  465.  And  first  in  relation  to  testaments  of  move- 
able property.  It  is  now  a  well  settled  principle 
in  the  English  law,  that  a  will  of  personal  property, 
regularly  made  according  to  the  law  of  the  testator's 
domicil,  is  suflScient  to  pass  such  property  in  every 
other  country,  in  which  it  is  situate.  But  this  doctrine, 
though  now  very  firmly  established,  was  for  a  great 
length  of  time  much  agitated  in  Westminster  Hajl."     In 

^  See  Brodle  o.  Barry,  2  Ves.  and  Beaiue8,R.  137, 131;  Bempde  «, 
JohoBtoiie,  3  Ves.  R.  193, 200. 
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Sill  vs.  Worswick/  Lord  Loughborough  laid  down  the 
doctrine,  that,  with  respect  tb  the  disposition  of  movea- 
ble property,  with  respect  to  the  transmission  of  it, 
either  by  succession,  or  the  act  of  the  party,  it  follows 
the  law  of  the  person.*  The  owner  in  any  country  may 
dispose  of  his  personal  property.  In  Bruce  ».  Bruce,* 
Lord  Thurlow  asserted  the  same  doctrine  as  to  suc- 
cession to  personal  property,  and  by  implication  as  to 
wills  ;  and  Lord  EUenborough  put  it  as  clear,  in  Potter 
«?.  Brown.^  He  observed,  "It  is  every  day's  expe- 
rience to  recognise  the  law  of  foreign  countries,  as 
binding  on  personal  property  ;  as  in  the  sale  of  ships, 
condemned  as  prize  by  the  sentences  of  foreign  courts, 
the  succession  to  personal  property  by  will  or  intesta- 
cy of  the  subjects  of  foreign  countries."  But  antece- 
dently to  this  period  many  learned  doubts  and  discus- 
sions had  existed  on  the  subject.^  And,  in  the  Duchess 
of  Kingston's  case,  a  will  of  personal  property  execut- 
ed in  France,  but  not  in  conformity  to  the  laws  of  that 
country,  was  admitted  to  probate  in  the  Ecclesiastical 
courts  of  England  in  1791,  being  duly  executed  ac- 
cording to  the  English  Forms,  although  she  was  domi- 
ciled in  France  at  the  time  of  making  the  will  and 
also  at  the  time  of  her  death.J 

^  466.  At  so  late  a  period  as  1823,  Sir  John  NichoU 
doubted,  whether  a   will  of  pergonal  property  made 

1  Ommarey  v.  Bingham,  cited  5  Ves.  757 ;  3  Hagg.  Eccles.  R.  414, 
note ;  Stanley  v.  Barnes,  3  Hagg.  Ecclea.  R.  373 ;  Hogg  v.  Lashlej,  3 
Hagg.  Eceles.  R.  415,  note. 

a  H.  Black.  690. 

8  9  Bos.  &  Pull.  229,  note. 

4  5  East  R.  130. 

5  See  Bemde  V.  Johnstone,  3  Ves.  198,  200;  Somervillev.  Somer- 
ville ;  5  Ves.  750 ;  Balfour  v.  Scott,  6  Brown  Pari.  Cas.  550.  Tomlin's 
Edit ;  S.  C.  2  Addams,  Eceles.  R.  15,  note. 

0  See  2  Addams,  Eceles.  R.  21. 
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abroad  by  an  English  subject  domiciled  abroad,  ought 
to  be  held  valid,  unless  it  was  executed  in  conformity  to 
the  forms  prescribed  by  the  English  law.  The  ground 
of  his  doubt  was>  whether  an  English  subject  was  en- 
tided  exuere  patriam  so  far  as  to  select  a  foreign 
domicil  in  complete  derogation  of  his  native  domicil, 
and  thus  to  render  his  property  inJSngland  distributable 
by  succession  or  testament  according  to  the  foreign  law. 
He  took  a  distinction  between  testacy  and  intesta- 
cy (assuming,  for  the  sake  of  argument,  that  in  the  lat- 
ter case  the  foreign  law  might  prevail),  thinking,  that 
cases  of  testacy  might  be  governed  by  very  different 
considerations  from  those  of  intestacy.  And,  even,  if  a 
will,  executed  according  to  the  law  of  the  place  of  the 
testator's  domicil,  would  in  such  a  case  be  valid,  he  con- 
tended, that  it  by  no  means  followed  universally,  and 
upon  principle,  that  a  will,  to  be  valid,  must  strictly  con- 
form to  that  law,  which  would  have  regulated  the  suc- 
cession to  the  testator's  property,  if  he  had  died  intes- 
tate. And,  therefore,  heheld,  that  a  will  of  personaJ 
^ropertyy  made  by  a  BntislT  subject  in  franco,  ac- 
cording  to  thejorais  of  the  English  law,  was  good  as 
to  such  property  situate  in  England.  He  admitted, 
that  as  to  British  subjects  domiciled  in  any  part  of 
the  United  Kingdom,  the  law  of  their  domicil  must  gov- 
ern in  regard  to  successions  and  wills ;  and  so,  the  like 
law  must  govern  in  regard  to  successions  and  wills  of 
foreigners  resident  abroad.  The  restriction,  which  he 
sought  to  establish,  was,  that  a  British  subject  could 
not,  by  a  foreign  domicil,  defeat  the  operation  of  the  law 
of  Us  own  country,  as  to  personal  property  situate  in 
the  latter.  * 


1  ^CwliDc;,^.  Thorptqfiu  2  Addams  Eccles.  R.  6^  latoSSw 

Carfi.  50 
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§  467.  To  this  opinion  the  same  learned  judge  firm- 
ly adhered  in  a  still  later  case.    But  upon  an  appeal, 

the  decision  was  overturned  by  the  High  Court  of  Del- 
egates, and  the  doctrine  fully  established,  that  the  law 
of  the  actual  foreign  domicil  of  a  British  subject  is 
exclusively  to  govern  in  relation  to  his  testament  of 
personal  property  ;  as  it  would  in  the  case  of  a  mere 
foreigner.  *  This  case  is  the  stronger,  because  it  was 
the  case  of  a  will,  and  several  codicils,  made  accordiog 
to  the  law  of  Portugal,  and  also  of  several  codicils  made, 
not  according  to  the  law  of  Portugal,  where  the  testate 
was  domiciled.  The  will  and  codicils  executed  accord- 
ing to  the  Portuguese  law  were  held  valid ;  the  others 
were  held  invalid. 

^  468.  The  same  doctrine  is  as  firmly  established 
in  America.  The  earliest  case,  in  which  it  was  directly 
in  judgment,  is  jDesesbats^  t?.  ^ergniers  ^  in  the  Su- 
preme Court  of  Pennsylvania  in  1808;  and  this  case 
may  be  truly  sadd  to  have  led  the  way  to  the  positive 
adjudication  of  this  important  and  difiicult  doctrine. 
There,  a  foreign  testator,  domiciled  abroad,  had  made  a 
will  of  his  personal  estate,  invalid  according  to  the  law 
of  his  domicil,  but  valid  according  to  the  law  of  Penn- 
sylvania ;  and  the  question  was,  whether  it  was  compe- 
tent and  valid  to  pass  personal  property  situate  in  Penn- 
sylvania. The  Court  decided,  that  it  was  not ;  and  as- 
serted the  general  doctrine,  that  a  will  of  personal  es- 
tate must,  in  order  to  pass  the  property,  be  executed 
according  to  the  law  of  the  place  of  the  testator's  dom- 
icil at  the  time  of  his  death.  If  void  by  that  law,  it  is 
a  nullity  every vi^here,  although  it  is  executed  with  the 


\SZ  **  Barnes^  3  Hagg.  Eccles.  Rep.  373  to  465. 
il  Bmnej,  R.  33a 
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formalities  required  by  the  law  of  the  place,  where 
the  personal  property  is  locally  situate.  The  Court 
asserted,  that  in  this  respect  there  was  no  differ- 
ence between  cases  of  succession  by  testament,  and  by 
intestacy.  ^  The  same  doctrine  has  been  repeatedly 
recognised  by  other  American  courts,  and  may  now  be 
deemed,  as  of  universal  authority  here.* 

^  469.  In  Scotland  the  doctrine  was  formerly  involv- 
ed in  many  doubts.  By  the  law  of  Scotland,  illegiti- 
mate persons  are  not  deemed  capable  of  making  a  will ; 
and  hence  a  will  of  moveables  in  Scotland,  made  by 
such  a  person,  domiciled  in  England,  was  formerly  held 
in  Scotland  to  be  invalid. '  And  in  like  manner  a  nun- 
cupative will,  being  in  Scotland  invalid,  was  formerly 
held  invalid  to  pass  moveables  in  Scotland,  although 
the  will  was  made  in  England  (where  such  a  will  is 
valid)  by  a  person  domiciled  there.^  But  the  general 
doctrine  is  now  the  same  in  Scotland,  as  in  England. 
The  law  of  the  domicil  universally  prevails,  as  to  suc- 
cessions and  wills  of  moveables  in  other  countries.  ^ 

^  470.  Foreign  jurists  are  as  generally  agreed,  as  to 
the  doctrine  in  regard  to  moveables,  upon  the  ground, 
maintained  by  all  of  them,  that  mobilia  sequuntur  per- 
sonam.^   3.  Voet  lays  down  the  rule  in  the  following 

i  1  Binn.  R.  396. 

*  See  Holmes  «.  Remsen,  4  John.  Ch.  R.  460, 469 ;  Hanrey  v.  Rich- 
ards, 1  Maioii,  R.  381,  and  cases  cited,  p.  408,  note ;  Dixon's  £z'or8  e. 
Ramsay's  Ezo'rs,  3  Cranch,  R.  319;  De  Sobry  e.  De  Laistre,  2 
Harr.  and  John.  R.  193, 934. 

<  Ersk.  Inst  E  3,  tit  3,  $  41,  p.  515 ;  3  Kaims,  Equity,  B.  3,  ch.  8,  $  3. 

^  3  Kaims,  Equity,  B.  3,  ch.  8,  §  3,  p.  345. 

'  See  Bempde  v.  Johiistone,  3  Ves.  198,  201 ;  Somerville  v.  Somer- 
tille,  5  Ves.  R.  757 ;  Brodie  e,  Barry,  3  Ves.  ii  Beames,  137, 131,  and  the 
eases  cited  § 465 ;  Ersk. Inst  B. 3,  tit  3,§40,41;  3 Kaims, Equity, ch. 
8,  §3. 

6  See  6  BouUenois,  Obsenr.  38,  p.  696  to  731 ;  Cochin,  (Envres, 
Tom  5*  p.  85. 
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terms.  In  successianibMj  testandi  facultatef  contracti- 
husj  aliisquej  fnobUia,  uHcunque  sitaj  regi  debere  dond- 
cUiijurey  non  vero  legibus  lod  iUius,  in  quo  naturcUiter 
sunt  constituta.  ^ 

^471.  Vattel  has  spoken  in  terms,  admitting  of  more 
question,  as  to  the  extent  of  their  meaning.  After  ob- 
serving, that  a  foreigner  in  a  foreign  country  has  by 
natural  right  the  liberty  of  making  a  will,  he  remarks, 
*^  As  to  the  form  or  solemnities  appointed  to  settle  the 
validity  of  a  will,  it  appears,  that  the  testator  ought  to 
observe  those,  which  are  established  in  the  country, 
where  he  makes  it,  unless  it  be  otherwise  ordained  by 
the  laws  of  the  state,  of  which  he  is  a  member ;  in 
which  case  he  will  be  obliged  to  observe  the  forms, 
which  they  prescribe,  if  he  would  validly  dispose  of  the 
property,  which  he  possesses  in  his  own  country.  The 
foreign  testator  cannot  dispose  of  his  property,  movea- 
ble or  immoveable,  which  be  possesses  in  his  own  coun- 
try, otherwise  than  in  a  manner  conformable  to  the  laws 
of  that  country.  But  as  to  moveable  property,  specie, 
and  other  effects,  which  he  possesses  elsewhere,  which 
he  has  with  him,  we  ought  to  distinguish  between  the 
local  laws,  whose  effect  cannot  extend  beyond  the  ter- 
ritory, and  those  laws,  which  peculiarly  affect  the  char- 
acter of  citizens.  The  foreigner,  remaining  a  citizen  of 
his  own  country,  is  still  bound,  by  these  last  men- 
tioned laws,  wherever  he  happens  to  be,  and  is  obliged 
to  conform  to  them  in  the  disposal  of  his  personal  pro- 
perty, and  all  his  moveables  whatsoever.  The  laws  of 
this  kind,  made  in  the  country,  where  he  resides  at  the 
time,  bat  of  which  he  is  not  a  citizen,  are  not  obliga- 
tory  with  respect  to  him.    Thus,  a  man,  who  makes  his 

i  J.  Voet  ad  Pand.  Lib.  1,  Ut  4,P. 2,  ^  11,  p.  44 
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will,  and  dies  in  a  foreign  country,  cannot  deprive  his 
widow  of  the  part  of  his  moveable  effects,  assigned  to 
that  widow  by  the  laws  of  his  own  country.  A  Genevan, 
obliged  by  the  laws  of  his  country  to  leave  a  portion  of 
his  personal  property  to  his  brothers  or  cousins,  if  they 
are  his  next  heirs,  cannot  deprive  them  of  it  by  making 
his  will  in  a  foreign  country,  while  he  continues  a  citi- 
zen of  Geneva.  But  a  foreigner,  dying  at  Geneva,  is 
not  obliged  in  this  respect  to  conform  to  the  laws  of 
the  Republic.  The  case  is  quite  otherwise  in  respect 
to  local  laws.  They  regulate,  what  may  be  done  in 
the  territory,  and  do  not  extend  beyond  it.  The  testa- 
tor is  no  longer  subject  to  them,  when  he  is  out  of  the 
territory ;  and  they  do  not  affect  that  part  of  his  pro- 
perty which  is  also  out  of  it  The  foreigner  is  obliged 
to  observe  those  laws  in  the  country,  where  he  makes 
his  will,  with  respect  to  the  goods  he  possesses  there."  * 
^  472.  Vattel  is  in  this  passage  principally  consider- 
ing the  effect  of  the  law  of  a  foreign  country  upon  a 
foreigner,  who  is  resident  there.  And  there  can  be 
no  doubt,  that  every  country  may  by  its  laws  prescribe 
whatever  rules  it  may  please,  as  to  the  disposition  of  the 
moveable  property  of  its  citizens,  either  inter  vivos  or 
testamentary.  But  it  is  eqnally  clear>  that^  such  rules  are 
nf  Tin  nhligatinn,  as  in  mQveab|ft  property  in  nny   0^^^ 

rniintry ;  nnd  ran  hfi  in  fnrrg  there  only  by  the  comity  of 
flfitioDSr  So  that  a  will  of  such  moveable  property,  made 
in  the  foreign  country, where  he  is  domiciled,  and  accord- 
ing to  its  laws,  will  be  held  valid,  whatever  may  be  the 
validity  of  such  will  in  the  country,  to  which  the  testator 
owes  his  allegiance  by  birth.  But  the  discussion,  in 
which  we  are  engaged,  does  not  respect  the  effect  of  any 

i  Vattel^.  2,  ch.  8,  §  111. 
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local  prohibitory  laws  over  moveable  property  within 
the  territory ;  but  the  general  principles,  which  regulate 
the  disposition  of  it,  when  no  such  prohibitory  laws 
exist  And,  here,  by  the  general  consent  of  foreign 
jurists,  the  law  of  the  domicil  of  the  testator  governs 
as  to  transfers  inter  vivos  and  testamentary.  ^ 

^  473.  But  it  may  be  asked,  What  will  be  the  effect 
of  a  change  of  domicil  after  a  will  is  made  of  personal 
property,  if  it  is  valid  by  the  law  of  the  place,  where 
the  party  was  domiciled,  when  it -was  made,  and  not 
valid  by  the  law  of  his  domicil  at  the  time  of  bis  death  ? 
The  terms,  in  which  the  general  rule  is  laid  down,  suffi- 
ciently establish  the  principle,  that  in  such  case  the 
will  is  void,  for  it  is  the  law  of  ^e  actual  domicil, 
which  must  govern.* 

^  474.  We  next  pass  to  the  consideration  of  wills 
made  of  immoveable  property.  And  here  the  doctrine 
of  the  common  law  is  clearly  established,  that  the  law 
of  the  place,  where  the  property  is  locally  situate,  is  to 
govern  as  to  the  capacity  of  the  JgaUtitf;.the  extent  of 
his  power  to  dispose  of  the  property,  an^  the  forms  and 
sol^jjuutisiiip  give  the^jKilLits  due  attestation  and  eP 
feet.* 

§  476.  The  doctrine  of  foreign  jurists  does  not,  as 
we  lyave  g^en^  entirely  accord  with  that  of  the  com- 

1  See  Ante  §  465 ;  Hertii  Opera,  De  Collis.  Leg.  $  4,  n.  6,  p.  113 ; 
Pothier,  Gout  d'Orl^ans,  ch.  1,  §  2,  n.  34 ;  Voet  ad  Pand.  Tom.  2,  Lib. 
88,  Ut.  17,  §  34. 

>  See  Deseflbats  v.  Berquier,  1  Binn.  R.  336 ;  Potinger  v.  Wightmaii, 
3  Meriv.  R.  59,  68 ;  Henry  on  Foreign  Law,  Appz.  196 ;  2  BotiUe- 
nois,  ch.  1,  p.  2,  fee. ;  Id.  7,  &c. ;  Id.  54 ;  Id  57 ;  Ante  §  55  to  74 

3  poppin_i>, Coppin^2  P.  Will.  291,  293 ;  SF'^nhi^^-n  f  l^^.^^^r"***  > 

U.  States  ^CxOBbfL,  7  Cranch,  115 ;  Holmes  v.  Remsen,  4  John.  Ch.  R. 

^460 ;  Sr  &.  20  John.  R.  229 ;  McCormick  v.  Sullivant,  10  Wheaton  R. 

192,202;  WiUsj^jJIj^wper,  2  JHamm.  6^124 ;  Heniy  on  Foreign  Lav, 

p.  13, 15 ;y<£te,  §  m^,^  p     ^ 
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mon  law ;  but  even  among  them  there  is  great  weight 
of  authority  in  favour  of  the  general  principle.  Put- 
tififr  ^1^^  of  v^^w  t|}e  questions,  as  to  the  form  and  so- 
lemnilies  of  acts,  and  ihe  yapa^^ii^y  ^t  thfj  ^pstator7 
UDOn  which  we  have  alcfiadf  CQaunented,)  here  seems 


a  general  coincidence  of  opinion,  that  the  lex  rei  9itiB 
must  govern  as  to  wills  of  immoveable  property.  Thus 
John  Voet  says,  Bona  defuncti  immobilia  et  qua  juris 
ifUerpretatiaiie  pro  tcUibus  habentur^  deferri  secundum 
leges  loci^  in  quo  sita  sunt}  Dumoulin's  opinion  is  to 
the  same  effect ; '  so  is  that  of  Hertius.'  D'Aguesseau 
deems  it  a  mere  waste  of  time  to  do  more  than  state 
the  general  rule.^  Paul  Voet  has  staled  the  doctrine 
in  an  expressive  manner,  J^on  tamen  statutum  person- 
ale  sese  extendit  reguiariter  ad  bona  immobilia  alibi 
sita}  In  another  place  he  says,  Immobilia  stalutis  lod 
ubi  sitay  mobUia  lod  statutist  ubi  testator  habuit  domi'- 
ciUum}  In  another  place  he  says.  Quid,  si  itaque  con- 
tentio  de  aliquo  jure  in  re,  seu  ex  ipsd  re  descendefUe  ; 
vel  ex  contractu^  vel  actione  personalis  sed  ad  rem  scrip- 
tdy  an  spectabiiur  loci  statutum^  ubi  dominvs  habet 
domicilium^  an  statutum  rei  siUB  1  RespondeOj  statu- 
tum rei  sita}  And  in  another  place  he  adds,  Sive  in 
rem  sive  in  personam  loquatur  statutum^  ad  bona  ex- 
tra territorium  non  extenditur^  Consideratvr  namque  bo- 
norum  dominuSy  ut  duplex  homo ;  quoad  bona  nempe 
sita  in  uno  ferritorio  est  unus  homo ;  et  quoad  cUterius 


1  Voet  ad  Pand.  Lib.  38,  Ut  17,  §  34,  p.  596. 

•  1  Froland,  M6m.  65;  Id.  779. 

>  1  Hertit  Opera,  De  Collia.  Leg.  §  4,  n.  9,  p.  125. 
4  D'Aguesaeau,  CEuTrea,  Tom.  4,  p.  636, 637.    See  Cochin,  CEa?ree, 
Tom.  4.  p.  555^ 
ft  P.  Voet  De  Sut  §  4,  ch.  2,  n.  6,  p.  ISa 

•  P.  Voet  De  SUt  §  4,  ch.  3,  n.  10,  p.  135. 
7Id.$9,ch.l,ii.9,p.3SI. 
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territorii  bona  est  alius  homo}  And  this  is  certainly 
the  doctrine  of  the  common  law ;  for  a  man  may  have 
a  capacity  to  take  real  estate  in  one  country,  when  he 
is  totally  disabled  to  take  it  in  another.  BouUenois, 
(as  we  have  seen),  lays  it  down  among  his  general 
principles,  that,  when  the  personal  laws  of  the  domicil 
are  in  conflict  with  the  real  laws  of  the  same  or  of  a  for- 
eign country,  ihe  personal  are  to  yield ;  and  that,  when 
the  real  laws  of  the  domicil  are  in  conflict  with  the 
real  laws  of  another  country,  both  have  effect  within 
their  own  territory  according  to  the  laws  thereof.* 

^  476.  Huberus  expounds  the  subject  at  large,  and 
says,  that  his  observations  as  to  the  validity  of  acts  done 
according  to  the  lex  locij  ^  do  not  apply  to  immoveable 
property,  since  it  is  considered,  not  as  depending  upon 
the  free  disposition  of  the  head  of  the  family  (pater 'fa- 
miliar);  but  as  having  certain  marks  impressed  upon  it 
by  the  laws  of  every  commonwealth,  in  which  it  is  situ- 
ate, which  remain  indelible  therein,  whatever  the  laws  of 
other  governments,  or  the  dispositions  of  private  per- 
sons may  establish  to  the  contrary.  For  it  would  cause 
great  confusion  and  prejudice  to  the  commonwealth, 
where  immoveable  property  is  situate,  that  the  laws  pro- 
mulgated concerning  it  should  be  changed  by  any  other 
acts.*'  "  Hence,  (he  adds,)  a  Frizian,  having  lands 
and  houses  in  the  province  of  Groningen,  cannot  make 
a  will  thereof,  because  the  laws  there  prohibit  any  will  to 
be  made  of  such  real  estate  ;  and  the  Frizian  laws  can- 
not affect  real  estate,  which  constitutes  an  integral  part 
of  a  foreign  territory." '  And  yet,  with  this  clear  prin- 
ciple in  view,  he  proceeds  to  declare,  "  that  this  does  not 


1  1  Boullenois,  154. 

>  1  Boullenois,  Pr.  G^n.  90,  31,  p.  a 

9  Huberus,  Lib.  1  tit  3,  §  15. 
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contradict  the  rule,  which  he  had  already  laid  down, 
that  if  a  will  is  valid  by  the  law  of  the  place,  where  it 
is  made,  it  ought  to  have  effect  even  in  regard  to  real 
property,  situate  in  foreign  countries,  by  whose  laws 
such  property  may  be  passed  by  a  will ;  because  the 
diversity  of  laws  in  that  respect  does  not  affect  the 
soil,  neither  speaks  of  it,  but  simply  directs  the  man- 
ner of  making  the  will,  which  being  rightly  done,  the 
law  of  the  commonwealth  does  not  prohibit  the  in- 
strument to  have  validity  in  regard  to  immoveables,  in- 
asmuch as  no  characteristic  or  incident  impressed  by 
the  laws  of  the  country  are  injured  or  diminished/*  ^ 

^  477.  Burgundus  lays  down  the  doctrine  in  general 
terms,  that  in  every  thing,  which  regards  land  and  oth- 
er real  inheritances,  it  is  the  law  of  the  situation,  which 
is  to  decide.  — And  he  applies  it  specially  to  wills.  So- 
lemnitates  testamenti  ad  jura  personalia  non  perti- 
nenty  quia  est  qyuRdam  qudlitas  bonis  ipsis  impressa^  ad 
quam  tenelur  respicere,  quisquis  in  bonis  aliquid  alterat. 
jYam  si  ex  solemni  testamento  nascitvr  jus  in  ipsd  re^ 
quomodo  id  potest  pmstare  alterius  regionis  comuetu- 
do^  qwB  alienis  fandis  alterationis  necessitatem  imponere 
non  potest.  Hoc  enim  esset  jus  dicere  extra  territorium^ 
cui  impune  nonparetur}  There  is  a  great  deal  of  solid 
sense  in  these  remarks ;  and  they  form  a  satisfactory 
answer  to  the  distinction  propounded  by  Huberus. 

^  478.  The  Scottish  law  is  in  perfect  coincidence 
with  the  common  law  on  this  subject.  Erskine, 
in  a  passage  already  cited,  has  stated,  that  in  the 
conveyance  of  an  immoveable  subject,  or  of  any  right 
affecting  heritage,  the  owner  must  follow  the  solemni- 

1  Huberas,  Lib.  1,  tit  a,  §  15 ;  Id.  §  4, 5. 

s  1  Boullenoie,  p.  151 ;  See  also  Heniy  on  Foreign  Law,  p.  ^,  96. 
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ties  established  by  the  law,  not  of  the  country,  where  he 
signs  the  instrument,  but  of  the  state,  in  which  the  her- 
itage lies.  And  even  if  all  due  solemnities  are  observ- 
ed, still  no  estate  will  pass,  unless  in  conformity  with 
the  local  law.  Hence,  (he  adds),  a  foreign  testament  be- 
queathing heritable  subjects,  situate  in  Scotland,  is  not 
sustained  in  Scotland,  though  by  the  law  of  the  country 
where  the  testament  was  made,  a  heritage  might  have 
been  actually  settled  ;  because  by  the  Scottish  law  no 
heritable  subject  can  be  disposed  of  in  that  form,' 

§  479.  Vattel  (as  we  have  seen)  adopts  the  same 
rule,  as  a  general  one  of  the  jus  gentium.  As  to  be- 
quests, he  asserts  in  the  most  positive  terms,  that,  when 
they  respect  immoveables,  they  must  be  conformable 
to  the  law  of  the  country,  where  they  are  situated.*  If 
it  were  necessary,  many  opinions  of  other  foreign  ju- 
rists might  be  cited  to  the  same  effect ;  but  it  would 
encumber  these  pages  to  give  them  a  more  extended 
review. 


1  Enikine'B  Inst  B.  3,  tit  2,  §  41,  p.  51  £s  516;  2  Kaims,  Eqaity,  B.  3» 
cb.  8,  §  3. 
8  Vattel  B.  2,  ch.  7,  §  85,  cb.  8,  §  103, 110,  111. 
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§  480.  Having  considered  the  operation  of « foreign 
law,  in  regard  to  testaments  of  moveable  and  of  im- 
moveable property,  we  next  proceed  to  the  right  of 
succession  in  cases  of  intestacy,  or,  as  the  phrase  is, 
of  succession  ab  intestato.  And,  here,  the  preceding 
discussions  have  left  little  more  to  be  done,  than  to 
state  the  general  principle  applicable  to  each  species  of 
property. 

§  481.  First,  in  relation  to  moveable  property.  The 
universal  principle,  now  recognised  by  the  common  law, 
though  it  was  formerly  much  contested,  is,  that  the 
succession  to  personal  property  is  governed  exclusively 
by  the  law  of  the  actusd  domicil  of  the  intestate  at  the 
time  of  his  death.  It  is  of  no  consequence,  what  was 
the  country  of  birth,  or.  of  any  former  domicil,  or  what 
is  the  actual  situs  of  the  personal  property  at  the  time 
of  his  death ;  it  devolves  upon  those,  who  are  entided 
to  take  it,  as  heirs  or  distributees,  according  to  the  law 
of  his  actual  domicil.^  Hence,  if  a  Frenchman  dies 
intestate  in  America,  all  his  personal  property,  whether 
it  be  in  America  or  in  France,  is  distributable  according 
to  the  statute  of  distributions  of  the  state,  where  he 
then  resided,  notwithstanding  it  may  differ  essentially 
from  the  distribution  prescribed  by  the  law  of  France. 
And  this  doctrine  is  maintained  with  equal  broadness 
by  the  generality  of  foreign  jurists.' 

1  Rodemburcf,   De    Div.  Stat.  P.  2,  tit  3,  ch.  2,  p.  59 ;  2  BouUenoM, 
p.  54 ;  £rakine,  Inst  B.  3,  tit  9,  §  4. 
9  The  authorities  to  suatain  this  point,  have  been  already  cited, 
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^  482.  Paul  Voet  has  put  the  principle  m  a  compen- 
dious manner.  Verum  an,  quod  de  immobilibus  dictum, 
idem  de  mobilibtis  statuendum  erit  1  Respondeo,  quod 
no7i.  Quia  illorum  bonortim  nomine  nemo .  censetur 
semet  loci  kgibus  subjecisse.  Ut  qutB  res  certum 
locum  non  habent,  quia  facile  de  loco  in  locum  trans- 
feruntur;  adeoque  secundum  loci  statuta  regulantur, 
ubi  domidlium  habuit  defunctus} 

§  483.  Secondly,  in  relation  to  immoveable  prop- 

Certy.  And  here  a  very  different  principle  prevails. 
The  descent  and  heirship  of  real  estate  is  exclusively 
governed  by  the  law  of  the  country,  within  which  it  is 
actually  situate.  No  person  can  take  except  those, 
who  arejecognised  as  legitimate  heirs  by  the  laws  of 
that  country ;  and  they  take  in  the  proportions,  and 
or3er,  which  those  laws  prescribe.  /This  is  the  indis- 
putable  doctrine  of  the  common  few.  7And,  however 
much  foreign  jurists  may  differ  on  otfier  points,  they 
are  here  generally  agreed ;  and  admit,  that  the  de- 
scent and  distribution  of  real  estate  must  be  governed 

ante  §  465  to  497.  But  a  few  may  be  here  referred  to.  Pipon  o.  Pipon, 
Ambler  R.  25 ;  Thome  v.  W^aikina,  2  Yes.  R.  35 ;  1  Chitty  on  Comm. 
and  Manuf.  661 ;  Sill  v.  Wore  wick,  1  H.  BIax:k.  690,  691 ;  Bruce  v. 
Bruce,  2  Bos.  &  Pull.  229,  note ;  Hunter  v.  Potts,  4  T.  R.  182 ;  Potter 
V.  Brown,  5  East  R.  130;  Liverraore's  Dissert.  162,  163^  Olivier  o. 
Townes,  14  Martin  R.  99 ;  Shultz  v.  Pulver,  3  Paige  R.  182 ;  De  Sobry 
V.  De  Laistre,  2  Harr.  &  John.  R.  193,  224,  228 ;  Holmes  v.  Remsen, 
4  John.  Ch.  R.  460 ;  S.  C.  20  John.  R.  229 ;  De  Couche  v.  Savatier, 
3  John.  Ch.  R.  190 ;  Erskine's  Inst  B.  3,  tit.  2,  §  40,  41 ;  Id.  fi.  3,  tit  9, 
§  4 ;  2  Kaims,  Equity,  B.  3,  ch.  8,  §  3,  4,  p.  333,  345 ;  1  Boullenois,  358 ; 
2  Boullenois,  54 ;  Id.  57 ;  Fergusson  on  Marr.  and  Div.  346,  361 ; 
Vattel,  B.  2,  §  85, 103, 110,  111 ;  1  Hertii  Opera,  De  Collis.  Leg.  $  4, 
n.  26,  p.  135 ;  Huberus,  Lib.  1,  tit  3,  $  15 ;  Henry  on  Foreign  Law, 
p.  13, 14, 15 ;  Id.  46,  196 ;  Voet  ad  Pand.  Lib.  38,  tit  17,  §  34,  p.  596 ; 
Harvey  o.  Richards,  1  Mason  R.  418 ;  2  Froland,  Mto.  1294 ;  2  Dwar* 
ris  on  Statut  649. 
i  Voet  De  Stat  §  9,  ch.  1,  n.  8,  p,  255, 
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by  the  lex  rei  sitiB}  On  this  head  it  might  be  suffi- 
cient to  adopt  the  language  of  John  Voet  in  his  classi- 
fication of  real  and  personal  statutes.  He  reduces  to 
the  class  of  real  statutes  whatever  regards  inheritances. 
Quo  pertinent  jura  successionum  ab  intestdto ;  guonam 
ordine  ad  bona  qmeque  ab  intestato,  quisque  in  capita^ 
vel  stirpes,  vel  tineas,  vel  jure  primogenituriB  admit- 
tendus  sit ;  qud  ratione  legitimi  aut  iHegitimi,  agnati, 
cognati  vocentur  ;  quceque  his  sunt  simitia  plural 
Rodemburg  is  equally  decisive.  Jus  rebus  succedendi 
immobitibus  semper  a  loco  rei  sitiB  metiendtim^  And 
Dumoulin  gives  the  rule  in  the  most  consise  but  ener- 
getic terms.  Mobilia  sequuntur  personam  ;  immobilia 
situm^ 

§  484.  It  may  h^  proper  to  add,  that  in  the  in- 
terpretation  of  _  wills  of  immoveable  property,  and 
moveable  property,  if  the  description  of  persons,  who 

^  The  authorities  to  this  point  also  have  been  already  cited,  ante 
$  424  to  448.  See  poe  dem.  Birthwhistle  v.  Vardell,  5  B.  &,  Ores. 
438;  U.  S.  V.  Crosby,  7  Cranch  R.  115 ;  Kerr  v.  Moon,~9  Wheaton  R. 
566,  570;  McCormick  v.  SuUivant,  10  Wheaton  R.  192;  Darby  o. 
Mayer,  10  Wheaton  R.  469 ;  Hosford  v.  Nichols,  1  Paige  R.  220 ; 
Cutler  V.  Davenport,  1  Pick.  R.  81 ;  Wills  v.  Cowper,  2  Hamm.  R.  124 ; 
1  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  26,  p.  135 ;  1  Boulleuois,  25, 
223,  tic, ;  1  Froland,  M^m.  60,  61,  65  ;  Voet  De  Stat  §  4,  ch.  2,  n.  6, 
p.  123 ;  Voet  ad  Pand.  Lib.  1,  tit  4,  P.  2,  §  3,  p.  39 ;  Ersk.  Inst  B.  3, 
tit  2,  §  40,  41,  p.  515 ;  D'Aguesseaa,  (Euvres,  Tom.  4,  p.  637 ;  Huberus, 
Lib.  1,  tit  3,  §  15 ;  2  Dwarris  on  Statut  p.  649 ;  Rodemburg,  P.  2,  tit  2, 
ch.  2,  p.  59, 63 ;  2  Boullenois,  54, 57, 383 ;  2  Froland,  M^m.  ch.  27,  p.  1288. 

s  Voet  ad  Pand.  Lib.  1,  tit  4,  P.  2,  $  3,  p.  39. 

3  Rodemburg,  De  Div.  Stat  P.  2,  tit  2,  ch.  2,  p.  59 ;  2  Boullenois, 
54,57. 

<  2  Froland,  M^m.  1289;  — Paul  Voet  is  equally  as  expressive. 
^  Quid  si,  circa  successionem  ab  intestato,  statutorum  sit  difformitas  ? 
Spectabitur  loci  statutum,  ubi  immobilia  sita,  non  ubi  testator  moritur." 
(P.  Voet  De  Statut  §  9,  ch.  1,  n.  3,  p.  252.)  **  Quid  si  testamento  bona 
immobilia  relicta  diversis  subjaceant  statutis  ?  Idem  dicendum ;  nil 
enim  interest,  testatus  quis,  an  intestatus  decedat,  ut  locus  sit  regul».'' 
(Id.  n.  4,  p.  253.) 
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aire  to  take,  be  by  some  general  designation,  such  as 
^^hgiiV^r  *^next  of  kiq/^  ''\^sueJ'  or  ^^  yhildren^*^ 
ihay  ftrfi  ^p  be  ascertained  by  the  lex  loci  in  regard  to 
immoveable  property,  and  by  the  lex  domicilii  in  the 
case  of  moveable  property,  unless  the  context  fur- 
nishes some  guide  for  a  different  interpretation.  The 
like  rule  applies  to  descents  and  distributions  of  im- 
moveable and  moveable  property.^ 

§  485.  But  these  general  principles  still  leave  behind 
them,  even  in  the  common  law,  some  very  embarrass- 
ing difficulties ;  and  in  the  complex  systems  of  foreign 
law  the  latter  are  greatly  muhiplied.  Sir  William 
Grant  adverted  to  this  subject  in  an  important  case, 
and  said ;  ^^  Where  land  and  personal  property  are 
situated  in  different  countries,  and  governed  by  differ- 
ent laws,  and  a  question  arises  upon  the  combined 
effect  of  those  laws,  it  is  often  very  difficult  to  deter- 
mine, what  portion  of  each  law  is  to  enter  into  the 
decision  of  the  question.  It  is  not  easy  to  say,  how 
much  is  to  be  considered  as  depending  on  the  law  of 
real  property,  which  must  be  taken  from  the  country, 
where  the  land  lies,  and  how  much  upon  the  law  of 
personal  property,  which  must  be  taken  from  the  law 
of  the  domicil,  and  to  blend  both  together,  so  as  to 
form  a  rule  applicable  to  the  mixed  question,  which 
neither  law  separately  furnishes  sufficient  materials  to 
decide.*'  * 

^  486.  Two  cases  of  a  curious  nature  were  on 
the  same  occasion  mentioned  by  Sir  William  Grant, 
as  illustrative  of  his  remarks,  which  cannot  be  better 
stated  than  in  his  own  language.    ^  I  have  argued, 

1  SeeThorne  v.  Waikins,  2  Yes.  35;  Brown  v.  Brown,  8  Hagg. 
Ecc.  R.  455,  note ;  Voet  De  Stat  §  3,  ch.  3,  n.  2,  p.  100. 
9  Brodie  v.  Barry,  2  Yea.  &  Bdamea  R.  130, 131. 
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in  the  House  of  Lords,  cases,  in  which  difficulties 
of  that  kind  occurred.  Two  of  the  most  remarka- 
ble were  those  of  Balfour  v.  Scott,  and  Drummond 
V.  Drummond.  In  the  former,  a  person  domiciled 
in  England  died  intestate,  leaving  real  estate  in  Scot- 
land. The  heir  was  one  of  the  next  of  kin ;  and 
claimed  a  share  of  the  personal  estate.  To  this  claim,, 
it  was  objected,  that,  by  the  law  of  Scotland,  the  heir 
cannot  share  in  the  personal  property  with  the  other 
next  of  kin,  except  on  condition  of  collating  the  real 
estate ;  that  is,  bringing  it  into  a  mass  with  the  person- 
al estate,  to  form  one  common  subject  of  division.  It 
was  determined,  however,  that  he  was  entitled  to  take 
his  share  without  complying  with  that  obligation. 
There,  the  English  laW  decided  the  question.*' 

^  487.  "In  Drummond  v.  Drummond,  a  person,^ 
domiciled  in  England,  had  real  estate  in  Scotland ;  upon 
which  he  granted  a  heritable  bond,  to  secure  a  debt 
contracted  in  England.  He  died  intestate;  and  the 
question  was,  by  which  of  the  estates  this  debt  was  to 
be  borne.  It  was  clear,  that  by  the  English  law  the 
personal  estate  was  the  primary  fund  for  the  payment 
of  debts.  It  was  equally  clear,  that  by  the  law  of 
Scodand  the  real  estate  was  the  primary  fund  for  the 
payment  of  the  heritable  bond.  Here  was  a  direct 
conflictus  legum.  It  was  said  for  the  heir,  that  the 
personal  estate  must  be  distributed  according  to  the 
law  of  England,  and  must  bear  all  the  burthens,  to 
which  it  is  by  that  law  subject.  On  the  other  hand,  it 
was  said,  that  the  real  estate  must  go  according  to  the 
law  of  Scotland ;  and  bear  all  the  burthens,  to  which  it 
is  by  that  law  subject.  It  was  determined,  that  the 
law  of  Scotland  should  prevail;  and  that  the  real 
estate  must  bear  the  burllieiL'' 
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§  488.  "  In  the  first  case,  the  disability  of  the  heir 
did  not  follow  him  to  England ;  and  the  personal  estate 
was  distributed,  as  if  both  the  domicil  and  the  real 
estate  had  been  in  England.  In  the  second,  the  disa- 
bility to  claim  exoneration  out  of  the  personalty  did 
follow  him  into  England ;  and  the  personal  estate  was 
distributed,  as  if  both  the  domicil  and  the  real  estate 
had  been  in  Scotland,"  ^ 

§  489.  Another  illustration  is  furnished  by  the  very 
ca^e  then  in  judgment  before  him,  which  turned  upon 
the  question,  whether  an  heir  at  law  of  heritable  prop- 
erty in  Scotland,  being  a  legatee  of  personal  property, 
which  was  in  England,  under  a  will  of  the  testator, 
which  intended  to  dispose  of  all  his  real  property  in 
England  and  Scotland,  but  which  will,  not  being  con- 
formable to  the  law  of  Scotland,  was  not  capable  of 
passing  real  estate  there,  should  be  put  to  his  election 
to  take  the  legacy  under  the  will,  or  to  surrender  to 
the  purposes  of  the  will  the  Scotch  heritable  property. 
Sir  William  Grant  decided  in  the  affirmative;  and  said, 
"  Now,  what  law  is  to  determine,  whether  an  instru- 
ment of  any  given  nature  or  form  is  to  be  read  against 
an  heir  at  law  for  the  purpose  of  putting  him  to  an  elec- 
tion, by  which  the  real  estate  may  be  aflTected  1  Ac- 
cording to  Lord  Hardwicke  and  the  Judges,  who  have 
followed  him,  that  is  a  question  belonging  to  the  law  of 
real  property ;  for  they  have  decided  it  by  a  statute, 
which  regulates  devises  of  land.  Upon  that  principle,  if 
the  domicil  were  in  Scotland,  and  the  real  estate  in  Eng- 
land, an  English  will,  imperfectly  executed,  ought  not 
to  be  read  in  Scotland  for  the  purpose  of  putting  the 
heir  to  an  election ;  and,  upon  the  same  principle,  i^ 
by  the  law  of  Scotland,  no  will  could  be  read  against 

1  2  Ves.  &,  Beam.  p.  132. 
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the  heir,  it  would  follow,  that  a  will  of  land,  situated  in 
Scotland,  ought  not  to  be  read  in  England,  to  put  the 
Scotch  heir  to  an  election.  Doubting  much  the  sound- 
ness of  that  principle,  I  am  glad,  that  the  case  of 
Cunningham  v.  Gayner  relieves  me  from  the  necessity 
of  deciding  the  question ;  as,  whichever  law  is  applied 
to  the  decision  of  the  present  case,  the  result  will  be 
the  same,  &c.  If  the  law  of  Scodand  is  resorted  to, 
the  case  alluded  to  determines,  that  the  English  will 
may  be  read  against  the  Scotch  heir,  for  the  purpose 
of  putting  him  to  an  election.*'  ^ 

§  490.  Another  illustration  of  the  difficulties,  attend- 
ant upon  the  administration  of  this  branch  of  testa- 
mentary law,  is  to  be  found  in  the  application  of  local 
rules  to  the  interpretation  of  wills,  whether  arising 
from  the  lex  domiciliif  or  the  lex  rei  sitoif  as  the  case 
may  regard  moveable  or  immoveable  property.  A 
question  of  this  sort  was  recently  discussed  in  the 
House  of  Lords  upon  a  will  paade  in  Virginia,  by  which 
the  testator  bequeathed  to  his  sister,  Mary  Brown, 
"  the  remaining  one  fourth  share  of  the  balance  of  his 
estate,  at  her  death  to  be  equally  divided  among  her 
children,  if  she  should  have  any."  The  question  was, 
what  estate  Mary  Brown  took  under  the  will,  whether 
a  life  estate,  or  an  absolute  property.  And,  it  appearing, 
that  the  courts  of  Virginia  had  construed  the  bequest 
to  give  her  an  absolute  estate,  upon  the  footing  of 
that  decree,  the  House  of  Lords,  deeming  it  a  ques- 
tion of  American  law,  established  the  same  construc- 
tion.* 

^  491.   In  another  case,  the  same  principle  was 

1  Brodie  v,  Barry,  2  Vea.  &  Beames  R.  127, 133. 
s  Gordon  v.  Brown,  3  Hagg.  Ecc.  R.  455,  note. 

Car^.  62 


410  CONFLICT   OF   LAWS.  [CH.  Xn. 

adopted ;  and  the  Court  laid  down  the  rule,  that  in  the 
construction  of  a  will  the  lex  domicilii  must  govern, 
unless  there  is  sufficient  on  its  face  to  show  a  different 
intention  in  the  testator.  The  facts  were  these.  A 
lady,  a  native  of  Scotland,  was  domiciled  in  England. 
On  a  visit  to  Edinburgh  she  made  a  will  entirely  in  the 
Scotch  form,  and  it  was  deposited  with  the  writer  at 
Edinburgh.  She  had  personalty  in  England  only,  and 
died  in  England.  Scotland,  then,  was  the  domicilium 
ariginis  et  forum  contractus ;  but,  on  the  other  hand, 
England  was  the  forum  domicilii  and  the  locus  rei 
sitiB.  The  question  was,  whether  by  the  legatee's 
death  in  the  lifetime  of  the  testatrix  the  legacy  lapsed 
according  to  the  law  of  England,  or  survived  to  the 
legatee's  representatives  according  to  the  law  of  Scot- 
land. The  Court  decided,  that  being  domiciled  in 
England,  it  was  to  be  presumed,  that  she  intended 
the  law  of  England  to  be  applied  ;  and,  that  there  was 
not  enough  in  the  will  to  repel  that  presumption.^ 

1  Anstrather  v.  Chalmers,  2  Simons  R.  1 ;  3  Hagg.  £cc.  R.  444. 
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CHAPTER  Xra. 

rOREIGir    GVAHDIAITSHIPS    AHD    ADMIKISTSATIOHS. 

^  492.  The  order  of  our  subject  next  leads  us  to 
the  consideration  of  the  operation  of  foreign  laws  in 
relation  to  persons  acting  in  autre  droit,  such  as  guar- 
dians, tutors,  and  curators  inter  cicoSj  and  executors 
and  administrators  post  mortem. 

^  493.  And  first,  in  relation  to  guardians.  By  the 
Roman  law  guardianship  was  of  two  sorts,  (1)  tvtela, 
and  (2)  euro.  The  first  lasted  in  males,  until  they  arrived 
at  fourteen  years  of  age,  and  in  females,  until  they 
arrived  at  twelve  years  of  age,  which  was  called  the 
age  of  puberty  of  them  respectively.  From  the  time 
of  puberty,  until  they  were  twenty-five  years  of  age, 
which  was  their  full  majority,  they  were  deemed 
minors,- and  subject  to  curatorship.  During  the  first 
period  of  tutelage,  their  guardian  was  called  tutor,  and 
they  were  called  pupils ;  during  the  second  period, 
their  guardian  was  called  curator,  and  they  were 
called  minors.*  In  England  the  guardian  performs  the 
offices  of  both  tutor  and  curator  under  the  Roman 
law.'  In  France,  the  tutorship  lasts  until  the  full  age 
of  majority.' 

§  494.  In  treating  of  guardianship,  two  questions 
naturally  arise ;  (1)  Whether  the  authority  of  a  guardian 


I  1  Domat,  CiTil  Law,  Q.  S,  tit.  1,  p.  360 ;  Haliftx,  Aoalyais  -'  ' 
Lav,  ch.  9,  p.  15, 17,  18 ;  1  Brown,  Civil  Law,  B.  1,  ch.  5,  p.  1! 
See  also  Enk.  tnaL  B.  1,  tit  6,  j  I,  p.  128. 

■  Halifax,  ADsIjBis  of  Civil  Law,  cb.  9,  p.  15, 17, 18 ;  I  Bron 
Law,  B.  1,  ch.  5,  p.  139, 130. 

3  1  Domat,  Civil  Law,  B.  2.  tit.  1,  p.  261. 
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over  the  person  of  his  ward  is  local,  and  confined  to 
the  place  of  his  domicil,  or  extends  everywhere? 
(2)  Whether  the  authority  of  the  guardian  over  the 
property  of  his  ward  is  local,  or  extends  everywhere  1 

§  495.  In  regard  to  the  first  point,  (the  authority  of 
the  guardian  over  the  person  of  his  ward,)  Boullenois 
maintains,  that  the  laws,  which  regulate  it,  are  strictly 
personal ;  and,  therefore,  that  the  authority  extends  to 
the  ward  in  foreign  countries,  as  well  as  at  home  ;  and 
is  of  equal  validity  and  right,  according  to  the  law  of 
the  domicil,  in  every  other  place.  "  Je  tnets  (says  he) 
au  nombre  des  statuts  personnels^  ceux,  qui  mettefit  les 
enfants  sous  la  puissance  de  leurpere,  ou  de  leur  tuteur.^'  * 
From  this,  it  would  seem  to  follow,  that  the  tutor  is 
to  be  recognised,  as  fully  entitled  to  assert  any  claims 
over  the  moveable  property  of  his  ward,  and  to  sue  for 
the  debts  due  to  his  ward  in  foreign  countries,  without 
having  any  confirmation  of  the  guardianship  by  the 
local  authorities. 

§  496.  And  so  Merlin  expressly  holds,  asserting, 
that  the  foreign  guardian,  in  such  a  case,  is  competent 
to  maintain  any  suit  for  the  debts  due  to  his  ward  in 
France  and  the  Netherlands,  without  any  interposi- 
tion of  the  local  authorities,  to  confirm  the  guardian- 
ship.* "  //  est  (says  he)  de  principe^  que  les  procura- 
tions revetu£s  de  la  forme  requise  par  la  hi  du  lieUj 
ou  elks  se  passent^  ont  leur  effet  partout.  Jlussi  ne 
s^est  on  jamais  avise  de  pretendre^  que  le  tuteur  nom- 
mt  a  un  mineur,  ou  a  un  interditj  par  le  juge  de  son 
domicily  ne  put  agir  dans  un  pays  Stronger  contre  les 

1  1  Boullenois,  B.  51,  63  ;  Ante  §  57. 

<  Merlin,  Repertoire,  Absens.  ch.  3,  art  3,  p.  37 ;  Id.  Failllte,  §  2, 
n.  2,  art.  9, 10,  §  2,  p.  412.  See  also,  Id.  Aatorisation  Maritale,  $  10, 
art  2 ;  Ante,  §  53,  54. 
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debiteurs  d^un  ou  de  Pautre^  qu^apres  avoir  fait  declarer 
lejugement  de  sa  nomination  exectUoire  dans  cepays.  ^  '* 

§  497.  Vattel  lays  down  a  similar  doctrine  in  more 
comprehensive  terms.  "  It  belongs,"  says  he,  "  to  the 
domestic  Judge  to  nominate  tutors  and  guardians 
for  minors  and  idiots.  The  law  of  nations,  which  has 
an  eye  to  the  common  advantage  and  the  good  harmo- 
ny of  nations,  requires,  therefore,  that  such  nomination 
of  tutor  or  guardian  be  valid  and  acknowledged  in  all 
countries,  where  the  pupil  may  have  any  concerns."* 
This  is  also  the  opinion  of  Huberus,  as  we  have  already 
seen  ;  *  and  it  is  stoutly  maintained  by  Hertius.  Hinc 
tutorj  (says  he,)  datus  in  loco  domicilii^  etiam  bona 
alibi  sita  administrat ;  adding,  however,  this  qualifica- 
tion, quoniam  ipsifatemur^  si  externa  civitas  circa  bona 
immobilia  aliquid  directe  disposuity  earn  legem  servari 
oportere.*  And,  indeed,  this  same  doctrine  is  com- 
monly asserted  by  all  foreign  jurists,  who  give  to  per- 
sonal laws  an  ubiquity  of  operation. 

§  498,  On  the  other  hand,  P.  Voet,  who  denies,  that 
laws,  respecting  either  persons  or  property,  have  in  the 
sense  of  the  civil  jurisprudence  (si  de  ratione  juris 
civilis  sermo  instituatur)  any  extra-territorial  authority, 
lays  down  the  following  rules;  (1)  that  a  personal 
statute  does  not  affect  the  person  beyond  the  territory 
of  his  domicil,  so  that  he  is  not  to  be  reputed  such 
without  the  territory,  as  he  was  within ;  (2)  that  a  per- 
sonal statute  accompanies  the  person  everywhere,  in 
regard  to  property  within  the  territory  of  the  govern- 

1  Merlin,  Repertoire,  Faillite,  §  2,  n.  3,  art  10,  p.  414. 
«  Vattel,  B.  2,  ch.  9,  §  85. 

3  Ante,  §  58,  59. 

4  1  Hertii  Opera,  De  CoUis.  Leg.  §  4,  n.  8,  p.  123, 124. 
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ment,  where  he  has  his  domicil,  and  to  which  he   is 
subjected.  ^ 

§  499.  It  would  seem  from  Morrison's  case,*  that  the 
House  of  Lords  deemed  the  authority  of  an  English 
guardian  sufficient  to  institute  a  suit  for  the  personal 
property  of  his  ward  in  Scotland,  upon  the  ground, 
that  the  administration  of  his  personal  estate  grant- 
ed by  the  usual  authority,  where  he  resided,  must 
be  taken  to  be  everywhere  of  equal  force  with 
a  voluntary  assignment  by  himself.  The  courts  of 
Scotland  had  unequivocally  decided  the  other  way. 
Whether  this  decision  has  been  since  acted  upon  in 
England  does  not  distinctly  appear.  It  has  certainly 
not  received  sanction  in  America  in  the  states  acting 
under  the  jurisprudence  of  the  common  law.  The 
rights  and  powers  of  guardians  are  considered  as  strictly 
local ;  and  not  as  entitling  them  to  exercise  any  authori- 
ty over  the  person  or  personal  property  of  their  wards 
in  other  states,  upon  the  same  general  reasoning  and 
policy,  which  has  circumscribed  the  rights  and  authori- 
ties of  executors  and  administrators.^ 

^  500.  In  regard  to  the  other  point,  whether  guar- 
dians appointed  in  foreign  countries  have  any  authority 
over  the  property  of  their  wards,  situate  in*  other  coun- 
tries, the  general  consent  of  foreign  jurists  is,  that  as 
to  immoveable  property  (whatever  may  be  the  rule,  as 
to  moveable  property)  the  rights  and  authority  of  guar- 
dians are  circumscribed  by  the  laws  of  the  territory  of 
their  appointment,  and  do  not  extend  to  other  coun- 
tries. In  other  words,  the  laws  m  sita  are  to  govern ; 
and  a  guardian  in  one  country  can  claim  nothing  in  an- 

1  P.  Voet.  De  Stat  §  4,  ch.  2,  n.  6,  p.  123. 
9  Cited  in  4  T.  R.  140,  and  1  H.  Black,  677,  682. 
9  Morrin  V.  Dickey,  1  John.  Ch.  R.  153 ;  Erafl  v.  Vickery,  4  Gill  & 
John.  R.  332. 
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Other,  except  in  the  form  and  manner,  and  under  the 
regulations  prescribed  by  the  local  law,  Burgundus 
states  the  doctrine  with  great  clearness.  Proinde  con- 
filendwm'estj  si  aliquid  circa  rem  alterare  minor  velitj  ut 
puta  alienandi  vel  hypotecandi  facultatem  exigere^  ibi 
sane  veniam  impelrari  debere^  iibi  bona  sunt  sita* 
But  he  adds  a  qualification,  that,  if  the  question  simply 
respects  the  administration  of  tha  property,  hoc  casu 
postulare  debebit  ajudice  domiciliij  cui  in  personas  ple- 
num jus  est  attributum.  ^  This  is  a  qualification  by 
no  means  admissible. 

^501.  Boullenois  after  stating,  that  in  France  the 
principal  object  of  guardianship  is  not  so  much  the 
custody  of  the  person,  as  of  property,  adds,  that  it  has  in 
view  the  administration  and  direction  of  property  (We/w), 
and  that  the  rights,  which  it  grants,  are  all  real  rights. 
La  garde  consiste^  ou  en  droits  de  propriete^  ou  en  fruits 
d^usufruit ;  et  il  n^y  a  rien  de  plus  rSel,  que  ces  sortes 
d-e  droits.  Par  consequent  elle  ne  pent  etre  regicj  que 
par  la  loi  de  la  situation^  8fc.  De  la  il  semble  qu^Ufau- 
droit  necessairement  en  conclure^  que  chaque  coutumCy 
qui  admet  lagardCf  et  ouily  a  des  bienSj  a  seule  le  droit 
de  defer er  la  garde  h  qui  bon  lui  semble  ;  et  quHl  n^y  a 
que  ceux,  h  qui  elle  la  defere^  qu%  puissent  etre  gar- 
dienSj  quelque  domicile  ^ailleurSy  qu^aient  ceuxy  qui  tom- 
bent  en  garde^  et  ceux^  qui  sont  appeles  ci  la  garde.  *  He 
admits,  that  there  are  jurists,  who  assert  the  contrary.  • 

§  502.  Hertius,  as  we  have  seen,  asserts  the  same 
doctrine  as  to  immoveable  property ;  *  and  it  is  almost 


1  1  BouUenois,  150 ;  Id.  129. 

s  2  BouUenois,  320, 321,  339, 340. 

s  Ibid. 

4  Ante,  §  497. 1  Hertii  Opera,  De  CoUis.  Leg.  §  4,  n.  8,  p.  123, 124. 
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unnecessary  to  add,  that  the  Voets  are  of  the  same 
opinion.  ^  Froland  arranges  himself  on  the  side  of 
those,  who  assert  the  reality  of  the  laws,  which  respect 
guardianship,  distinguishing,  however,  as  to  the  qual- 
ity of  persons  entitled,  the  right  of  possessing  the  pro- 
perty, and  the  formalities  accompanying.  * 

§  503.  Lord  Kaims  lays  down  the  Scottish  doctrine 
to  be,  that  it  is  of  no  importance  in  what  place  curators 
of  minors  are  chosen ;  and  accordingly,  a  choice 
made  in  England  of  curators,  whether  English  or 
Scotch,  will  be  held  effectual  in  Scotland.  He  ad- 
mits, that  the  powers  of  a  guardian  to  a  lunatic  in  Eng- 
land are  limited,  extending  only  to  his  person,  and  not 
to  his  estate ;  or  rather,  that  different  guardians  are,  or 
may  be  appointed  by  the  Court  of  Chancery  for  each. 
But  the  authority  of  any  guardian  or  curator,  however 
appointed,  in  a  foreign  country,  is  not  understood  by 
him  to  extend  to  any  real  estate  in  Scotland.^ 

§  504.  There  is  no  question,  that,  according  to  the 
rules  of  the  common  law,  the  rights  of  foreign  guar- 
dians are  not  admitted  over  immoveable  property,  sit- 
uate in  other  countries.  Those  rights  are  strictly  ter- 
ritorial ;  and  are  not  recognised,  as  having  any  influ- 
ence upon  such  property  in  other  countries,  whose 
systems  of  jurisprudence  embrace  different  regulations, 
and  require  different  duties  and  arrangements.  No 
one  has  ever  supposed,  that  a  guardian,  appointed  in 
any  one  state  of  this  Union,  had  any  right  to  receive 
the  profits  or  to  assume  the  possession  of  the  real 
estate  of  his  ward,  in  any  other  state,  without  having 

1  Voet.  De  Stat  §  4,  ch.  2,  n.  6,  p.  123 ;  Voet  ad  Pand.  Lib.  1,  tit  4,  P. 
a,  §  3,  7,  p.  39,  40. 
«  1  Froland,  M^m.  ch.  16,  p.  717, 749,  750, 752. 
3  2  Kaims,  Equity,  B.  3,  ch.  8,  §  1,  p,  325;  Id.  §  4,  p.  348. 
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received  a  due  appointment  from  the  proper  tribunals 
of  the  state,  where  it  is  situate.  The  case  falls  within 
the  well  known  principle,  that  rights  to  real  property 
can  be  acquired,  changed,  and  lost  only  according  to 
the  law  rei  sit(B.  f 

^  505.  Whether  a  guardian  has  authority  to  change 
the  domicil  of  his  ward  from  one  country  to  another, 
seeing,  that  it  may  have  a  most  important  operation, 
as  to  the  succession  to  his  moveable  property,  in  case 
of  his  death,  has  been  much  discussed.  In  favour  of 
the  affirmative  there  are  many  foreign  jurists,  among 
whom  (we  have  seen)  are  Bynkershoeck,  Boullenois, 
and  Bpetonnier ;  and  in  favour  of  the  negative,  Pothier 
and  Momac.^  Rodemburgand  J»  Voet  maintain  the 
afBrmative,  as  well  in  respect  to  a  change  of  domicil 
by  a  parent,  as  by  a  guardian;  excepting  however 
cases,  where  the  change  of  domicil  is  for  a  fraudulent 
purpose.  • 

§  506.  The  same  question  has  occurred  in  Eng- 
land ;  and  it  has  been  held,  that  a  guardian  may  change 
the  domicil  of  his  ward,  so  as  to  affect  the  right  of 
succession,  if  it  is  done  bond  fide  and  without  fraud.  ^ 
And  this  seems  recognised  as  the  true  doctrine  in 
America.  ^ 

§  507.  Secondly ;  in  relation  to  executors  and  ad- 
ministrators. According  to  the  Roman  law,  which 
made  no  distinction  in  this  respect  between  moveable 

1  Ante,  §  4S4. 

s  Ante,  §  46,  note  5;  2  Boullenois,  p.  49,  50, 51,  52,  53. 

3  Rodemburg,  De  Div.  Stat  P.  2,  tit  2,  cb.  1,  §  6,  p.  57 ;  Id.  cb.  2,  $  2^ 
p.  59 ;  2  BoulL  2,  5 ;  Id.  54,  55, 56 ;  Voet  ad  Pand.  Lib.  5,  tit  1,  $  lOa 
See  other  citations  in  3  Merivale  R.  72, 73,  note. 

4  Potinger  v.  Wigbtman,  3  Merivale,  R.  67. 

^  Gaier  v.  O'Daniel,  1  Binn.  R.  349,  note ;  Cutts  «.  Haakins,  9  MaMk 
R.  543 ;  Holyoke  v.  Haskins,  5  Pick.  R.  20. 

C<n^.  63 
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and  immoveable  property,  the  title,  heirs^  was  indis- 
criminately applied  to  all  personsi^  who  were  called  to 
the  succession,  whether  they  were  so  called  by  the  act 
of  the  party,  or  by  operation  of  law.  Thus,  the  per- 
son, who  was  created  universal  successor  by  a  will, 
was  called  the  testamentary  heir  (fuBres  factus)^  and 
the  next  of  kin  by  blood  in  cases  of  intestacy 
was  called  the  heir  at  law  (hares  natus)  or  heir  by 
intestacy.  The  heirs,  whether  consisting  of  one  or 
more  persons,  and  whether  testamentary  or  by  intes- 
tacy, were  entitled  by  succession  to  all  the  estate  of 
the  deceased,  whether  it  was  real  or  personal,  and 
were  chargeable  with  all  the  burthens  and  debts  due 
from  him.  ^  But  inasmuch  as  the  succession  in  either 
case  might  be  onerous,  as  well  as  profitable,  the 
law  allowed  the  heir,  whether  he  were  so  by  testa- 
ment, or  by  law,  to  renounce  it,  if  he  pleased ;  or  he 
might  accept  it  with  the  benefit  of  an  inventory,  the  ef- 
fect of  which  was  to  exonerate  the  heir  from  any  farther 
liability,  than  the  amount  of  the  assets,  or  property  in- 
ventoried. *    These  explanations  are  important  in  or- 

1  1  Domat,  B.  1,  lit.  I,  p.  557  ;  Id.  §  I,  n.  1,  2,  p  55^^. —  Doniat  says,  that 
in  France  in  the  Provinces,  which  are  governed  by  the  tcstamenuiry  law, 
and  not  by  the  Roman  law  (droit  ^crii)  the  title  of  hnirs  is  given  only  to 
the  heirs  by  blood,  or  heirs  at  Inw,  and  that  the  testamcntnry  heirs  are 
called  universal  legotaries.  But  this  distinf  tion  in  merely  nominal,  and 
the  same  rules  are  applied  to  the  universal  legataries,  as  to  the  heirs  by 
blood.  1  Domat,  B.  I,  tit  1,  p.  557,  558.  Erskine  in  his  Institutes,  B  2, 
tit.  2,  §  3,  p.  192,  says,  that  in  Scotland,  **  heritable  subjects  ate  those 
(immoveables),  which  on  the  death  of  the  proprietor  descend  to  the  heir; 
and  moveables  those,  which  go  to  executors,  who  arc  on  that  account 
sometimes  styled  hartdta  in  mobilibus.  It  may  be  also  observed,  that 
those,  who  undertake  to  gather  in,  and  di^itribnte  among  such  as  are  inter- 
ested in  the  succession,  the  moveable  estate  of  a  person  deceased  in 
virtue  of  a  nomination,  either  by  the  testntor,  or  by  the  Judge,  frequent- 
ly get  the  name  of  executors,  because  it  is  their  office  to  execnte  the 
last  will  of  the  deceased.*'    See  Id.  B.  3,  tit  9,  §  1,  2,  96. 

8  1  Domat,  B.  l,tit  1,  $  5.  d.  .%  4,  p.  593. 
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der  fully  to  understand  the  reasonings  of  the  foreign 
jurists,  and  to  apply  them  to  the  present  subject;  for 
the  civil  law  distinctions  everywhere  pervade  the  juris- 
prudence of  continental  Europe. 

§  608,  It  will  be  at  once  seen,  that  the  executor  un- 
der the  common  law  in  many  respects  corresponds 
with  the  testamentary  heir  of  the  civil  law ;  and  that 
the  administrator  in  many  respects  corresponds  ivith 
the  heir  by  intestacy.  The  principal  distinction  be- 
tween them,  which  is  important  here  to  be  considered, 
is,  that  executors  and  administrators  have  no  right,  ex- 
cept to  the  personal  estate  of  the  deceased ;  whereas 
the  Roman  heir  was  entitled  to  administer  both  the  real 
and  personal  estate  ;  and  all  the  assets  were  treated  as 
of  the  same  nature,  without  any  distinction  of  equitable 
and  legal  assets.  ^ 

^  509.  From  what  has  already  been  said,  the  heir, 
testamentary  or  by  intestacy,  of  immoveable  property, 
can  take  only  according  to  the  lex  loci  ret ;  or,  in  oth- 
er words,  he  is  not  admissible  as  heir,  so  as  to  ad- 
minister the  estate  in  any  foreign  country,  unless  he 
is  duly  qualified  according  to  the  principles  and  forms 
of  the  local  law.  *  In  this  respect,  he  does  not  differ, 
either  in  regard  to  rights  or  responsibilities,  from  an 
heir  or  devisee,  chargeable  at  the  common  law  or  by 
statute  with  the  bond  debts  of  the  ancestor  or  testaton 
It  is  for  the  same  reason,  that  a  power  to  sell  immove- 
able property,  given  to  an  executor,  cannot  be  executed, 
unless  upon  due  probate  of  the  will  in  the  place,  where 


1  1  Brown,  Civil  Law,  344,  note. 

s  See  2  Kaims,  Eq.  B.  3,  ch.  8,  $  3,  p.  332 ;  Vattel,  B.  2,  eh.  8,  $  109, 
110,  111 ;  1  Boullenois  242 ;  Id.  Pr.  G^n,  37,  p.  9;  Doe  dem.  Lewie  «. 
McFarland,  9  Craneh,  151. 
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the  property  is  situate,  and  showing,  that  it  may  be 
lawfully  done  by  the  kx  lod.  ^  And  if  the  party  claims 
not  under  a  power,  but  as  a  devisee,  in  trust  to  sell  fot 
the  payment  of  debts,  it  is  also  necessary  to  have  a 
like  probate  of  the  will.  But  it  is  not  necessary  in  the 
latter  case  to  take  out  letters  of  administration,  al- 
though the  devise  in  trust  be  to  the  party  by  the  des- 
cription of  executor ;  for  in  such  case  he  takes,  as 
devisee,  and  not  as  executor ;  and  his  tide  is  und^ 
the  will,  and  not  under  the  letters  testamentary.  * 

§  510.  But  in  regard  to  moveable  estate  a  like  role 
may  not  necessarily  prevail  in  foreign  countries,  govern- 
ed by  a  jurisprudence,  which  is  drawn  from  or  modelled 
upon  the  civil  law ;  for  moveables  being  treated  as  hav- 
ing no  situsy  and  to  be  governed  by  the  law  of  the  domi- 
cil  of  the  testator  or  intestate,  the  tide  of  the  heir,  tak- 
ing its  effect  direcdy  from  that  law,  is,  or  at  least  may 
be,  consistently  held  to  carry  the  right  to  such  pro- 
perty, wherever  it  may  be  locally  situate,  in  the  same 
manner  as  it  would  by  an  assignment  by  the  owner 
inter  vivos.^ 

^511.  Lord  Kaims  seems  to  take  a  distinction  be- 
tween the  case  of  a  testamentary  heir,  and  an  heir  by 
intestacy,  asserting  that  the  nomination  of  an  execu- 
tor (hceres  de  mobilibuSy  or  fueres  fidudarius^)  by 
the  proprietor  in  his  testament,  as  to  moveables,  is  ef- 
fectual all  the  world  x>yer  jure  gentiumy  and  wUl  be  sus- 
tained in  Scodand ;  whereas  letters  of  adnunistration 
in  a  foreign  country  are  strictly  territorial,  and,  when 
granted  in  a  foreign  country,  are  not  recognised  in 

^^ ^^  — I   _p  1 

i  Wells  V.  Cowper,  2  Hamm.  R.  124. 

%  Doe  dem.  Lewis  v,  McFarlaud,  9Cranch,  151. 

9  2  Kaims,  Equity,  B.  3,  ch.  8,  $  4. 

4  Ersk.  Inst  B.  3,  tit  9,  §  2,  26. 
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I  Scotland,  unless  they  are  confirmed  there  by  a  proper 
judicial  proceeding.^  It  may  be  so ;  but  Erskine  lays 
it  down  as  clear  law,  that  in  Scotland  neither  executors 
nor  administrators,  foreign  or  domestic,  are  entitled  to 
administer  the  estate  of  the  deceased,  until  they  have 
been  duly  confirmed  by  the  competent  Judge.*  What 
perhaps  Lord  Kaims  meant  to  say,  was,  that  the  tide  of 
executor  was  a  good  title  jure  gentium^  and  when  es- 
tablished in  the  manner,  and  by  the  process  prescribed 
by  the  law  of  the  place,  where  it  was  sought  to  be  ex- 
ercised, ought  to  be  held  of  universal  obligation.  And 
so  it  probably  is  in  all  civilized  nations,  except  such 
(if  there  now  are  any)  as  adopt  the  droit  d^aubainej 
and  confiscate  the  moveable  property  of  all  foreigners 
dying,  and  leaving  such  property  within  their  territories. 
^612.  In  regard  to  the  title  of  executors  and  ad- 
ministrators, derived  fi'om  a  grant  of  administration  m 
the  country  of  the  domicil  of  the  deceased,  it  is  to  be 
considered,  that  that  tide  cannot  de  jure  extend,  as  a 
matter  of  right,  beyond  the  territory  of  the  govern- 
ment, which  grants  it,  and  the  moveable  property  there- 
in. As  to  such  property,  situate  in  foreign  countries, 
the  tide,  if  acknowledged  at  all,  is  acknowledged 
ex  comitate;  and  of  course  it  is  subject  to  be  eon- 
trolled  or  modified,  as  every  nation  may  think  proper, 
with  reference  to  its  own  institutions  and  policy,  and 
the  rights  of  its  own  subjects.  And,  here,  the  rule,  to 
which  reference  has  been  so  often  made,  applies  with 
great  force,  that  no  nation  is  under  any  obligation  to 
enforce  foreign  laws,  prejudicial  to  its  own  rights,  or 
those  of  its  subjects.    Persons,  domiciled  and  dying  in 


I  d  Kaims,  Equity,  B.  3,  ch.  8,  §  3 ;  Id.  §  4,  p.  347,  348. 
•  Enk.  Inst  B.  tit  9,  §  27,  29. 
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foreign  countries  are  often  deeply  indebted  to  creditors, 
living  in  other  countries,  in  which  they  leave  personal 
assets.  In  such  cases  it  would  be  a  great  hardship 
upon  such  creditors  to  allow  a  foreign  executor  or  ad- 
ministrator to  withdraw  those  funds,  without  the  pay- 
ment of  such  debts,  and  thus  to  leave  the  creditors  to 
seek  their  remedy  in  the  domicil  of  the  foreign  executor 
or  administrator,  and  perhaps  there  meet  with  obstruc- 
tions and  inequalities  in  the  enforcement  of  their  own 
rights  from  the  peculiarities  of  the  local  laws. 

^  513.  It  has  hence  become  a  general  doctrine  of 
the  common  law,  recognised  both  in  England  and 
America,  that  no  suit  can  be  brought  by  or  against  any 
foreign  executor  or  administrator  in  the  courts  of  the 
country,  in  virtue  of  his  foreign  letters  testamentary,  or 
of  administration.  But  new  letters  of  administration 
must  be  taken  out,  and  new  security  given,  according  to 
the  general  rules  of  law  prescribed  in  the  country,  where 
the  suit  is  brought.*     The  right  of  the  foreign  execu- 

1  The  authorities  to  this  point  are  now  exceedingly  namerous  and 
entirely  conclusive.  See  Lee  v.  Moore,  Palmer  R.  163;  Tourton  o. 
Flower,  3  P.  Will,  369,  370 ;  Thome  r.  Watkins,  2  Ves.  35 :  Alty.  Gen. 
V.  Cockerell,  1  Price  R.  179;  Lowe  v,  FairJie, 2  Madd.  R.  JOI ;  1  Ha|r;. 
Eccl.  R.  93, 239 ;  Mitford's  Plead.  177  (4th  edit.) ;  Fenwick  «.  Sears,  1 
Cranch  259;  Dixon's  Executors  v.  Ramsay's  Executors,  3  Cranch,  319, 
323;  Kerr  v.  Moon,  9  Wheaton  R  565;  Armstrong  v  Lear,  12  Whea- 
ton  R.  169;  Thompson  v.  Wilson,  2  N.  Hamp.  R  291 ;  Dickinson's  Ad- 
ministrators «.  MrCraw,  4  Randolph  R.  158 ;  Glenn  v  Smith,  2  Gill.  & 
John.  R.  493;  Stearns  v.  Burnham,  5  Greenleaf  R.  261  ;  Goodwin  v. 
Jones,  3  Mass.  R.  514  ;  Borden  v.  Borden,  5  Mass.  R.  67  ;  Stevens  v. 
Gaylonl,  11  Mass.  R.  256 ;  Langdon  «.  Potter,  11  Mass.  R.  HV^ ;  Dan- 
gerfield  o.  Thurston,  20  Martin  R.  232;  Riley  v.  Riley,  3  Day's  Conn. 
Cas.  74  ;  ChRmplin  v.  Tilley,  Id.  t*^*) ;  Trecothick  v.  Austin,  4  Masoo 
R.  16,  32 ;  Ex  parte  Picqoet^  5  Pick.  65 ;  Holmes  v.  Remsen,  20  John. 
R.  209, 265  ;  Smith,  Administrator  v.  The  Union  Bank  of  Greorgetown, 
5  Peters  R.  516 ;  Campbell «.  Tousey,  7  Cowen  R.  64 ;  Login  v.  Fair- 
lie,  2  Sim.  iL  Stu.  284. 
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tor  or  administrator  to  take  out  such  new  administra- 
tion is  usually  admitted,  as  a  matter  of  course,  unless 
some  special  reasons  intervene ;  and  the  new  adminis- 
tration is  treated  as  merely  ancillary  or  auxiliary  to 
the  original  foreign  administration,  so  far  as  regards  the 
collection  of  the  effects  and  the  proper  distribution 
of  them.^  Still,  however,  the  new  administration  is 
made  subservient  to  the  rights  of  creditors,  legatees, 
and  distributees  resident  within  the  country;  and  the 
residuum  is  transmissible  to  the  foreign  country  only, 
when  the  final  account  has  been  settled  in  the  proper 
domestic  tribunal,  upon  the  equitable  principles  adopt- 
ed in  its  laws.* 


V  Harvey  v.  Richanls,  1  Mason  R.  381  ;  Stevens  v.  Gaylord,  11  Mass. 
R.  256 ;  Case  of  Miller's  Estate,  3  Rawie  R.  312. 

s  See  Harvey  v.  Kicliards,  J  Mason  R.  381 ;  Dawes  «.  Boylston,  9 
Mass.  R.  337 ;  Selectmen  of  Boston  v.  Boylston,  4  Mass.  R.  318,  381 ; 
Richards  V.  Dutch,  8  Mass.  R.  506;  Dawes  v.  Head,  3  Pick.  R.  128; 
Hooker  o.  Olmstead,  6  Pick.  R.  481 ;  Davis  v.  Estey,  8  Pick.  475;  Jen- 
nison  r.  Hapgood,  10  Pick.  R.  77 ;  Stevens  v.  Gaylonl,  11  Mass.  K.  256; 
Case  of  Miller's  Estate,  3  Rawle  312.  —  Many  complicated  questions 
may  grow  out  of  original  and  ancillary  administratioosi,  some  6f  which 
have  been  stated  in  the  cuses  of  Hnrvey  v.  Richards,  I  Mason  R.  381, 
and  Dswes  v  Head,  3  Pick.  128.  The  following  extract,  from  the  opin- 
ion of  Chief  Justice  Parkier,  in  the  latter  case,  deserves  an  attentive  pe- 
rusal. The  question  there  arose,  how  assets  under  an  ancillary  admin- 
istration were  to  be  disposed  of  io  cases  of  insolvency,  and  of  debts 
due  to  creditors  belonging  to  the  same  country,  as  the  deceased  debtor. 
The  <  hief  Justice  after  disposing  of  these  particulars,  said  '*  Thus  this 
action  is  determined  without  touching  the  questions,  upon  which  it  was 
supposed  it  would  turn,  which  are  of  a  novel  and  delicate  nature,  and 
though  often  glanced  at,  do  not  appear  to  have  been  decided,  either  ia 
this  or  any  other  state  of  the  union.  We  wish  to  avoid  any  thing,  which 
may  be  construed  into  a  conclusive  adjudication,  and  yet  are  of  opin- 
ion, that  it  will  be  useful  to  throw  out  for  consideration  the  results  of  our 
reasonings  upon  this  subject 

**  If  the  technical  difficulties,  upon  which  this  cause  has  been  decided, 
had  not  occurred,  but  the  estate  had  been  rendered  insolvent  here,  and 
a  decree  of  distribution  for  a  proportion  had  been  issued,  or  if  the  debt 
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^514.  But  although  a  foreign  executor  or  adminis- 
trator is  not  suable  in  another  state  for  assets  recdr- 
ed  abroad ;  yet,  if  he  comes  into  such  state  and  col- 
or Lenox  and  Sheafe  had  been  ascertained  by  a  judgment,  and  the 
pleadings  to  a  suit  on  the  bond  had  been  the  same  in  that  case  as  now, 
the  question  would  be,  wliether  the  funds,  collected  here  by  an  ancOU- 
ry  administration,  should  be  appropriated  to  the  payment  of  such  debts, 
as  might  be  regularly  proved  here,  notwithstanding  it  was  made  to  ap- 
pear, that  the  whole  estate  was  insufficient  to  pay  all  the  debts,  and 
that  the  eiSects  here  were  wanted  by  the  executor  abroad,  to  enable 
him  duly  to  administer  the  estate.  It  has  been  contended,  that  this  sfaoald 
be  done,  because  the  administrator  has  given  bond  here  in  the  same 
manner,  as  if  this  were  the  original  administration,  and  because  the  stat- 
ute, which  authorizes  this  administration,  requires,  that  the  Judge  of  Pro- 
bate shall  settle  the  estate  in  the  same  way  and  manner,  as  he  would,  if 
the  original  will  had  been  proved  here.  With  respect  to  the  bond,  it 
will  be  saved  by  a  faithful  adminiBtration  of  the  estate  according  to 
law ;  and  with  respect  to  the  settlement  by  the  Judge  of  Probate,  this 
must  be  understood  to  authorize  him  to  require  the  administrator  to  ac- 
count, and  that  the  due  course  of  proceedings  in  the  probate  office  shall 
be  observed.  It  certainly  cannot  be  construed  to  mean,  that  in  all  cases 
a  final  settlement  of  the  estate  shall  take  place  here  ;  if  it  did,  then,  if 
there  were  no  debts  here,  and  none  to  claim  as  legatees  or  next  of  kin, 
it  would  be  necessary  for  all  such  to  prove  their  right  and  receive  their 
distributive  shares  here,  notwithstanding  the  .settlement  must  in  such 
case  be  made  according  to  the  laws  of  the  country,  where  the  deceased 
had  his  domicil.  But  we  think  in  such  case  it  would  be  very  clear,  that 
the  -assets  collecte4  here  should  be  remitted  to  the  foreign  executor  or 
administrator ;  for  it  seems  to  be  a  well  settled  principle,  that  the  distri- 
bution is  to  be  made  according  to  the  laws  of  the  countiy,  where  the  de- 
ceased was  domiciled ;  and  if  any  pa^  is  to  be  retained  for  distribution 
here,  it  will  be  only  by  virtue  of  some  exception  to  this  general  role, 
or  because  the  parties  interested  seek  their  remedy  here ;  in  which  case 
it  might  be  within  the  legal  discretion  of  the  court  here  to  cause  distri- 
bution, or  to  remit,  according  to  the  circumstances  and  condition  of  the 
estate. 

^  An  exception  to  the  general  rule  grows  out  of  the  duty  of  every 
government  and  its  courts  to  protect  its  own  citizens  in  the  enjoyment 
of  their  property  and  the  recovery  of  their  debts,  so  &r  as  this  may  be 
done  witiiout  violating  the  equal  rights  of  creditors  living  in  a  foreign 
country.  In  relation  to  the  effects  found  within  our  jurisdiction  and 
collected  by  the  aid  of  our  laws,  a  regard  to  the  rights  and  interests  of 
our  citizens  requires,  that  those  effects  should  be  made  answerable  for 
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lects  property  and  debts,  which  are  assets  there,  he 
is  liable  to  be  treated  as  an  executor  de  son  tortj  to 
the  extent  of  such   assets.     And  in  such  case,  if  he 

debts  due  to  them,  in  a  just  proportion  to  the  whole  estate  of  the  de- 
ceased and  all  the  clauns  upon  it,  whatever  they  may  be.    In  the  sever- 
al cases  which  have  come  before  this  Court,  where  the  legal  character 
and  effects  of  an  ancillary  administration  have  been  considered,  the  in- 
timations have  been  strong,  that  the  administrator  here  shall  be  held  to 
pay  the  debts  due  to  our  citizens.    The  cases  Richcards  v.  Dutch,  Dawe9f 
Judgty  ifC,  V.  BoyUtoUj  Selectmen  of  Boston  v.  BoyUton,  and  Stevens  y. 
Gaylordy  are  of  this  character.    In  all  these  cases,  however,  we  must 
suppose  the  Court  had  reference  to  a  solvent  estate,  and  in  such  case 
there  seems  to  be  no  question  of  the  correctness  of  the  principle ;  for 
it  would  be  but  an  idle  show  of  courtesy  to  order  the  proceeds  of  an  es- 
tate to  be  sent  to  a  foreign  country,  the  province  of  Bengal  for  instance, 
and  oblige  our  citizens  to  go  or  send  there  for  their  debts,  when  no  pos- 
sible prejudice  could  arbe  to  the  estate,  or  those  interested  in  it,  by 
causing  them  to  be  paid  here ;   and  possibly  the  same  remark  may  be 
applicable  to  legacies  payable  to  legatees  living  here,  unless  the  cir- 
cumstances of  the  estate  should  require  the  funds  to  be  sent  abroad. 
Whether  citizens  of  other  states  claiming  payment  of  their  debts  of  the 
administrator  here,  are  to  be  put  upon  the  same  footing  with  citizens  of 
Massachusetts,  by  virtue  of  the  privileges  and  immunities  secured  to 
them  by  the  constitution  of  the  United  Stated,  is  a  point  which  we  do 
not  now  decide.    But  without  doubt  the  courts  of  the  United  States, 
having  full  equity  powers,  would  enforce  payment  upon  the  principles 
above  stated,  where  there  is  no  suggestion  of  insolvency  of  the  estate. 
There  would  be  no  doubt,  we  think,  that  payment  of  debts  by  the  ad- 
ministrator here,  afler  sufficient  proof,  that  they  were  due,  and  an  allow- 
ance of  his  account  therefor  by  the  Probate  Court  with  proper  notice 
would  be  faithful  administration  according  to  the  condition  of  his  bond, 
and  would  be  a  proper  way  of  accounting  to  the  principal  administra- 
tor abroad. 

.  **  In  regard  to  effects  thus  collected  within  our  jurisdiction,  belonging 
to  an  insolvent  estate  of  a  deceased  person  having  his  domicil  abroad, 
the  question  may  be  more  difficult.  We  cannot  think,  however,  that  in 
any  civilized  country  advantage  ought  to  be  taken  of  the  accidental  cir- 
cumstance of  property  being  found  within  its  territory,  which  may  be 
reduced  to  possession  by  the  aid  of  its  courts  and  laws,  to  sequester  the 
whole  for  the  use  of  its  own  subjects  or  citizens,  where  it  shall  be 
known,  that  all  the  estate  and  effects  of  the  deceased  are  insufficient  to 
pay  his  just  debts.  Such  a  doctrine  would  be  derogatory  to  the  charac- 
ter of  any  government  Under  the  English  bankrupt  system,  foreign- 
ers as  well  as  subjects  may  prove  their  debts  and  share  in  the  distriba- 

Confl.  64 
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has  brought  the  assets  collected  abroad  with  him  into 
such  state,  it  has  been  decided  in  New- York,  that  he 
is  chargeable  with  all  the  assets  received  abroad,  which 

tion.  Without  doubt,  in  other  foreign  countries,  where  there  is  a  eesno 
honorum,  or  other  {HX>cess  relating  to  bankrupts'  estates,  the  same  just 
principle  is  adopted.  It  was  so  under  our  bankrupt  law,  while  that  was 
in  force,  and  no  reason  can  be  suggested,  why  so  honest  and  just  a  prin- 
ciple should  not  be  applied  .in  the  case  of  insolvent  estates  of  deceased 
persons.  It  is  always  practised  upon  in  regard  to  persons  dying  within 
our  jurisdictiou,  having  had  their  domicil  here ;  that  is,  creditors  of  all 
countries  have  the  same  rights  as  our  own  citizens,  to  file  their  claims 
and  share  in  the  distribution.  Thero  cannot  be  then  a  right  in  any  one 
or  more  of  our  citizens,  who  may  happen  to  be  creditors,  to  seize  the 
whole  of  the  effects,  which  may  be  found  here,  or  claim  an  appropriation 
of  them  to  the  payment  of  their  debts,  in  exclusion  of  foreign  creditoxs. 

^  It  is  said  tliis  is  no  more  tiian  what  may  be  done  by  ^virtue  of  our  at- 
tachment law,  in  regard  to  the  property  of  a  living  debtor,  who  \a  insol- 
vent But  the  justness  of  that  law  is  very  questionable,  and  its  appli- 
cation ought  not  to  be  extended  to  cases,  by  analogy,  which  do  not 
come  within  its  express  provisions. 

'<  What  then  is  to  be  done  with  the  effects  collected  here  belonging  to 
an  insolvent  estate  in  a  foreign  country  ?  Shall  they  be  sent  home  in 
order  to  be  appropriated  according  to  the  laws  of  that  country  ?  This 
would  often  work  great  injustice,  and  always  great  inconvenience,  to 
our  own  citizens,  whose  debts  might  not  be  large  enough  to  bear  the 
expense  of  proving  and  collecting  them  abroad ;  and  in  countnes,  where 
there  is  no  provision  for  an  equal  distribution,  the  pursuit  of  them  might 
be  wholly  fruitless.  As  in  Great  Britoin,  our  citizens,  whose  debts 
would  generally  be  upon  simple  contract,  such  as  bills  of  exchange, 
promissoiy  notes,  accounts,  &c.,  would  be  postponed  to  creditors  by 
judgment,  bond,  &.C.,  and  even  to  other  debts  upon  simple  contract, 
which  might  be  preferred  by  the  executor  or  administrator.  It  would 
seem  too  great  a  stretch  of  courtesy  to  require  the  effects  to  be  sent 
home  and  our  citizens  to  pursue  them  under  such  disadvantages.  What 
then  shall  be  done  to  avoid,  on  the  one  hand,  the  injustice  of  taking 
the  whole  funds  for  the  use  of  our  citizens  to  the  prejudice  of  foreign- 
ers, when  the  estate  is  insolvent,  and  on  the  other,  the  equal  injustice 
and  greater  inconvenience  of  compelling  our  own  citizens  to  seek  sat- 
isfaction of  their  debts  in  distant  countries? 

*^  The  proper  course  would  undoubtedly  be,  to  retain  the  funds  here  for 
a  pro  raid  distribution  according  to  the  laws  of  our  state  among  the 
citizens  thereof,  having  regard  to  all  the  assets,  either  in  the  hands  of 
the  principal  administrator  or  of  the  administrator  here,  and  having  re- 
gard also  to  tlie  whole  of  the  debts,  which  by  the  laws  oi  either  coim- 
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he  still  retams  in  his  hands,  or  which  he  has  expended, 
or  disposed  of  in  such  state,  unless  expended  or  dis- 
posed of  m  the  due  course  of  administration,  whether 


try  are  payable  out  of  those  assets,  disregarding  any  fanciful  prefer- 
ence which  may  be  given  to  one  species  of  debt  over  another,  consider- 
ing the  funds  here  as  applicable  to  tlie  payment  of  the  just  proportion 
dae  to  our  own  citizens ;  and,  if  there  be  any  residue,  it  should  be  re- 
mitted to  the  principal  administrator,  to  be  dealt  with  according  to  the 
laws  of  his  own  country,  the  subjects  of  that  country,  if  there  be  any 
injustice  or  inequality  in  the  payment  or  distribution,  being  bound  to 
submit  to  its  laws.    The  only  objection,  which  can  be  made  to  this  mode 
of  adjusting  an  ancillary  administration  upon  an  insolvent  estate,  is  the 
difficulty  and  delay  of  executing  it.    The  difficulty  would  not  be  great- 
er than  in  settling  many  other  complicated  affiiirs,  where  many  persons 
have  interests  of  different  kinds  in  the  same  funds.    The  powers  of  a 
court  of  chancery  are  competent  to  embrace  and  settle  all  cases  of  that 
nature,  even  if  the  powers  of  our  Court  of  Probate  are  not  sufficiently 
extensive;  which  however  is  not  certain.      The  administrator  here 
should  be  held  to  show  the  condition  of  the  estate  abroad,  the  amount 
of  property  subject  to  debts,  and  the  amount  of  debts,  and  a  distribution 
could  be  made  upon  perfectly  fair  and  cquitat)le  principles.    The  delay 
would  undoubtedly  be  considerable,  but  this  would  not  be  so  great  an 
evil  as  either  sending  our  citizens  abroad  iipon  a  forlorn  hope  to  seek  for 
the  fragments  of  an  insolvent  estate,  or  paying  the  whole  of  their  debts 
out  of  tlie  property  without  regard  to  the  claims  of  foreign  creditors.  And 
if  the  Probate  Court  has  not  sufficient  power  to  make  such  an  equitable 
adjustment,  a  bill  in  equity,  in  which  the  administrator  here  should  be  the 
principal  respondent,  would  probably  produce  the  desired  result,  as  then 
time  and  opportunity  could  be  given  to  make  known  the  whole  condition 
of  the  estate,  and  all  persons  interested  might  be  heard  before  any  final 
decree  ;  in  the  mean  time  the  administrator  could  be  restrained  from 
remitting  the  funds  until  such  decree  should  be  passed."  3  Pick.  R.  143 
to  148.    The  following  extracts  are  made  from  the  opinion  of  the  Court 
in  Harvey  «.  Richards.    "  One  objection  urged  against  the  exercise  of 
the  authority  of  the  Court  is,  that,  as  national  comity  requires  the  distri- 
bution of  the  property  according  to  the  law  of  the  domicil,  the  same  com- 
ity requires,  that  the  distribution  should  be  made  in  the  same  place.  This 
consequence,  however,  is  not  admitted ;  and  it  has  no  necessary  connex- 
ion with  the  preceding  proposition.    The  rule,  that  distribution  shall^be 
according  to  the  law  of  the  domicil  of  the  deceased,  is  not  founded 
merely  upon  the  notion,  that  moveables  have  no  situ8f  and  therefore  fol- 
low the  person  of  the  proprietor,  even  interpreting  that  maxim  in  its 
true  sense,  that  personal  property  is  subject  to  that  law,  which  governs 
the  person  of  the  owner.    Nor  is  it,  perhaps,  founded  upon  the  presum- 
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they  were  received  in  such  state,  or  in  the  foreign 
country.  There  is  great  difficulty  in  supporting  this 
decision  to  the  extent  of  making  the  foreign  executor 

ed  intention  of  the  deceased,  that  all  his  property  should  be  distributed 
according  to  the  law  of  the  place  of  his  domicil,  with  which  he  is  sup- 
posed to  be  best  acquainted  and  satisfied  ;  for  the  rale  will  prevail  even 
agaiast  the  express  intention  of  the  deceased,  unless  tlie  mode,  in  which 
that  intention  is  expressed,  would  give  it  legal  validity  as  a  will.  It 
seems,  indeed,  to  have  had  its  origin  in  a  more  enlarged  policy,  founded 
upon  the  general  convenience  and  necessities  of  mankind  ;  and  in  this 
view  the  maxim  above  stated  flows  from,  rather  than  guides,  the  appli- 
cation of  that  policy.  The  only  reason,  why  any  nation  gives  effect  to 
foreign  laws  within  its  own  territory,  is  the  endless  embarrassment, 
which  would  otherwise  be  introduced  in  its  own  intercourse  with  for- 
eign nations.  The  rights  of  its  own  citizens  would  be  materially  im- 
paired, and,  in  many  instances,  totally  extinguished,  by  a  refusal  to  re- 
cognise and  sustain  the  doctrines  of  foreign  law.  The  case  now  un- 
der consideration  is  an  ilhistration  of  the  perfect  justice  and  wisdom 
of  this  general  practice  of  nations.  A  person  may  have  moveable  prop- 
erty and  debts  in  various  countries,  each  of  which  may  have  a  differ- 
ent system  of  succession.  If  the  law  ret  n<<e  were  generally  to  prevail, 
it  would  be  utterly  impossible  for  any  such  person  to  know  in  what 
manner  his  property  would  be  distributed  at  his  death,  not  only  from 
the  uncertainty  of  its  situation  from  its  own  transitory  nature,  but  from 
the  impracticability  of  knowing,  with  minute  accuracy,  the  law  of  suc- 
cession of  every  country,  in  which  it  might  then  happen  to  be.  He 
would  be  under  the  same  embarrassment,  if  he  attempted  to  dispose  of 
his  property  by  a  testament ;  for  he  could  never  foresee,  where  it 
would  be  at  his  death.  Nay  more,  it  would  be  in  the  power  of  his  debt- 
or, by  a  mere  change  of  his  own  domicil,  to  destroy  the  best  digested 
will ;  and  the  accident  of  a  moment  might  destroy  all  the  anxious  pro- 
visions of  an  excellent  parent  for  his  whole  family.  Nor  is  this  alL 
The  nation  itself,  to  which  the  deceased  belonged,  might  be  seriously 
affected  by  the  loss  of  his  wealth,  from  a  momentary  absence,  although 
his  true  home  was  in  the  centre  of  its  own  territory.  These  are  great 
and  serious  evils,  pervading  every  class  of  the  community,  and  equally 
affecting  every  civilized  nation.  But  in  a  maritime  nation,  depending 
upon  its  commerce  for  its  glory  and  its  revenue,  the  mischief  would  be 
incalculable.  The  common  and  spontaneous  consent  of  nations,  there- 
fore, established  this  rule  from  the  noblest  policy,  the  promotion  of  gen- 
eral convenience  and  happiness,  and  the  avoiding  of  distressing  diffi- 
culties, equally  subversive  of  the  public  safety  and  private  enterprise  of 
all.  It  flowed  from  the  same  spirit,  that  dictated  judicial  obedience  to 
the  foreign  commissions  of  the  admiralty.  Stih  mviuft  vxcissUudinU  o&- 
teniuy  damuB  pHimusque  vtdssim^  is  the  language  of  the  civilized  world 
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or  adminifitrator  liable  in  such  state  for  assets  received 
abroad,  and  brought  into  the  state  by  him.  If  he  can-* 
not  sue  in  his  representative  character  in  another  state, 

on  this  subject  There  can  be  no  pretence,  that  the  same  general  in- 
convenience or  embarrassment  attends  the  distribution  of  foreign  effects 
according  to  the  foreign  law  by  the  tribunals  of  the  country,  where 
thoy  are  situate.  Cases  have  been  already  stated,  in  which  great  incon- 
venience would  attend  the  establishment  of  any  rule,  excluding  such 
distribution.  It  may  be  admitted  also,  that  there  are  cases,  in  which  it 
would  be  highly  convenient  to  decline  the  jurisdiction  and  remit  the 
parties  to  the  forum  domicilii.  Where  there  are  no  creditors  here,  and 
no  heirs  or  legatees  here,  but  all  are  resident  abroad,  there  can  be  no 
doubt,  that  a  court  of  equity  would  direct  the  remittance  of  the  proper- 
ty upon  the  application  of  any  competent  party. 

"  The  correct  result  of  these  considerations  upon  principle  would  seem 
to  be,  that  whether  the  Court  here  ought  to  decree  distribution  or  re- 
mit the  property  abroad,  is  a  matter  not  of  jurisdiction,  but  of  judicial 
discretion,  depending  upon  the  particular  circumstances  of  each  case ; 
that  there  ought  to  be  no  universal  rule  on  this  subject ;  but  that  every 
nation  is  bound  to  lend  the  aid  of  its  own  tribunals  for  the  purpose  of 
enforcing  the  rights  of  ail  persons  having  title  to  the  fund,  when  such 
interference  will  not  be  productive  of  injustice  or  inconvenience,  or  con- 
flicting equities. 

^  It  is  farther  objected,  that  a  rule,  which  is  to  depend  for  its  applica- 
tion upon  the  particular  circumstances  of  each  case,  is  too  uncertain  to 
be  considered  a  safe  guide  for  general  practice.  But  this  objection 
affords  no  solid  ground  for  declining  the  jurisdiction,  since  there  are  an 
infinite  variety  of  cases,  in  which  no  general  rule  has  been  or  can  be 
laid  down,  as  to  legal  or  equitable  relief,  in  the  ordinary  controversies 
before  judicial  tribunals.  In  many  of  these,  the  difficulty  is  intrinsic  in 
the  subject  matter ;  and  where  a  general  rule  cannot  easily  be  extract- 
ed, each  case  must,  and  indeed  ought  to,  rest  on  its  own  particular  cir- 
cumstances. The  uncertainty,  therefore,  is  neither  more  nor  less  than 
belongs  to  many  other  complicated  transactions  of  human  life,  where 
the  law  administers  relief  ex  (Bquo  et  bono. 

^  Another  objection,  addressed  more  pointedly  to  a  class  of  cases  like 
the  present,  is  the  difficulty  of  settling  the  accounts  of  the  estate,  ascer- 
taining the  assets,  what  debts  are  sperate,  what  desperate,  and,  finally 
ascertaining  what  is  the  residue  to  be  distributed,  and  who  are  the  next 
of  kin  entitled  to  share.  And  to  add  to  our  embarrassment,  we  are  told, 
that  we  cannot  compel  the  foreign  executor  to  render  any  account  in 
our  courts.  I  agree  at  once,  that  this  cannot  be  done,  if  he  is  not  here  ; 
but  I  utterly  deny,  that  the  administrator  here  cannot  be  compelled  to 
account  to  any  competent  Court  for  all  the  assets,  which  he  has  re- 
ceived under  the  auUiority  of  our  laws.    And  if  the  foreign  exectttor 
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without  new  letters  of  administration,  because  be  de- 
rives bis  authority  from  a  foreign  government,  to  which 
he  is  solely  responsible  in  his  administration,  it  is  not 
easy  to  perceive,  how  he  can  be  sued  in  such  state  for 
assets  in  his  hands,  received  abroad  under  the  sanction 

chooses  to  lie  by,  and  refuses  to  render  any  account  of  the  foreign  foods 
in  his  hands,  so  far  as  to  enable  the  Court  here  to  ascertain,  whether  the 
funds  are  wanted  abroad  for  the  payment  of  debts  or  legacies,  or  not,  he 
has  no  right  to  complain,  if  tlie  Court  refuses  to  remit  the  assets,  and 
distributes  them  among  those  who  may  legally  claim  them.  And  as  to 
settling  the  estate,  or  ascertaining  who  are  the  distributees,  there  is  no 
more  difficulty  than  oflen  falls  to  our  lot  in  many  cases,  arising  under 
the  ordinary  probate  proceedings. 

"All  these  objections  are,  in  fact,  reasons  for  declining  to  exercise  the 
jurisdiction  in  particular  cases,  rather  than  reasons  against  the  exist- 
ence of  the  jurisdiction  itself.  It  seems,  indeed,  admitted  by  the  learned 
counsel  for  the  defendant,  that,  if  there  be  no  foreign  administration,  it 
would  be  the  duty  of  the  Court  to  grant  relief  upon  an  administration 
taken  here.  Yet  every  objection,  already  urged,  would  apply  with  as 
much  force  in  that  as  in  the  present  case.  The  property  would  be  to  be 
distributed  according  to  the  foreign  lawof  tlie  deceased's  domieil.  The 
same  difficulty  would  exist,  as  to  ascertaining  the  debts  and  lega- 
cies, and  the  assets  and  distributees  entitled  to  shar^.  But  it  is  said  in 
the  case  now  put,  the  administration  here  would  be  the  principal  adtnin- 
iitration,  whereas  in  the  case  at  bar,  it  is  only  an  auxiliary  or  ancillary 
administration.  I  have  no  objection  to  the  use  of  the  terms  principal 
and  auxiliary,  as  indicating  a  distinction  in  fact  as  to  the  objects  of  the 
different  administrations ;  but  we  should  guard  ourselves  against  the 
conclusion,  that  therefore  there  is  a  distinction  in  law  as  to  the  rights  of 
parties.  There  is  no  magic  in  words.  Each  of  these  administrations 
may  be  properly  considered  as  a  principal  one,  with  reference  to  the  limits 
of  its  exclusive  authority  ;  and  each  might,  under  circumstances,  justly 
be  deemed  an  auxiliary  administration.  If  the  bulk  of  the  property,  and 
all  the  heirs  and  legatees  and  creditors  were  here,  and  the  foreign  ad- 
ministration were  only  to  recover  a  few  inconsiderable  claims,  that  would 
most  correctly  be  denominated  a  mere  auxiliary  administration  for  the 
beneficial  use  of  the  parties  here,  although  the  domieil  of  the  testator 
were  abroad.  The  converse  case  would  of  course  produce  an  opposite 
result  But  I  am  yet  to  learn,  what  possible  difference  it  can  make  in 
the  rights  of  parties  before  the  Court,  whether  the  administration  be  a 
principal  or  an  auxiliary  administration.  They  must  stand  upon  the 
authority  of  the  law  to  administer  or  deny  relief  under  all  the  circum- 
stances of  their  cose,  and  not  upon  a  mere  technical  distinction  of  very 
recent  origin." 
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of  the  foreign  admiaistratioD,  and  by  the  authority  of 
the  foreign  government,  to  which  he  is  accountable  for 
all  such  assets.  The  learned  Court,  however,  who  de- 
cided the  point,  seem  to  have  taken  it  for  granted,  that 
a  foreign  executor  or  administrator  was  of  course  sua- 
ble here  for  all  assets  found  in  his  hands.  ^'  If  a  foreign 
executor''  they  say  "is  liable  to  be  sued  here,  of 
xjohich  toe  apprehend  there  can  he  no  question^  he  must 
from  the  very  nature  of  the  case,  primd  facie^  be  re- 
sponsible for  the  assets,  which  are  shown  to  have  been 
in  his  possession  within  this  state.**  With  great  defer- 
ence, that  was  the  very  point  to  be  established  by 
reasoning,  since  no  authority  could  be  shown,  which 
supported  it.  On  the  other  hand,  there  are  authori- 
ties, which  indicate  a  very  different  doctrine.^ 

^515.  But,  although  a  foreign  executor  or  admin- 
istrator is  not  entitled  to  maintain  a  suit  in  our  courts, 
in  virtue  of  his  original  letters  of  administration ;  yet, 
if  a  debtor  here  chooses  voluntarily  to  pay  him  a  debt, 
which  he  may  lawfully  receive  under  that  administra- 
tion ;  the  debtor  will  be  discharged.'    And  on  the  other 

1  See  Selectmen  of  Boston  v,  Boylston,  2  Mass.  R.  384 ;  Goodwin  v. 
Jones,  3  Mass.  R.  514 ;  Davis  v.  Estey,  8  Pick.  R,  475 ;  Dawes  «.  Head, 
3  Pick,  128 ;  Doolittle  v,  Lewis,  7  John.  Ch.  R.  45,  47. 

^  The  proposition  is  thus  guardedly  laid  down,  in  Stevens  9. 
Gaylord,  11  Mass.  R.  256.  But  a  more  important  question  may 
arise,  whether  a  voluntary  payment  of  a  debt  to  a  foreign  admin- 
istrator, when  there  is  no  domestic  administrator  appointed,  would 
not  be  a  good  discharge  of  the  debtor.  Debts  are  not  only  due  in 
the  domicil  of  the  debtor,  but  in  the  domicil  of  the  creditor;  and 
indeed,  unless  a  particular  place  of  payment  is  appointed,  they  are 
due  and  may  be  demanded  any  where.  If  a  debtor  were  found  in  the 
foreign  country,  where  the  creditor  died,  and  where  an  administrator 
was  appointed,  he  would  certainly  be  suable  there,  and  could  not  protect 
himself  by  a  plea,  that  he  was  liable  to  pay  only  to  the  administrHtor  ap- 
pointed in  the  place  of  his  (the  debtor^s)  domicil.  Lord  Hard wi eke,  in 
Thome  v.  Watkins,  (2  Yes.  35)  said,  that  all  debts  follow  the  person,  not 
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handy  if  a  foreign  executor  or  administrator  brings  or 
transmits  property  here,  which  he  has  received  under 
the  administration  abroad,  or  if  he  is  here  personally 
present,  he  is  not  personally,  or  in  his  representative 
capacity,  liable  to  a  suit  here ;  nor  is  such  property 
Uable  here  to  creditors ;  but  they  must  resort  for  sat- 
isfaction to  the  forum  of  the  original  administration.^ 
And  where  property  is  remitted  by  a  foreign  executor 
to  this  country  to  pay  legacies,  no  suit  can  be  main- 
tained for  it,  if  there  is  no  specific  appropriation  of  it, 
without  an  administration  taken  out  here.' 

^516.  And  here  it  is  necessary  to  attend  to  a  dis- 
tinction, important  in  its  nature  and  consequences.  If  a 
foreign  administrator  has,  in  virtue  of  his  administration, 
reduced  the  personal  property  of  the  deceased,  there 
situated,  into  possession,  so  that  he  has  the  legal  title 
thereto,  according  to  the  laws  of  that  country ;  if  that 
property  should  afterwards  be  found  in  another  country, 
or  carried  and  converted  there  against  his  will,  he  may 
maintain  a  suit  for  it  in  his  own  name,  without  taking 
out  letters  of  administration ;  for  he  is  to  all  intents  and 
purposes  the  legal  owner,  although  he  is  so  in  the 

of  the  debtor  in  respect  of  the  right  or  property,  but  of  the  creditor  to 
whom  due.  In  Doolittle  v.  Lewis,  (7  John.  Ch.  R.  49]  Mr.  Chancellor 
Kent  held,  that  a  voluntary  payment  to  a  foreign  executor  or  adminis- 
trator was  a  good  discharge  of  the  debt.  See  Shultz  v.  Pulver,  3 
Paige  R.  182;  Hooker  v.  Olmstead,  6  Pick.  R.  481 ;  Atkyns  v.  Smith,  2 
Atk.  R.  63 ;  Trecothick  v.  Austin,  4  Mason  R.  16,  33. 

1  Currie  administrator  «.  Birch  am,  1  Dowl.  &  Ryl.  R.  35 ;  Davis  v. 
Estey,  8  Pick.  R.  475.  But  see  Dowdale's  case,  6  Co.  R.  47 ;  Campbell 
V,  Todfey,  7  Cowen  R.  64.  —  In  Scrimshire  v.  Scrimshire  (2  Hagg.  Con- 
sist. R.  420),  Sir  Edward  Simpson  said,  "If  an  Englishman  makes  a  wiU 
abroad,  and  makes  a  foreigner  executor,  and  has  no  effects  in  England, 
and  the  executor  proves  the  will  lawfully  abroad,  that  probate  or  sentence 
of  the  proper  court,  establishing  the  will  as  to  effects  there  of  a  man  do- 
miciled there,  would  be  a  bar  to  a  discovery  in  chancery  of  eflfects 
abroad." 

9  Logan  V.  Fairlie,  2  Sim.  &  Stu.  R.  284. 
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character  of  trustee.  And  in  like  manner,  if  a  specific 
legacy  is  bequeathed  of  property  in  a  foreign  country, 
and  the  legatee  has,  under  an  administration  there,  been 
admitted  to  the  ownership,  he  may  afterwards  sue  in  his 
own  name  for  any  injury  or  conversion  of  such  pro- 
perty in  another  country,  where  the  property  or  party 
may  be  found,  without  any  probate  of  the  will  there.^ 

§  617.  The  like  principle  will  apply,  where  an  ex- 
ecutor or  administrator,  in  virtue  of  an  administration 
abroad,  becomes  possessed  of  negotiable  notes  belong- 
ing to  the  deceased,  which  are  payable  to  bearer ;  for 
then  he  becomes  the  legal  owner  and  bearer  by  virtue 
of  his  administration,  and  may  sue  thereon  in  his  own 
name ;  and  need  not  take  out  letters  of  administration 
in  the  state,  where  the  debtor  resides,  in  order  to  main- 
tain a  suit  against  him.'  And  for  a  like  reason,  it 
would  seem,  that  negotiable  paper  of  the  deceased, 
payable  to  order,  actually  endorsed  by  a  foreign  exec- 
utor or  administrator  in  the  foreign  country,  and  capa- 
ble there  of  passing  by  such  endorsement,  would 
confer  a  complete  legal  title  on  the  indorsee,  so  that  he 
ought  to  be  everywhere  treated,  as  the  legal  indorsee, 
and  allowed  to  sue  thereon  accordingly ;  as  be  would 
be,  if  it  were  a  transfer  of  personal  goods  or  chattels  of 
the  deceased  situate  in  such  foreign  country*' 

^518.  Where  there  are  different  administrations, 
granted  in  different  countries,  those,  which  are  in  their 

1  See  Commonwealth  v.  GriffiUi,  2  Pick.  R.  11 ;  Bollcurd  «.  Spencer,  7 
T.  R.  354;  Shipman  v.  Thompson,  Willes  R.  103;  Slack  v,  Walcott,  3 
Mason  R.  508,  518.: 

3  Robinson  v.  Crandall,  9  Wendell  R.  ^25.  But  see  Stearns  o.  Bum- 
ham,  5  Greenleaf  R.  261 ;  Thompson  v,  Wilson,  2  New  Harop.  R.  291 ; 
McNeilage  v.  HoUoway,  1  B.  and  Aid.  218 ;  ante  §  354,  358, 359. 

9lb.  and  ante  $358,359. 
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nature  ancillary,  are,  as  we  have  seen,  generally  held 
*  subordinate  to  the  original  administration.  But  each 
administration  is  deemed  so  far  independent  of  the 
others,  that  property  received  under  one  cannot  be 
sued  for  under  another,  though  it  may  at  the  moment 
be  locally  situate  within  the  jurisdiction  of  the  latter. 
Thus,  if  property  is  received  by  a  foreign  executor  or 
administrator  abroad,  and  afterwards  remitted  here,  an 
executor  or  administrator  appointed  here  could  not 
assert  a  claim  to  it  here,  either  against  the  person,  in 
whose  hands  it  might  happen  to  be,  or  against  the 
foreign  executor  or  administrator.*  The  only  mode  of 
reaching  it,  if  necessary  for  the  purposes  of  due  admm- 
istration,  would  be  to  require  its  transmission  or  dis- 
tribution, after  all  claims  against  the  foreign  administra- 
tion had  been  ascertained  and  settled. 

^519.  But  suppose  a  case,  where  the  personal 
estate  of  the  deceased  has  not,  at  the  time  of  his  de- 
cease, any  positive  locality  in  the  place  of  his  domicil, 
or  in  any  foreign  territory ;  but  is  strictly  in  transitu 
to  a  foreign  country,  and  afterwards  arrives  in  the  coun- 
try of  its  destination.  It  may  be  asked,  in  such  case, 
to  whom  would  the  administration  of  such  property 
rightfully  belong?  Would  it  belong  to  the  administra- 
tor in  the  place  of  the  domicil  of  the  deceased,  or  to  the 
administrator  appointed  in  the  place,  where  it  had  ar- 
rived 1  And  if  (as  may  well  happen  in  case  of  a  ship 
and  cargo  sent  abroad)  the  property  or  its  proceeds 
should  return  to  the  domicil  of  the  original  owner, 
would  the  administrator,  there  appointed,  be  entitled  to 
take  it,  and  bound  to  account  for  it,  in  the  due  coarse 


1  Currie  admiDistrator  v,  Bircham,  1  Dowl.  &  Ryl.  R.  95.    See  Jaun- 
cey  «•  Seeley,  1  Vera.  R.  397. 
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of  administration?  Practically  speaking,  no  doubt  is 
entertained  on  this  subject ;  and  the  properly,  when- 
ever it  returns  to  the  country  of  the  domicil  of  the 
owner,  whether  by  remittance  or  otherwise,  is  under- 
stood to  be  under  the  admmistration  of  the  admbistra- 
tor  appointed  there.  Nor  has  there  been  a  doubt 
hitherto  judicially  expressed,  that  property  so  sent 
abroad,  and  retuMied,  might  and  should  be  so  admin- 
istered, and  that  all  parties  would  be  protected  by 
their  doings  in  regard  to  it. 

§  520.  Indeed,  according  to  the  common  course  of 
commercial  business,  ships  and  cargoes,  and  the  pro- 
ceeds thereof^  locally  situate  in  a  foreign  country  at 
the  time  of  the  death  of  the  owner,  always  proceed  on 
their  voyages,  and  return  to  the  home  port,  without  any 
suspicion,  that  all  the  parties  concerned  are  not  legally 
entitled  so  to  act ;  and  they  are  taken  possession  of, 
and  administered  by  the  administrator  of  the  forum 
domicilii^  with  the  constant  persuasion,  that  he  may  not 
only  rightfully  do  so,  but  that  he  is  bound  to  adminb- 
ter  them,  as  part  of  the  funds  appropriately  in  his 
hands.  A  different  course  of  adjudication  would  be 
attended  with  almost  inextricable  difficulties,  and  would 
involve  this  extraordinary  result,  that  all  the  personal 
property  of  the  deceased  must  be  deemed  to  have 
a  fixed  situSj  where  it  was  at  the  moment  of  his  death ; 
and,  if  removed  from  it,  must  be  returned  thither  for 
the  purpose  of  a  due  administration.  Nay,  debts  due 
in  a  foreign  country  would  be  absolutely  required  to 
be  retained  there,  until  a  local  administration  was  ob- 
tained ;  and  could  not  without  peril  be  voluntarily  re- 
mitted to  the  creditor's  domicil.  And,  if  the  debtor 
should  in  the  mean  time  remove  to  another  country, 
it  might  become  matter  of  extreme  doubt,  whether  a 
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payment  to  a  local  administrator  there  would  discharge 
him  from  the  debt.^ 

^  52L  A  case  illustrative  of  these  remarks  has  re- 
cently occurred.  The  personal  estate  of  an  intestate 
consisted  in  a  considerable  degree  of  stage  coaches  and 
stage  horses,  belonging  to  a  daily  line,  running  from  one 
state  to  another;  and  letters  of  administration  were 
taken  out  by  the  same  person  in  both  states,  one  being 
that  of  the  intestate's  domicil.  A  question  arose,  under 
which  administration  the  property  was  to  be  accounted 
for,  part  of  it  being  in  one  state,  and  part  in  the  other, 
and  part  in  transitu  from  one  to  the  other,  at  the  mo- 
ment of  the  intestate's  death.  The  learned  Chancellor 
of  New  York  said,  that,  if  administration  had  been 
granted  to  different  individuals  in  the  two  states,  the 
property  must  have  been  considered  as  belonging  to 
that  administrator,  who  first  reduced  it  to  possession 
within  the  limits  of  his  own  state.  But  that  in  the  case 
before  him,  as  both  administrations  were  granted  to 
the  same  person,  if  an  account  of  administration  were 
to  be  taken,  it  would  be  necessary  to  settle  that  by 
ascertaining  what  had  been  inventoried  and  accounted 
for  by  him  under  the  administration  in  the  other  state.' 

^  522.  Where  administrations  are  granted  to  dif- 
ferent persons  in  different  states,  they  are  so  far  deem- 
ed independent  of  each  other,  that  a  judgment  obtained 
against  one  will  furnish  no  right  of  action  agamst  the  oth- 
er, to  affect  assets  received  by  the  latter  in  virtue  of  his 
own  administration ;  for,  in  contemplation  of  law,  there 
is  no  privity  between  him  and  the  other  administrator.* 


1  See  Stevens  v.  Gaylord,  11  Mass.  R.  256. 

s  Oicutt  V.  Orms,  3  Paige  R.  459. 

>  Ligbtfoot  V.  Bickley,  2  Rawle  R.  431. 
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It  might  be  different,  if  the  same  person  were  adminis- 
trator in  both  states.^  On  the  other  hand,  a  judgment^ 
recovered  by  a  foreign  administrator  against  die  debtor 
of  his  intestate,  will  not  form  the  foundation  of  an  action 
against  the  debtor  by  an  ancillary  administrator  ap- 
pointed in  another  state.'  But  the  foreign  administra- 
tor might  himself  in  such  a  case  maintain  a  personal 
suit  agamst  the  debtor  in  any  other  state ;  because  the 
judgment  would,  as  to  him,  merge  the  original  debt,  and 
make  it  personally  due  to  him  in  his  own  right,  he 
being  responsible  therefor  to  the  estate.' 

§  523.  So  strict  is  the  principle,  that  a  foreign  ad- 
ministrator cannot  do  any  act,  as  administrator,  in  anoth- 
er state,  that,  where  the  local  laws  convert  real  securi- 
ties in  the  hands  of  an  administrator  into  personal  as- 
sets, which  he  may  sell  or  assign,  he  cannot  dispose  of 
such  real  securities,  until  he  has  taken  out  letters  of  ad- 
ministration in  the  place  ret  sitiB.^  Thus,  mortgages 
are  declared  by  the  laws  of  Massachusetts  to  be  per- 
sonal assets  in  the  hands  of  administrators ;  and  dis- 
posable by  them  accordingly.  But  the  authority  cannot 
be  exercised  by  any,  except  administrators,  who  have 
been  duly  appointed  within  the  state.^  On  the  other 
hand,  if  an  administrator  sell  real  estate  for  the  payment 
of  debts,  pursuant  to  the  authority  given  him  under 
the  local  laws  m  sit^B,  he  is  not  responsible  for  the  pro- 
ceeds as  assets  in  any  other  state ;  but  they  are  to  be 

1  Lightfoot  V.  Bickley,  2  Rawle  R.  431. 
9  Talmage  v.  Chapel,  16  Mass.  R.  71. 

3  Ibid. 

4  Goodwin  v,  Jones,  3  Mass.  R.  514,  519.  See  Bissell  v.  Briggss,  9 
Mass.  R.  467,  468.    But  see  Doolittle  v.  Lewis,  7  John.  Ch.  R.  45^  47. 

^  Cutter  v.  Davenport,  1  Pick.  R.  80. 
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disposed  of,  and  accounted  for,  solely  in  the  place  and 
manner  pointed  out  in  the  local  laws.^ 

^  524.  In  relation  to  the  mode  of  administering  as- 
sets by  executors  and  administrators,  there  are  in  dif- 
ferent countries  very  different  regulations.    The  prior- 
ity of  debts,  the  order  of  payments,  the  marshalling  of 
assets  for  this  purpose,  and,  in  cases  of  insolvency,  the 
mode  of  prooi^   as  well  as  of  distribution,  differ  in 
different  countries.^    In  some  countries,  all  debts  stand 
in  equal  order ;  and,  in  cases  of  uisolvency,  the  creditors 
are  to  be  paid  pari  passiu    In  others,  there  are  certain 
classes  of  debts  entitled  to  a  priority  of  payment,  and  are 
therefore  deemed  privileged  debts.    Thus,  in  England 
bond  debts  and  judgment  debts  possess  this  privilege ; 
and  the  like  law  exists  in  some  of  the  states  of  this 
Union.     Similar  provisions  may  be  found  in  the  law  of 
France  in  favour  of  particular  classes  of  creditors.'  On  the 
other  hand,  in  Massachusetts,  and  in  many  other  states 
of  the  Union,  all  debts,  except  those  due  to  the  govern- 
ment, possess  an  equal  rank,  and  are  payable  j^arijvo^^u. 
Let  us  suppose,  then,  that  a  debtor  dies  domiciled  in 
a  country,  where  such  priority  of  right  and  privilege 
exists ;  and  he  has  assets  situate  in  a  state,  where  aD 
debts    stand  in  an  equal  rank,  and  administration  b 
duly  taken  out,  in  the  place  of  his  domicil,  and  also  in 
the  place  of  the  situs  of  the  assets.     What  rule  is  to 
govern  in  the  marshalling  of  the  assets  1    The  law  of 
the  domicil  ?  Or  the  law  of  the  situs  ?   The  established 
rule  now  is,  that  in  regard  to  creditors  the  administra- 

1  Peck  V.  Mead,  2  Wendell  R.  471 ;  Hooker  v.  Olmstead,  G  Pick*  R. 
481,  483 ;  Goodwin  v.  Jones,  3  Mass.  R.  514, 519,  520. 

8  Harvey  v.  Richards,  1  Mason  R.  4Q1. 

9  Merlin,  Repertoire,  Privilege ;  Civil  Code  of  France,  art.  9092  to 
2106. 
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tion  of  the  assets  of  deceased  persons  is  to  be  governed 
altogether  by  the  law  of  the  country,  where  the  execu- 
tor or  administrator  acts,  and  from  which  he  derives 
his  authority  to  collect  them ;  and  not  by  that  of  the 
domicil  of  the  deceased.  The  rule  has  been  laid  down 
with  great  clearness  and  force  on  many  occasions.^ 

§  525i  The  ground,  upon  which  this  doctrine  has 
been  established,  seems  entirely  satisfactory.  Every 
nation,  having  a  right  to  dispose  of  all  the  property  ac- 
tually situate  within  it,  has  (as  has  often  been  said)  a 
right  to  protect  itself  and  its  cftizens  against  the  ine- 
qualities of  foreign  laws,  which  are  injurious  to  their  in- 
terests. The  rule  of  a  preference,  or  of  an  equality  in  the 
payment  of  debts,  whether  the  one  or  the  other  course  is 
adopted,  is  purely  local  in  its  nature,  and  can  have  no 
just  claim  to  be  admitted  by  any  other  nation,  which  in 
its  domestic  arrangements  pursues  an  opposite  policy. 
And  in  a  conflict  between  our  own  and  foreign  laws, 
the  doctrine  avowed  by  Huberus  is  highly  reasonable, 
that  we  should  prefer  our  own.  In  tali  conflictu  magis- 
est  ut  jus  nostruniy  qtiam  jus  alienum,  servemus^  - 

§  526.  It  seems,  that  many  foreign  jurists  maintain  a 
different  opinion,  holding,  that  in  every  case  the  priv- 
ileges of  debts  and  the  order  of  payment  are  to  be  gov- 

1  See  Harrison  v,  Sterry,  5  Cranch  299 ;  Milne  v.  Moreton,  4  Binn. 
R.  353,361  ;  Olivier  v.Townes,  14  Martin,  93,  99;  DeSobry  v.  De  Lais- 
tre,  2  Harr.  &.  John.  R.  193,  224 ;  Smith  administrator  v.  Union  Bank 
of  Georgetown's  Peters  R.  518, 523 ;  Dawes  v.  Head,  3  Pick.  R.  128  ; 
Holmes  v.  Remsen,  20  John.  R.  265 ;  Case  of  Miller's  Estate,  3  Rawle 
R.  312.  —  Where  there  are  administrations  and  assets  in  different  States, 
and  the  estate  is  insolvent,  the  general  principle  adopted  by  the  Courts 
of  Massachusetts  is,  to  place  creditors  there,  as  to  the  assets  in  the 
state,  upon  a  footing  of  equality  with  other  creditors  in  the  state,  where 
the  party  had  his  domicil  at  his  death.  Davis  v.  Estey,  8  Pick.  R.  475. 

8  Huberus,  Lib.  1,  tit.  3,  §  11 ;  See  also  Smith  adm'r  v.  Union  Bank  of 
Georgetown,  5  Peters  R.  517. 
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erned  by  the  laws  of  the  domicil  of  the  debtor,  at  the 
time  of  his  contract,  or  of  his  death.  They  found 
themselves  upon  the  general  rule,  that  the  creditor 
must  pursue  his  remedy  in  the  domicil  of  the  debtor, 
and  that  debts  follow  his  person,  and  not  that  of  the 
creditor.^  This  rule  was  acknowledged  in  matters  of 
jurisdiction  in  the  Roman  law,  in  which  it  is  said  ;  Ju- 
ris ordinem  converti  postulaSj  ut  nan  actor  ret  foruaij 
sedreus  actoris  sequitur.  JVom  ubi  domidKufn  retis 
habetj  vel  tempore  contractus  habuitj  licet  hoc  postea 
transttderitj  ibi  tantum  eum  conveniri  oporteU*  But  it 
by  no  means  follows,  that,  because  this  was  the  rule 
in  the  municipal  jurisprudence  of  Rome,  therefore  it 
ought  to  be  adopted,  as  a  portion  of  modem  interna- 
tional law.  Nor  does  it  necessarily  follow,  even  if  the 
rule  were  admitted  to  govern,  as  to  the  forum,  where 
the  suit  should  be  brought  against  the  debtor,  in  his 

1  Livermore's  Diss.  p.  164  to  171.  —  Mr.  Livermore  bas^  in  ids  Dis- 
sertations (p.  ]64  to  171),  controverted  the  correctness  of  the  American 
doctrine ;  and  he  holds,  that  the  law  of  the  debtor's  domicil,  at  the  time 
when  the  debt  was  contracted,  famishes  the  true  rule.  Mr.  Henry  lays 
down  the  rule,  that  when  the  law  of  the  domicil  of  the  creditor  and 
debtor  differ,  as  to  classing  debts  and  rights  of  action  among  personal 
or  real  property,  the  law  of  the  domicil  of  the  debtor  must  prevail  in 
suits  on  them.  Henry  on  Foreign  Law,  34,  35.  Mr.  Dwarris  states 
the  same  rule,  and  quotes  the  maxims,  "  Actor  sequitur  forum  rei,"  and 
^  Debita  sequuntur  personam  debitoris.^  He  admits,  indeed,  that  debts 
and  rights  of  action  attend  upon  the  person  of  the  creditor,  'inherent 
ossibus  creditoris  ^ ;  but,  to  recover  them,  one  must  follow  the  forum 
rei,  and  person  of  the  debtor.  If  the  question  regard  the  distribution 
of  the  creditor's  estate,  the  law  of  his  domicil  is  to  be  observed.  If  the 
question  is,  in  what  degree  or  proportion  the  representatives  of  the 
debtor  should  be  charged  with  payment  from  his  effects,  then  it  is  of 
a  passive  nature,  and  the  law  of  the  domicil  of  the  debtor  should  be 
followed.  Dwarris  on  Statut  650.  It  would  be  difficult  to  point  ont,  in 
the  English  law,  any  authority  in  support  of  this  doctrine.  See  also 
Dumoulin's  and  Casaregis's  opinions  in  Livermore's  Diss.  16S2, 163L 

9  Cod.  Lib.  3,  tit.  13, 1. 2. 
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lifetime,  that  upon  his  death,  in  a  conflict  of  the  rights 
and  privileges  of  creditors  (concursus  creditorum)  of 
different  countries,  the  municipal  law  of  the  country 
of  the  debtor,  should  overrule  the  jurisprudence  of 
the  situs  of  the  effects. 

§  527.  This,  however,  is  affirmed  to  be  the  doctrine 
of  Coquille,  Mevius,  Carpzovius,  Burgundus,  Rodem- 
burg,  and  Gail.^  But  it  is  manifest,  from  the  language 
used  by  them,  that  it  is  a  matter  of  no  small  diflGiculty ; 
and  a  diversity  of  laws  and  opinions  may  well  be 
presumed  to  exist  in  regard  to  it.  Boullenois  holds 
the  same  doctrine;*  and  Hertius  affirms  it,  saying, 
Jld  jura  igitur  domicilii  debitorisj  ubi  fit  concur- 
sus creditorum  et  quo  omnes  cujusquoque  generis 
lites  adversus  ilium  debitorem  propter  connexitatem 
causiB  irahunturj  regulariter  respiciendum  erit.^  Yet 
he  seems  to  admit,  that  cases  may  exist,  where  undue 
preferences,  given  by  the  local  laws  of  one  state  in 
favour  of  its  own  subjects,  may  be  met  with  a  just  re- 
taliation by  others.*  He  cites  a  passage  from  Huberus, 
which  would  seem  to  show,  that  the  latter  was  of  a 
different  opinion.  A  creditor  (says  he)  upon  a  bill  of 
exchange,  exercising  his  right  in  a  reasonable  time, 
has  a  preference  in  Holland  to  all  other  creditors  upon 
the  moveable  property  of  his  debtor.  He  has  property 
of  the  like  kind  in  Friezeland,  where  no  such  law  ex- 
ists.   Will  such  a  creditor  be  there  preferred  to  other 

1  Livermore's  Diss.  p.  166  to  171;  Rodemburg,  De  Di v.  Stat.  tit.  3, 
ch.  5,  §  16,  p.  47;  1  Boullenois,  684,  &r. ;  Id.  818,  &c.  832,  833,  834; 
Boahier,  Coat,  de  Bourg.  ch.  21,  §  204,  ch.  22,  §  151.  —  Not  having  ac- 
cess to  the  particular  works,  in  which  these  authors  xnaintaiu  this  doc- 
trine (except  that  of  Rod  era  burg),  I  must  rely  on  Mr.  Livermore  for 
the  correctness  of  this  statement  of  their  opinions. 

s  1  Boullenois,  818,  834. 

3  1  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  64,  p.  150.  4  la. 
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creditors  1  By  no  means,  since  those  creditors,  by  the 
laws  there  received,  have  already  acquired  a  right 
Creditor  ex  causa  cambii^  jus  suum  in  tempore  exer- 
cenSj  prafertur  apud  Batavos  omnibus  aliis  debitaribus 
[creditoribus  71  in  bona  mobilia  debitoris.  Hie  habet 
ejusmodi  res  in  Frizid,  ubi  hoc  jus  non  obtineL  wfti 
ibi  creditor  etiam  pmferetur  aliis  creditoribus  ?  MUb 
modo ;  quoniam  heic  creditoribus  vi  legum  hie  recepta- 
rum  jus  quidem  qtjuBsilum  est} 

%  528.  In  the  course  of  administrations,  also,  in 
diflFerent  countries,  questions  often  arise,  as  to  particu- 
lar debts,  whether  they  are  properly  and  ultimatelj 
payable  out  of  the  personal  estate,  or  are  chargeable 
upon  the  real  estate  of  the  deceased ;  and  in  all  such 
cases,  the  law  of  the  domicil  of  the  deceased  will 
govern  in  cases  of  intestacy ;  and,  in  cases  of  testacy, 
the  intention  of  the  testator.  A  case,  illustrating  this 
doctrine,  occurred  in  England  many  years  ago.  A 
testator,  who  lived  in  Holland,  and  was  seised  of  real 
estate  there,  and  of  considerable  personal  estate  in 
England,  devised  all  his  real  estate  to  one  person,  and 
all  his  personal  estate  to  another,  whom  he  made  his 
executor.  At  the  time  of  his  death,  he  owed  some 
debts  by  specialty,  and  some  by  simple  contract  in 
Holland,  and  had  no  assets  there  to  satisfy  those  debts ; 
but  his  real  estate  was  by  the  laws  of  Holland  made 
liable  for  the  payment  of  simple  contract,  as  well  as 
specialty  debts,  if  there  were  not  personal  assets  to 
answer  the  same.  The  creditors  in  Holland  sued  the 
devisee,  and  obtained  a  decree  for  the  sale  of  the  lands 
devised  for  the  payment  of  their  debts.  And  then 
the  devisee  brought  a  suit  in  England  against   the 


1  I  quote  Uie  passage  as  I  find  it  in  Hertios,  not  haying  foond  the 
original  reference.    Should  not  debUorUms  be  crtdUoninu  ? 
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executor  (the  legatee  of  the  personalty)  for  reimburse- 
ment out  of  the  personal  estate.  The  Court  decided 
in  his  favour,  upon  the  ground,  that  in  Holland,  as  in 
England,  the  personal  estate  was  the  primary  fund  for 
the  payment  of  debts,  and  should  come  in  aid  of  the 
real  estate,  and  be  charged  in  the  first  place.^ 

§  629.  In  the  Scottish  law  a  very  different  principle 
prevails ;  for  there,  heritable  bonds  are  primarily  pay- 
able out  of  the  real  estate ;  and^  as  we  have  seen,  the 
personal  estate  of  a  person  domiciled,  and  dying  in 
England,  is  held  exonerated  from  the  charge  of  a 
heritable  bond,  made  by  him  upon  real  estate  in  Scot- 
land, to  secure  a  debt  contracted  in  England ;  and 
the  Scottish  estate  must  bear  the  burthen.* 


1  Anonymous,  9  Mod.  R.  66;  S.  P.  Bowaman  v.  Reeve,  Preced. 
Ch.  511. 

9  Ante,  §  486,  487,  488 ;  Drummond  v.  Drummond,  6  Browo,  ParL 
Cases,  550,  (edit  1808} ;  S.  C.  cited  2  Yes.  &  Beames,  131. 
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CHAPTER  XIV. 

JURISDICTION   AND   REMEDIES. 

§  530.  We  are  next  led  to  the  consideration  of  the 
subject  of  remedies.  And,  in  the  nature  of  things, 
these  may  well  be  classed  int©  three  sorts ;  first,  those, 
which  purely  regard  property,  moveable  and  immovea- 
ble ;  secondly,  those,  which  purely  regard  persons ; 
and,  thirdly,  those,  which  regard  both  persons  and  prop- 
erty. The  Roman  jurisprudence  took  notice  of  this  dis- 
tinction, and  accordingly  divided  all  remedies,  as  to  their 
subject,  into  three  kinds;  (1)  Real  actions,  otherwise 
called  vindications,  which  were  those,  in  which  a  man 
demanded  something,  that  was  his  own,  and  were 
founded  on  dominion,  or  jus  in  re ;  (2)  Personal  ac- 
tions, denominated  also  condictions,  which  were  those, 
in  which  a  man  demanded,  what  was  barely  due  to 
him,  and  were  founded  on  obligation,  or  jus  ad  rem ; 
(3)  Mixed  actions,  which  were  those,  in  which 
some  specific  thing  was  demanded,  and  where  also 
some  personal  obligations  were  claimed  to  be  per- 
formed.^ The  real  actions  of  the  Roman  law,  were 
not  like  the  real  actions  of  the  common  law,  confined 
to  real  estate ;  but  included  personal,  as  well  as  real 
property.  But  the  distinction,  as  to  classes  of  reme- 
dies and  actions,  equally  pervades  the  common  law,  as 
it  does  the  civil  law.  Thus,  we  have  real  actions,  per- 
sonal actions,  and  mixed  actions,  the  first  embracing 

1  Halifax  on  Roman  Law,  B.  3,  cb.  1,  §  4,  5,  p.  85,  86 ;  1  Brown, 
Civil  Law,  439, 440.  —  In  Pothier*s  work  on  the  Castoms  of  Orleans, 
there  will  be  found  a  correspondent  division  of  actions  into  the  same 
classes.  Pothier,  Coutumes  d'OrMaos,  Introd.  G^n.  cb.  4,  art  109  to  122. 
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those,  which  concern  real  estate,  where  the  proceed- 
ing is  purely  in  rem  ;  the  next,  embracing  all  suits  in 
personam  for  contracts  and  torts ;  and  the  last,  those 
mixed  suits,  where  the  person  is  liable  by  reason  of, 
and  in  connexion  with,  property.* 

§  531.  In  considering  the  nature  of  actions,  we  are 
necessarily  led  to  the  consideration  of  the  proper  tri- 
bunal, in  which  they  should  be  brought ;  or,  in  other 
words,  what  tribunal  is  competent  to  entertain  them  in 
point  of  jurisdiction.  And,  here,  the  subject  naturally 
divides  itself  into  the  consideration  of  the  matter  of 
jurisdiction,  in  regard  to  the  mere  municipal  and  do- 
mestic administration  of  justice ;  and  into  the  matter  of 
jurisdiction  infer  gentesy  upon  principles  of  public  law. 

^  532.  In  the  Roman  jurisprudence,  and  among 
nations,  who  have  derived  their  jurisprudence  from 
the  civil  law,  many  embarrassing  questions,  as  to  juris- 
diction, seem  to  have  arisen.*  The  general  rule  of  the 
Roman  Code  is,  that  the  plaintiff  must  bring  his  suit 
or  action  in  the  place,  where  the  defendant  has  his 
domicil,  or  had  it  at  the  time  of  the  contract.  Juris 
ardinem  (said  the  Emperor  Diocletian)  converti  postu- 
Ids ;  ut  rum  actor  rei  forum^  sed  reus  acto^is  sequi- 
tur.  JVanij  uM  domicilium  reus  habet,  vel  tempors 
contractus  habuitj  licet  hoc  postea  transtulerit,  ibi 
tantum  eum  conveniri  oportet?  But  it  is  not  to  be 
understood,  that  the  rule  extended  to  all  cases,  where 
the  party  defendant  is  found,  without  any  regard 
to  the  situation  of  the   thing  sought,  as  if  the  ob- 

1  3  Black.  Comm.  294 ;  Comyn's  Dig.  Action,  N. 

9  See  1  Voet  ad  Pand.  Lib.  5,  tit  3,  §  303 ;  Id.  §  64,  e&,  74,  91,  92 ; 
Huberus,  Lib.  5,  tit  1,  De  Foro  Compet ;  Strykius,  Tom.  6,  11,  1,  8, 
Tom.  7,  1,  p.  5 ;  1  Boullenois,  601,  618,  619,  635. 

3  Cod.  Lib.  3,  tit  13, 1.  2. 
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ject  was  to  show  more  favour  to  the  party  defend- 
ant, than  to  the  plaintiff;  but  solely,  that  the  adju- 
dication may  be,  where  it  can  be  enforced.  Thus,  we 
find  the  doctrine  laid  down  in  the  Code,  that,  although 
the  general  rule  is,  that  the  plaintiff  must  bring  his  suit 
in  the  domicil  of  the  defendant;  yet  this  was  dis- 
pensed with  in  certain  suits  in  rem,  which  were  to  be 
brought  in  the  place  rei  sittB.  Actor  rei  forumj  sive 
in  rem,  sive  in  personam  sit  actio,  sequitur.  Sed  et  in 
lodSf  in  quibtis  res,  propter  qaas  contendituTj  constituidB 
sunty  jubemus  in  rem  actionem  adversus  possidentem 
moveri} 

%  533.  Huberus  thus  explains  the  doctrine ;  Cujus 
ratio  non  torn  est,  quod  reus  sit  actore  favorabiUor, 
etsi  verissima  ;  sed  quod  necessitatis  vocandi  et  cogendi 
alium  ad  jus  atquum,  non  nisi  a  superiore  profidsd 
queat ;  superior  autem  cujusque  non  est  alienus,  sed 
proprius  rector.  Vocandi,  inquam,  et  cogendi  ;  quando- 
quidem  sine  coactione  judicia  forent  ehisoria;  nee 
alibi  forum  lege  stabUitur^  quam  ubi  ilia  cogendi 
facxdtas  adhiberi  potest ;  non  tamen  ut  ubicunque  Ula 
valet  sit  forum,  sed  ubi  res  et  tequilas  paOtur* 
And,  hence  he  thinks,  that  the  rule  of  the  civil  law 
(ei  sitiB  applies,  not  only  to  immoveables,  but  to 
moveables,  although  many  jurists  confine  it  to  the 
former.'  Sed  heic  aliam  pottos  rationem  sequkmuTj  quod 
m  foro  stabiUendo  maxime  consideretur,  an  in  promptu 

I  Cod.  Lib.  3,  tit  19, 1.  3. 

9  Huberus,  Lib.  5,  tit  1 ;  De  Foro  Compet.  §  38,  p.  722.  Bee  also 
1  Boullenois,  618, 619. 

3  The  subject  is  a  good  deal  controverted  among  the  civilians ;  but 
the  present  work  does  not  require  me  to  engage  in  the  task  of  diacnas- 
ing  the  various  opinions,  which  are  held  by  them.  The  learned  reader 
will  find  many  of  them  referred  to  in  J.  Voet  ad  Pandect.  Lib.  5^  tit  1, 
§  77,  dtc.  p.  337. 
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sit  effectum  dare  citationi  in  cogendis  partibus  ad  ob^ 
sequium  jurisdictionis  ;  qu(B  facultas  leque  locum  habet 
in  mohilibuSf  ubi  detinentufy  quam  in  immobilibtis,  vhi 
sit(B  sunt} 

%  §34.  But  he  admits,  that,  as  the  forum  domicilii 
was  of  universal  operation,  actions  in  rem  might  be 
brought  in  the  forum  domicilii^  as  well  as  in  the  forum 
rei  sitee.  Videlicet  hoc  semper  tenendumy  domicilii 
forum  esse  generale,  quod  in  Cunctis  a^ctionibuSj  adeo- 
que  etiam  in  actionibus  in  rem,  obtinere,  sciendum  est 
ut  de  dd.  legibus  constat }  Again  he  says  ;  Summa 
igitur  luBC  esto.  Domicilium  in  omnibus  rebus  et 
actionibus  pmbet  forum.  Res  sita  preterea  in  ac* 
tionibu^  in  rem  singularibusy  non  excluso  domicilio} 
And  he  supposes  the  same  rule  to  apply  in  modem 
times  in  the  civil  law  countries.  HiBc  ego  de  foro 
domicilii^  reique  sitiB  alteme  conjuncto,  moribus  hodier- 
nis  eodem  mode  putem  obtinercy  quemadmodum  jure 
CiBsaris  pmscriptum  est ;  ut  maxima  in  rem  agatur,  ubi 
res  sita  est ;  possit  tamen  omnina  etiam,  ubi  reus  habi- 
tat.^ 

§  535.  In  regard  to  mixed  actions,  although  there 
is  no  text  of  the  Roman  law  directly  in  point,  he 
thinks,  that  they  may  be  brought,  either  in  th^  place  of 
domicil  of  the  defendant,  or  of  the  rei  sit(B.  De 
mixtis  actionibuSj  exceptd  htereditatis  petitionee  qutB 
partim  in  rem,  partim  in  personam  esse  dicuntur,  non 
stmt  textus  speciaUs  ubi  sunt  institu£nd(B.  Ideoque  id 
ex  earum  propristate  colligunt  interpretes,  cum  partim 
imitantur  naturam  personalium^  partim^  in  rem  actiones, 
illas  et  apud  domicilium  et  apud  rem  sitam  esse  moven- 


1  Hubcnis,  Lib.  5,  tit  1,  §  48.  «  Id.  §  49.  ,         »  Id.  §  50. 

4  Id.  §  50. 
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daSy  8fc.  Proinde  sic  est  stahiendum.  Posse  quidem 
Ulas  dctiones  utroque  locOj  domicilii^  situsque  moveri ; 
verurOf  si  faciendiB  sunt  adjvdicationes  manuque  divisio 
regenda  sit,  partes  ad  judicem  loci  remittendas  esscj 
res  ipsa  loquitur.^ 

§  536.  The  civil  law  contemplated  another  place  of 
jurisdiction,  the  place,  where  a  contract  was  made, 
or  to  be  fulfilled,  or  where  any  other  act  was  done, 
if  the  defendant  or  his  property  could  be  found  there, 
although  it  was  not  the  place  of  his  domicil.  lUud 
sciendum  est,  eum^  qui  ita  fait  obligatus,  ut  in  Italia 
solverety  si  in  provincid  habuit  domicilium  utrobiqut 
posse  convenirij*  et  hie;  et  ibi.^  Huberus  explains  this 
thus.  Sequilur  causa  fori  tertia,  quam  rem  gestam  esse 
diximuSf  eamque  vel  e  contractu  vel  ex  delicto  ad- 
misso,  Sec.  Sed  contractus  ita  forum  tribuitj  si  con- 
trahens  in  eodem  loco  reperiatur ;  quod  convenit 
requisito  communi  inde  ab  initio  collocato  nullam  esse 
fori  causam^  nisi  cum  facultate  cogendi  conjunctam; 
qualis  non  est  ex  historid  contractus,  si  vel  reus  ibi 
nan  inveniatur,  vel  bona  duntaxat  sita  non  habeat,  in 
qiuB  missio  fieri  possit,  quando  reus  se  in  loco  contractus 
non  sistit?  These  distinctions  of  the  Roman  law  have 
found  their  way  into  the  jurisprudence  of  all  the  con- 
tinental nations  of  modern  Europe. 

^  537.  Accordingly  we  find  it  laid  down  by  foreign 
jurists  generally,  that  there  are,  properly  speaking, 
three  places  of  jurisdiction  ;  first,  the  place  of  domicil 
of  the  party  defendant,  commonly  called  the  forum 
domicilii;  secondly,  t}xe  place,  where  the  thing  in  con- 

1  Huberus,  Lib.  5.  tit.  1,  §  51. 

2  Dig.  Lib.  5,  tit.  1, 1. 19,  §  J,  4.    See  also  as  to  all  thes  distinctions, 
Pothier,  Pnnd.  Lib.  5,  tit  1,  art  29  to  44 ;  Cod.  Lib.  3,  tit  18.  1.  1. 

3  Huberus,  Lib.  5,  tit  1,  §  53,  54. 
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trorersy  is  situate,  commonly  called  the  forum  rei 
siUb;  and  thirdly,  the  place,  where  the  contract  is 
made,  or  other  act  done,  commonly  called  forum  ret 
gestiBy  or  forum  contractus.  Vis  iUa  compellcmdi 
partes  ad  aqmm  jus  (says  Huberus)  mprinds  est  in  loco 
domicilii ;  est  etiam  in  loco  rei  sitiB  ;  et  rei  gesUe,  si  reus 
illic  haberi  posse  ;  aUas  secus.  The  same  distinctions 
are  fully  laid  down  by  Huberus,  Yoet,  and  Boullenois, 
to  whom  we  may  generaUy  refer  for  more  copious  in- 
formatiim.^  They  are  also  recognised  in  the  Scottish 
law.*  They  have  been  brought  into  view,  because 
they  constitute  the  basis  of  the  reasoning  of  many 
foreign  jurists,  in  discussing  the  great  doctrines  re- 
specting the  competent  tribunals  to  hold  jurisdiction 
of  causes ;  and  the  proper  operation  of  judgments  and 
decrees  (ret  judicata.)  And  they  are  known,  as 
fundamental  elements,  in  the  actual  jurisprudence  of 
many  of  the  nations  of  continental  Europe.* 

1  Hubenu,  Lib.  5,  tit  1,  De  Foro  Compet ;  Voet.  ad  Pand.  Lib.  5^ 
tit.  1,  De  Judiciis,  p.  303,  §  64  to  149 ;  1  BooIlenoiB,  Observ.  25,  p.  601 ; 
Id.  618,  619 ;  Id.  G^ ;  Henry  on  Foreign  Law,  ch.  8,  p.  54,  ch.  9,  p.  63. 

9  Erskine,  Inst  B.  1,  tit  2,  §  16  to  22,  p.  29  to  39. 

9  See  Code  de  Proc^dare  Civile  of  France,  B.  1,  tit  1,  art  1  to  4 ; 
Henry  on  Foreign  Law,  cb.  8,  p.  54,  cb.  9,  p.  63,  ch.  10,  p.  71 ;  Par* 
dessas.  Droit  Comm.  Tom.  5,  art  1353;  1  BouUenois,  601,  618,  619; 
Id.  635.— In  France,  juriadiction  would  seem  generally  to  belong  either 
to  the  place  of  domicil,  or  to  the  place  m  sUtB.  Jurisdiction  in  the 
place  of  the  contract,  or  other  act  done,  does  not  seem  to  ha?e  been 
recognised  under  the  old  jurisprudence,  and  it  does  not  exist  in  the  mod- 
em Code.*  "  Le  lieu  (says  Boullenois),  oil  se  passent  les  actes,  celui 
oOi  les  parties  s'obligent  de  payer,  et  leur  soumission,  ne  d^terminent 
pas  la  justice  oi^  elles  doivent  plaider."  f  Dumoulin  says,  ^  Csterum 
ez  eo  solo^  quod  quia  promisit  solvere  certo  loco,  licet  ibi  conveniri  possit 
de  jure  sicut  ibi  contraxisset ;  tamen  hoc  non  observator  in  hoc  regno; 
non  sortitor  quis  fomm  ratione  contractiiis,  etlam  vere  et  realiter  ftcti  in 
loco."  X 

*  Cod«  d0  ProoMon  ClTilB,  Art.  1, 8. 

t  1  BouUttnoit,  899, 830, 831, 898 ;  S  Boallonoit,  4a»,  456,  4S7. 

t  Id.  8m  atao  Pothtor,  Tnit4  da  la  ProoMun  CMlt,  «h.  1. 

Confl.  67 
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§  538.  In  the  corresponding  distribution  of  actions 
by  the  common  law  into  personal  actions,  real  actions, 
and  mixed  actions,^  the  two  latter  are,  in  point  of 
jurisdiction,  confined  to  the  place  rei  sita;  and  the 
former  are  generally  capable  of  being  brought,  wher- 
ever the  party  can  be  found.  Or,  as  the  judicial 
phrase  is,  in  the  common  law,  real  and  mixed  actions 
are  local ;  and  personal  actions  are  transitory.* 

§  539.  Considered  in  an  international  point  of  view, 
jurisdiction,  to  be  rightfully  exercised,  must  be  founded 
either  upon  the  person  being  within  the  territory,  or 
the  thing  being  within  the  territory;  for,  otherwise, 
there  can  be  no  sovereignty  exerted,  upon  the  known 
maxim.  Extra  territorium  jus  dicenU  impune  nan  pare- 
tur}  Bodlenois  puts  this  among  his  general  princi- 
ples. The  laws  of  a  sovereign  rightfully  extend  over 
persons,  who  are  domiciled  within  his  territory,  and 
over  property,  which  is  there  situate.^  Vattel  lays  down 
the  true  doctrine,  in  clear  terms.  "  The  sovereign- 
ty, (says  he,)  united  to  the  domain,  establishes  the 
jurisdiction  of  the  nation  in  its  territories,  or  the  coun- 
try, which  belongs  to  it.  It  is  its  province,  or  that  of 
its  sovereign,  to  exercise  justice  in  all  places  imder  its 
jurisdiction,  to  take  cognizance  of  the  crimes  com- 
mitted, and  the  differences  that  arise,  in  the  country.**  * 
On  the  other  hand,  no  sovereignty  can  extend  its  pro- 
cess beyond  its  own  territorial  limits,  to  subject  either 
persons  or  property  to  its  judicial  decisions.  Every  ex- 
ertion of  authority  of  this  sort,  beyond  this  limit,  is  a 


1  3  Black.  Comm.  117, 118. 

3  3  Black.  Comm.  294;  Com.  Dig.  Action,  N;  1  Chitty,  Comm.  & 
Manuf.  647,  648,  649. 
3  Dig.  Lib.  2,  tit  1, 1.  20.  4  1  Boullenoifi,  Pr.  Gin.  1,  2,  p.  3,  a 

A  Vattel,  B.  2,  ch.  8,  §  84. 


OH,  XIVJ]     JURISmCTIOX  AND  REMEDIES.  451 

mere  nullity,  and  incapable  of  binding  such  persons 
or  property  in  any  other  tribunals.^  This  subject, 
however,  deserves  a  more  exact  consideration. 

^  540.  In  the  first  place,  let  us  consider  (he  subject 
of  jurisdiction,  a  little  more  particularly,  in  regard  to 
persons.  These  may  be,  either  citizens  (native  or 
naturalized),  or  foreigners.  In  regard  to  the  former, 
while  within  the  territory  of  their  birth,  or  adopted 
allegiance,  the  jurisdiction  of  the  sovereignty  over 
them  is  complete  and  irresistible.  It  cannot  be  con- 
trolled; and  it  ought  to  be  respected  everywhere. 
But  as  to  citizens  of  a  country,  domiciled  abroad,  the 
extent  of  jurisdiction,  which  may  be  lawfully  exercised 
over  them  in  personam^  is  not  so  clear  upon  acknowl- 
edged principles.  It  is  true,  that  nations  generally 
assert  a  claim  to  regulate  the  rights,  duties,  obligations, 
and  acts  of  their  own  citizens,  wherever  they  may  be 
domiciled.  And,  so  far  as  these  rights,  duties,  obliga- 
tions, and  acts  afterwards  come  under  the  cognizance 
of  the  tribunals  of  the  sovereign  power  of  their  own 
country,  either  for  enforcement,  or  for  protection, 
or  for  remedy,  there  may  be  no  just  ground  to 
exclude  this  claim.  But  when  such  rights,  duties, 
obligations,  and  acts,  come  under  the  consideration  of 
other  countries,  and  especially  of  the  country,  where 
such  citizens  are  domiciled,  the  duty  of  recognising 
and  enforcing  such  claim  of  sovereignty,  is  neither 
clear,  nor  generally  admitted.  The  most,  that  can  be 
said,  is,  that  it  may  be  admitted  ex  comitate  gentium ; 
but  it  may  also  be  denied  ex  justitid  gentium^  wher- 
ever it  is  deemed  injurious  to  the  interests  of  foreign 
nations,  or  subversive  of  their  policy  or  institutions. 


1  Picquet  V.  Swan,  5  Mason  R.  35, 42, 
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No  one,  for  instance,  could  imagine,  that  a  judgment 
of  the  parent  country,  confiscating  the  property,  or 
extinguishing  the  personal  rights  or  capacities  of  a 
native,  on  account  of  such  foreign  residence,  would  be 
recognised  in  any  other  country.  And,  it  could  be 
as  little  expected,  as  a  matter  of  right,  that  any  other 
country  would  enforce  a  judgment  against  such  per- 
sons in  the  parent  country,  obtained  in  invituniy  on 
account  of  a  supposed  contumacy  in  remaining  abroad, 
to  which  he  had  never  appeared,  and  of  which  he  had 
received  no  notice;  however  it  might  be  in  con- 
formity to  the  local  laws.  This  is  the  result  deduci- 
cible  from  the  axioms  of  Huberus  already  quoted; 
and,  especially,  from  the  first  and  second  of  those 
axioms.^  Whatever  authority  should  be  given  to  such 
judgments,  must  be  purely  ex  comitate. 

^541.  In  regard  to  foreigners,  resident  in  a  country, 
although  some  jurists  deny  the  right  of  a  nation 
generally  to  legislate  over  them,  it  would  seem  dear, 
upon  general  principles  of  international  law,  that  such 
a  right  does  exist ;  and  the  extent,  to  whidi  it  should 
be  exercised,  is  a  matter  purely  of  municipal  arrange- 
ment and  policy.  Huberus  lays  down  the  doctrine  in 
his  second  axiom.  All  persons,  who  are  found  withm 
the  limits  of  a  government,  whether  their  residence  is 
permanent  or  temporary,  are  to  be  deemed  subjects 
thereof!*  Boullenois  says,  that  the  sovereign  has  a 
right  to  make  laws  to  bind  foreigners,  m  relation  to 
their  property  within  his  domains;  in  relation  to 
contracts,  and  acts  done  therein ;  and,  in  relation  to 
judicial  proceedings,  if  they  implead  before  his  tribu- 

1  Ante  §  29. 

s  Id. ;  HubeniB,  Lib.  1,  tit  3,  §  3 ;  Henry  on  Foreiga  Law,  ch.  8^ 
p.  54,  eh.  9,  p.  63,  ch.  10,  p.  71. 
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nals.^  And,  further,  that  he  may,  of  strict  right,  make 
them  for  all  foreigners,  who  merely  pass  through  his  do- 
mains, though  commonly  this  authority  is  exercised 
only  as  to  matters  of  police.*  Vattel  asserts  the  same 
general  doctrine,  and  says,  that  forjeigners  are  subject 
to  the  laws  of  a  state,  while  they  reside  in  it.'  And, 
in  relation  to  disputes,  which  may  arise  between  for- 
eigners, or  between  a  citizen  and  a  foreigner,  he  holds, 
that  they  are  to  be  determined  by  the  judge  of  the 
place,  and,  according  to  the  laws  of  the  place  of  the 
defendant's  domiciL^ 

§  642.  There  are  nations,  indeed,  which  wholly 
refuse  to  take  cognizance  of  controversies  between 
foreigners,  and  remit  them  for  relief  to  their  own  do- 
mestic tribunals,  or  to  that  of  the  party  defendant ; 
and,  especially,  as  to  matters  originating  in  foreign 
countries.  Thus,  in  France,  with  few  exceptions,  the 
tribunals  do  not  entertain  jurisdiction  of  controversies 
between  foreigners  respecting  personal  rights  and 
interests.^  But  this  is  a  matter  of  mere  municipal 
policy  and  convenience,  and  does  not  result  from  any 
principles  of  international  law.  In  England,  and 
America,  on  the  other  hand,  suits  are  maintainable,  and 
are  constantly  mamtained  between  foreigners,  where 
either  of  them  is  within  the  territory  of  the  state,  in 
which  the  suit  is  brought 

§  543.  But,  though  every  nation  may  thus  right- 
fully exercise  jurisdiction  over  all  persons  within  its 
domains ;  yet,  we  are  to  understand,  that,  in  regard  to 

I  BonUenois,  Pr.  G^n.  4, 5,  p.  3.  ^  Id.  5,  p.  a 

'  Vattel,  B.  1,  ch.  19,  §  213 ;  Id.  B.  2,  ch.  8,  §  99, 101,  lOa 
«  Id.  B.  2,  ch.  8,  U03. 

5  See  Pardessus,  Droit  Comm.  Tom.  5,  art.  1476  to  1478,  p.  338 ; 
Henry  on  Foreign  Law,  Appendix,  314  to  316. 
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suits,  the  doctrine  applies  to  suits  purely  personal,  or 
conivected  with  property  within  the  same  sovereignty. 
For,  although  the  person  may  be  within  the  jurisdiction; 
yet,  it  is  by  no  means  true,  that,  in  virtue  thereof,  every 
sort  of  suit  may  be  maintainable  against  him.      A  suit 
cannot,  for  instance,  be  maintainable  against  him,  so  as 
absolutely  to  bind  property  situate  elsewhere ;    and  a 
fortiori  not  absolutely  to  bind  the  rights  and  titles  to 
immoveable  property.     It  is  true,  that  some  nations 
•do,   in   maintaining  suits  in  personam^  attempt,   in- 
directly, to  bind  property  situate  in  other  countries; 
but  it  is  always  with  the  reserve,  that  it  binds  the  per- 
son in  their  own  courts  in  regard  to  such  property. 
And,  certgdnly,  there  can  be  no  pretence,  that  it  binds 
the  property  itself,  or  the  rights  over  it,  established  by 
the  local  laws,  where  it  is  situate.    If  a  Court  of  Chan- 
cery, in  Englsmd,  should  compel  a  bankrupt  by  decree, 
to  convey  his  personal  and  real  estate,  situate  in  foreign 
countries,  to  the    assignees  under  the  commission, 
(as  it  was  at  one  time  thought  they  might,  though  now 
the  doctrine  is  repudiated,)^  such  a  decree  would  not 
operate  to  transfer  the  property,  so  as  to  affect  the 
rights  of  creditors,  or  the  regular  operation  of  the  laws 
of  the  state  rei  sitiB. 

^  544.  The  doctrine  of  the  English  Courts  of 
Chancery,  on  this  head  of  jurisdiction,  seems  carried 
to  an  extent,  which  may,  in  some  cases,  perhaps, 
not  find  a  perfect  warrant  in  the  general  principles 
of  public  law ;  and,  therefore,  as  to  its  recognition 
in  foreign  countries,  it  must  have  a  very  uncertain 
basis,  even  as   founded   in    the   comity   of  nations. 


^  Ex  parte  Blades,  1  Cox  R.  398 ;  Selkri|r  v.  Davies,  2  Rose,  Bank. 
Cases,  97;  Id.  291 ;  a  C.  2  Dow  R.  231. 
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That  doctrine  is,  that  the  Court  of  Chancery,  having 
authority  agere  in  personam^  may  act  indirectly  upon 
real  estate,  situate  in  a  foreign  country,  through 
the  instrumentality  of  this  authority  over  the  person ; 
and,  it  may  compel  him  to  give  effect  to  its  decrees 
respecting  such  property,  whether  they  go  to  the  en- 
tire disposition  of  it,  or  only  to  affect  it  with  burthens.* 
Lord  Hardwicke  asserted  the  jurisdiction  in  several 
cases,*  and,  especially  in  Penn  v.  Lord  Baltimore, 
(1  Ves.  444.)  In  Cranstown  v.  Johnston,  (3  Ves. 
170;  5  Ves.  276;  S.  C.)  the  Court  asserted  the 
jurisdiction  over  a  British  creditor,  who  had  fraudu* 
lently  obtained  a  judgment,  in  the  British  West  Indies, 
against  his  debtor,  and  had,  on  an  execution,  sdd  his 
debtor's  real  estate  there,  and  become  the  purchaser 
thereof,  and  set  aside  the  purchase  for  the  fraud* 
It  is  observable,  that,  here,  all  the  parties  were  British 
subjects,  and  the  original  judgment  was  in  a  British 
Island.  Lord  Kenyon,  the  Master  of  the  Rolls,  on 
that  occasion  said ;  ^*  Upon  the  whole,  it  comes  to  this ; 
that  by  a  proceeding  in  the  island,  an  absentee's  estate 
might  be  brought  to  sale,  and  for  whatever  interest  he 
has,  without  any  particular,  upon  which  they  are  to 
bid;  the  question  is,  whether  any  court  will  permit 
the  transaction  to  avail  to  that  extent*  It  is  said,  this 
Court  has  no  jurisdiction,  because  it  is  a  proceeding  in 
the  West  Indies.  It  has  been  argued,  very  sensibly, 
that  it  is  strange  for  this  Court  to  say,  it  is  void  by  the 
laws  of  the  island,  or  for  want  of  notice.  I  admit,  I 
am  bound  to  say,  that,  according  to  those  laws,  a  credi- 
tor may  do  this.    To  that  law  he  has  had  recourse, 

1  See  1  Eq,  Abrul.,  C.  p.  183 ;  Arglasse  «.  Muschamp,  1  Vern.  R.  75^ 
135 ;  Kildare  v.  Eustace,  1  Vern.  419. 
>  See  Foster  v.  Vassal!,  3  Atk.  589. 
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and  wishes  to  avail  himself  of  it;  the  question  is, 
whether  an  English  Court  will  permit  such  an  use  to 
be  made  of  the  law  of  that  island,  or  any  other  coim- 
try.    It  is  sold,  not  to  satisfy  the  debt,  but  m  order  to 
get  the  estate,  which  the  law  of  that  country  nerer 
could  intend,  for  a  price  much  inadequate  to  the  real 
value ;  and  to  pay  himself  more  than  the  debt,  for 
which  the  suit  was  commenced,  and  for  which  only 
the  sale  could  be  holden.    It  was  not  niuch  htigated, 
that  the  Courts  of  equity  here  have  an  equal  ri^ht  to 
interfere  with  regard  to  judgments  or  mortgages  upon 
the  lands  in  a  foreign  country,  as  upon  lands  here. 
Bills  are  often  filed  upon  mortgages  in  the  West  Indies. 
The  only  dbtinction  is,  that  this  Court  cannot  act  upon 
the  land  direcdy,  but  acts  upon  the  consdence  of  the 
person  living  here.    Archer  v.  Preston,  Lord  Arglasse 
V.  Muschamp,  Lord  Eildare  r.  Eustace,  I  Eq.  Abr. 
133 ;  1  Vem.  75,  135,  419.   Those  cases  clearly  show, 
that  with  regard  to  any  contract  made,  or  equity 
between  persons  in  this  country,  respecting  lands  in  a 
foreign  country,  particulaiiy  in  the  Britbh  domimons, 
this  Court  will  hold  the  same  jurisdiction,  as  if  they 
were  situated  in  En^and.    Lord  Hardwicke  lays  down 
the  same  doctrine,  3  Atk.  589.    Therefore,  without 
affecting  the  jurisdiction  of  the  Courts  there,  or  ques- 
tioning the  regularity  of  the  proceedings,  as  in  a  court 
of  law,  or  saying,  that  this  sale  would  have  been  set 
aside  either  m  law  or  equity  there,  I  have  no  difficulty 
in  saying,  which  is  all  I  have  to  say,  that  this  creditor 
has  availed  himself  of  the  advantage  he  got  by  the 
nature  of  those  laws,  to  proceed  behind  the  hsick  of 
the  debtor  upon  a  constructive  notice,  which  could  not 
operate  to  the  only  point,  to  which  a  constructive 
notice  ought,  that  there  might  be  actual  nodce  vnthout 
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wilful  default ;  that  he  has  gained  an  advantage,  which 
neither  the  law  of  this,  nor  of  any  other  country  w  ould 
permit.  I  will  lay  down  the  rule  as  broad  as  this ;  this 
Court  will  not  permit  him  to  avail  himself  of  the  law 
of  any  other  country  to  do  what  would  be  gross  in- 
justice.'* 

§  545.  To  the  extent  of  this  decision,  there  does 
not  seem  any  well-founded  objection;^  and  the  same 
doctrine  has  been  repeatedly  acted  upon  by  the  equity 
courts  of  America.*  But  even  in  England,  the  Court 
of  Chancery  will  not  act  directly  upon  lands  in  the 
plantations,  so  as  to  affect  the  title,  or  possession,  or 
rents  and  profits.'  Nor  will  it  entertain  jurisdiction 
over  contracts  with  regard  to  lands  in  foreign  colonies, 
so  as  to  touch  the  title  there ;  or,  to  prevent  a  sale 
thereof  by  an  injunction;^  though  it  has  been  re- 
peatedly held,  in  very  general  terms,  that  there  is  no 
doubt  of  the  jurisdiction  of  the  Court  of  Chancery, 
as  to  land  in  the  West  Indies  or  other  foreign  places, 
if  the  persons  are  in  England.^ 

^  546.  But  it  is  not  an  uncommon  course  for  a  na- 
tion, by  its  municipal  code,  to  provide  for  the  institu- 
tion of  actions  against  non-resident  citizens,  and  for- 
eigners, by  citations  viis  et  modis  (as  it  is  called), 
or  by  attachment  of  their  property,  nominal  or  real, 
within  the  limits  of  their  territorial  sovereignty ;  and  to 
proceed  to  judgment  against  the  party  defendant, 
whether  he  ever  appears  to  the  suit,  or  not    In  respect 


1  S.  p.  Jackson  v.  Petrie,  10  Ves.  164. 

9  See  Masste  v.  Watta,  6  Cranch  148,   158;   Ward  v.  Amedon, 
Hopkina  R.  2ia 
'  Roberdeau  v.  Rous,  1  Atk.  54a    See  1  Vera.  R.  75, 135,  419. 
4  White  V.  Hall,  13  Ves.  Jr.  321. 
s  Jackson  v.  Petrie,  10  Ves.  165b 

Conft.  58 
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to  such  suits  in  personam^  by  mere  personal  citations, 
viis  et  modiSf  such  as  by  posting  them  up  on  the  Royal 
Exchange,  in  London,  as  is  done  in  the  Admiralty  in 
England,  or  by  an  edictal  citation  (as  it  is  called),  post- 
ed up  at  the  Key  in  Leith,  at  the  market  cross  of 
Edinburgh,  and  the  pier  and  shore  of  Leith,  according  to 
the  practice  of  Scotland,*  there  is  no  pretence  to  say, 
that  such  modes  of  proceeding  can  confer  any  legiti- 
mate jurisdiction  over  foreigners,  who  are  non-re^- 
dents,  and  do  not  appear,  whether  they  have  notice  of 
the  suit  or  not.  The  effects  of  all  such  proceedings 
are  purely  local ;  and,  elsewhere,  they  will  be  held  as 
nullities. 

^  547.  Lord  EUenborough  has  put  this  doctrine  with 
great  clearness  and  force,  in  a  recent  case,  where  a 
judgment  was  obtained  in  the  Island  of  Tobago, 
against  a  party,  stated  in  the  proceedings,  to  be  **  for- 
merly of  the  City  of  Dunkirk,  and  now  of  the  CSty 
of  London,  merchant,"  and  who  was  cited  to  appear 
at  the  ensuing  court,  to  answer  the  plaintiff's  action,  by 
a  summons,  which  was  returned  served  ^  by  nailing 
up  a  copy  of  the  declaration  at  the  Court  House  door," 
and  on  which  service,  judgment  was  afterwards  given 
by  default  of  the  defendant  to  appear  and  defend  it 
It  was  attempted  to  maintain  the  judgment,  as  author- 
ized by  the  local  law,  in  cases  of  persons  absent  from 

1  firak.  Instit  B.  1,  tit.  2,  §  17, 16 ;  Id.  B.  4,  tit  1,  §  8.— After  a  decree 
is  obtained  in  personam,  in  Scotland,  it  seems,  that  letters  of  homings 
as  they  are  called,  issue,  requiring  the  defendant  to  comply  with  the 
decree,  which  may  be  served  by  personal  service,  or,  if  the  party  can- 
not be  found,  by  application  at  his  place  of  domicil,  or  dwelling-house ; 
and,  if  he  is  out  of  the  kingdom,  then  he  is  charged  by  a  copy  put  op  at 
the  market  cross  in  Edinburgh,  and  at  the  pier  and  shore  of  Leith. 
Ersk.  Inst.  B.  3,  tit  5,  §  55 ;  Id.  B.  4,  tit  3,  §  9.  See  Douglas  v.  Forrest, 
4  Bing.  R.  686,  690. 
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the  island.  Lord  Ellenborough,  in  delivering  the  judg- 
ment of  the  Court,  said,  "  By  persons  absent  from  the 
island,  must  necessarily  be  understood  persons,  who 
have  been  present,  and  within  the  jurisdiction,  so  as 
to  have  been  subject  to  the  process  of  the  Court ;  but 
it  can  never  be  applied  to  a  person,  who,  for  aught 
appears,  never  was  present  within,  or  subject  to  the 
jurisdiction.  Supposing,  however,  that  the  act  had 
said  in  terms,  that  though  a  person  sued  in  the  island, 
had  never  been  present  within  the  jurisdiction,  yet, 
that  it  should  bind  him  upon  proof  of  nailing  up  the 
summons  at  the  court  door ;  how  could  that  be  obliga- 
tory upon  the  subjects  of  other  countries  ?  Can  the 
Island  of  Tobago  pass  a  law  to  bind  the  rights  of  the 
whole  world?  Would  the  world  submit  to  such  an 
assumed  jurisdiction  ?  The  law  itself,  however  fairly 
construed,  does  not  warrant  such  an  inference;  for 
'  absent  from  the  island '  must  be  taken  only  to  apply 
to  persons,  who  had  been  present  there,  and  were 
subject  to  the  jurisdiction  of  the  Court,  out  of  which 
the  process  issued ;  and,  as  nothing  of  that  sort  was 
in  proof  here  to  show,  that  the  defendant  was  sub- 
ject to  the  jurisdiction  at  the  time  of  commencing  the 
suit,  there  is  no  foundation  for  raising  an  assumpsit  in 
law  upon  the  judgment  so  obtained."  ^  This  doctrme 
has  been  fully  recognised  in  the  American  courts.' 

^  548.  In  a  recent  case,  the  validity  of  judgments 
rendered  agidnst  persons,  who  were  non-residents,  and 

1  Buchanan  v.  Rucker,  9  East.  19!^  194.  See  Craoston  v.  Johnston, 
3  Ves.  170 ;  S.  C.  5  Ves.  276 ;  Cavan  v.  Stewart,  1  Starkie  R.  525 ; 
Becquet  v.  MacCnrthy,  2  Barn.  &,  Adolpb.  951. 

9  Tenton  v.  Garlick,  8  John.  R.  194 ;  Borden  v.  Fitch,  15  John.  R. 
121 ;  Bissell  v.  Briggs,  9  Mass.  R.  462 ;  Mills  v,  Durgee,  7  Cranch  481, 
486 ;  Picqu«t  v.  Swan,  5  Mason  R.  35,  43,  44 ;  Battrick  v.  Allen,  8  Mass, 
R.47a 
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had  no  actual  notice  of  the  suit,  and  did  not  appear 
and  answer  the  same,  came  before  the  Court  of  Com- 
mon   Pleas    in  England,  upon  a  Scottish  judgment 
rendered  agsunst  a  Scottish  absentee,  upon  due  attach- 
ment of  his  heritable  property  in  Scotland,  and  due 
proclamation  by  what  is  technically  called  homings  in 
Scodand,  and  a  judgment  by  default  for  non-appear- 
ance.   The  question  was,  whether  a  judgment  so  ren- 
dered was  void,  or  not.     It  was  held,  that  the  judg- 
ment was  valid.      This    was,  partly,   the  result  of 
the  articles  of  union  between  Scotland  and  England, 
and  partly  of  the  recognition  of  such  practice,  as  valid, 
by  a  British  Act  of  Parliament ;  and  partly  of  the  fact, 
that  the  judgment   was  against  a  Scottish   subject 
On  that  occasion.  Lord  Chief  Justice  Best,  in  deliver- 
ing the  opinion  of  the  Court  said,  '^  A  natural  bom  sub- 
ject of  any  country,  quitting  that  country,  but  leaving 
property  under  the  protection  of  its  laws,  even  during 
his  absence,  owes  obedience  to  those  laws,  particu- 
larly when    those  laws  enforce   a  moral  obligation. 
The  deceased,  before  he  left  his  native  country,  ac- 
knowledged, under  his  hand,  that  he  owed  the  debts ; 
he  was  under  a  moral  obligation  to  discharge  those 
debts,  as  soon  as  he  could."     And  after  adverting  to 
the  case  of  Buchanan  v.  Rucker,  and  some  others,  he 
added,   ^^To  be  sure,  if  attachments  issued  against 
any  persons,  who  were  never  within  the  jurisdiction 
of  the  court  issuing  them,  would  be  supported  and 
confirmed  in  the  country,  in  which  the  person  attached 
resided,  the  legislature  of  any  country  might  author- 
ize their  courts  to  decide  on  the  rights  of  parties,  who 
owed  no  allegiance  to  the  government  of  such  country, 
and  were  under  no  obligation  to  attend  its  courts,  or 
obey  its  laws.    We  confine  our  judgment  to  a  case. 


CH.  Xiy.]      JURISDICTION   AKD   REMEDIES.  461 

where  the  party  owed  allegiance  to  the  country,  in 
which  the  judgment  was  so  given  against  him,  from 
being  born  in  it ;  and,  by  the  laws  of  which  country, 
his  property  was,  at  the  time  those  judgments  were 
given,  protected.  The  debts  were  contracted  in  the 
country,  in  which  the  judgments  were  given,  whilst 
the  debtor  resided  in  it."  ^ 

§  549.  A  still  more  common  course,  in  many  states 
and  nations,  is,  to  proceed  against  non-residents^  wheth- 
er they  are  citizens  or  foreigners,  by  an  arrest,  or. 
attachment  of  their  property  within  the  territory. 
Sometimes  the  arrest  or  attachment  is  purely  nominal, 
as  of  a  chip  or  cane,  or  both.  In  other  cases  the  arrest 
or  attachment  is  bond  fide  of  real  or  personal  property 
within  the  territory,  or  of  debts  in  the  hands  of  debtors 
of  the  non-resident,  who  hve  within  the  country.*  In 
such  cases,  for  all  the  purposes  of  the  suit,  the  existence 
of  such  property,  within  the  territory,  constitutes  a  just 
ground  of  proceeding,  to  enforce  the  rights  of  the 
plaintiff,  to  the  extent  of  subjecting  such  property 
to  execution  upon  the  decree  or  judgment  But  it  is 
to  be  treated  to  all  intents  and  purposes,  if  the  de- 
fendant has  never  appeared  and  contested  the  suit,  as 
a  mere  proceeding  in  rem,  and  not  personally  binding 
on  the  party  as  a  decree  or  judgment  in  personam. 
In  other  countries,  it  is  uniformly  so  treated,  and  con- 
sidered, as  having  no  extra-territorial  force  or  obli- 
gation.' 

1  Douglas  V.  Forrest,  4  Bing.  R.  686,  702, 70S.  See  also  Becquet  v. 
MacCarthy,  2  Barn.  &  Adolph.  R.  951. 

3  See  Henry  on  Foreign  Law,  ch.  8,  ch.  9,  ch.  10,  p.  54,  63,  71 ; 
Douglas  V.  Forrest,  4  Bing.  R.  686, 700,  701. 

3  See  Phelps  v.  Holker,  1  Dall.  261  ;  Kilbum  v.  Wood  worth,  5  John. 
R.  37 ;  Pawling  «.  Bird's  £z*ors,  13  John.  R.  192 ;  Bissell  v.  Briggs, 
9  Mass.  R.  462 ;  Robinson  «.  Ex'ors  of  Ward,  8  John.  R.  86.    Bat  see 
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§  550.  In  the  next  place,  let  us  consider  the  sub- 
ject of  jurisdiction,  in  regard  to  property.  It  will  be 
unnecessary  to  discuss  the  matter  at  large,  as  to  per- 
sonal property,  since  the  general  doctrine  is  not  con- 
troverted, that,  though  moveables  are,  for  many  pur- 
poses, to  be  deemed  to  have  no  situs^  except  that  of 
the  domicil  of  the  owner ;  yet,  this  being  but  a  legal 
fiction,  it  yields,  whenever  it  is  necessary  for  the  pur- 
poses of  justice,  that  the  actual  siius  of  the  thing 
should  be  examined.    A  nation,  within  whose  territory 

l)ouglas  V.  Forrest,  4  Bing.  K.  686,  702,  703 ;  Shumway  v.  Stillman, 
6  Wendell  R.  447  ;  1  Boullenois,  609,  610,  619,  620,  622, 623,  624,  628 : 
6  Harri.  &  John.  R.  191 ;  Taylor  v.  Phelps,  1  Gill  d&  John.  R.  492.  — 
Mr.  Chief  Justice  Parsons,  in  his  very  able  opinion,  in  Bissell  «. 
Briggs  (9  Mass.  R.  468),  has  made  some  pointed  remarks  on  this  sub- 
ject, from  which  the  following  extract  is  made.  "  To  illustrate  this 
position,  it  may  be  remarked,  tliat  a  debtor,  living  in  Massac bosetts,  may 
have  goods,  effects,  or  credits,  in  New  Hampshire,  where  the  creditor 
lives.  The  creditor  there  may  lawfully  attach  these,  pursuant  to  the 
laws  of  that  state,  in  the  hands  of  the  bailiff,  factor,  trustee,  or  gar- 
nishee of  his  debtor;  and,  on  recovering  jadgmf^nt,  those  ^oods, 
elSects,  and  credits,  may  lawfully  be  applied  to  satisfy  the  jadgineat; 
and  the  bailiff,  factor,  trustee,  or  garnishee,  if  sued  in  this  state  for 
those  goods,  effects,  or  credits,  shall,  in  our  courts,  be  protected  by 
that  judgment,  the  Court  in  New  Hampshire  having  jurisdiction  of  the 
cause  for  the  purpose  of  rendering  that  Judgment,  and  the  bailiff,  factor, 
trustee,  or  garnishee  producing  it,  not  to  obtain  execution  of  it  here, 
but  for  his  own  justification.  If,  however,  those  goods,  effects,  and 
credits  are  insufficient  to  satisfy  the  judgment,  and  the  creditor  should 
sue  an  action  on  that  judgment  in  this  state  to  obtain  satisfaction,  he 
must  fail ;  because  the  defendant  was  not  personally  amenable  to  the 
jurisdiction  of  the  Court  rendering  the  judgment  And,  if  the  defend- 
ant, alter  the  service  of  the  process  of  foreign  attachment,  should 
either  in  person  have  gone  into  the  state  of  New  Hampshire,  or  con- 
stituted an  attorney,  to  defend  the  suit,  so  as  to  protect  his  goods,  effects, 
or  credits  from  the  effect  of  the  attachment,  he  would  not  thereby  have 
given  the  Court  jurisdiction  of  his  person ;  since  this  jurisdiction  must 
result  from  the  service  of  the  foreign  attachment  It  would  be  unrea- 
sonable to  oblige  any  man  living  in  one  state,  and  having  effects  in 
another  state,  to  make  himself  amenable  to  the  courts  of  the  last  state, 
that  he  might  defend  his  property  there  attached.'^ 
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personal  prc^rty  is  actaaUy  situate,  has  as  entire 
dominion  over  it,  while  there,  in  point  of  sovereignty 
and  juiisdiction,  as  it  has  over  immoveable  property* 
It  may  regulate  its  transfer,  subject  it  to  process  and 
execution,  and  provide  for,  and  control  the  uses  and 
disposition  of  it,  to  the  same  extent,  that  it  may  exert 
its  authority  over  immoveable  property.  One  of  the 
grounds,  upon  which,  as  we  have  seen,  jurisdiction  is 
assumed  over  non-residents,  is,  through  the  instru* 
mentality  of  their  personal  property,  as  well  as  of 
their  real  property,  within  the  local  sovereignty.  And 
hence  it  is,  that,  whenever  personal  property  is  taken 
by  arrest,  attachment,  or  execution  within  a  state, 
the  tide  so  acquired  under  the  laws  of  the  state  is 
held  valid  in  every  other  state ;  ^  and  the  same  rule 
is  applied  to  debts  due  to  non-residents,  which  are 
subjected  to  the  like  process  under  the  local  laws  of 
a  state.^ 

^551.  In  respect  to  immoveable  property,  every  at- 
tempt of  a  foreign  tribunal  to  found  a  jurisdiction  over 
it,  must,  from  the  very  nature  of  the  case,  be  utterly 
nugatory,  and  its  decree  must  be  for  ever  incapable  of 
execution  in  rem.  We  have  seen,  indeed,  that  by 
the  Roman  law  a  suit  might  in  many  cases  be  brought, 
either  where  the  property  was  situate,  or  where 
the  party  had  bis  domicil.  This  might  well  be  done 
within  any  of  the  vast  domains  over  which  the  Roman 

1  Lord  KenyoD  expressed  his  opinion  to  the  following  effect,  in  Og- 
den«.  FoIIiott,  (3  T.  R.  733).  <'  I  have  always  understood  it  to  be  clear 
(said  he),  that  all  jadicial  acts,  done  in  one  country,  over  the  property  of 
the  subjects  within  their  jurisdiction,  are  conclusive  on  the  property  of 
those  parties  in  any  other  country." 

9  See  Bissell  v,  Briggs,  9  Mass.  R.  460,  468,  469.  But  see  Folliott 
V.  Ogden,  1 H.  Black.  R.  133,  135 ;  S.  C.  3  T.  R.  726,  73a 
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empire  extended  ;  for  the  judgments  of  its  tribunals 
would  be  everywhere  respected  and  obeyed.  But 
among  the  independent  nations  of  modern  times, 
there  would  be  insuperable  difficulties  in  such  a 
course.  And  hence,  even  in  countries  acknowledg- 
ing the  civil  law,  it  has  become  a  very' general  princi- 
ple, that  suits  in  rem  should  be  brought,  where  the 
property  is  situate ;  and  this  principle  is  applied  with 
almost  universal  approbation  in  regard  to  immoveable 
'  property.  The  same  rule  is  applied  to  mixed  actions, 
and  to  all  suits,  which  touch  the  realty.  ^ 

§  552.  BouUenois  has  treated  this  whole  subject  with 
becoming  fullness  and  accuracy.  He  has  divided  actions 
into  those,  which  are  purely  personal,  those  purely  real, 
and  those,  which  are  mixed  and  partake  of  the  charac- 
ter of  both,  following,  in  these  respects,  as  he  avows, 
the  division  of  Burgundus.  The  first  pronounce  sen- 
tence solely  in  regard  to  persons  ad  dandum  vel  facien- 
dum aut  non  faciendum;  the  next  in  regard  to  things, 
their  ownership,  possessions,  liens,  or  titles ;  the  iast 
in  regard  to  persons  and  things,  adjudging  upon  the 
title  to  property  or  the  profits  thereof,  and  also  as 
to  damages  in  personam.*  Personal  actions  may 
rightfully  be  brought  between  natives  in  any  compe- 
tent tribunal  of  the  realm ;  between  foreigners  also, 
who  have  submitted  to  the  jurisdiction,  wherever  the 
laws  allow  its  exercise ;  and  between  natives  and  for- 
eigners in  like  manner.'     But  in  all  these  cases  the 

1  Henry  on  Foreign  Laws,  ch.  8,  §  3,  p.  59,  ch.  9,  §  1,  p.  63 ;  1  Boul- 
lenois,  Observ.  25,  p.  601,  &c. ;  Id.  618,  619 ;  Id.  635,  &c. ;  Id.  819. 

s  BouUenois,  601, 602. 

3  Boullenois  makes  a  distinction  in  suits  between  natives  and  foreign- 
ers to  this  effect.  If  a  foreigner  sues  a  native,  then  the  jurisdiction  is 
well  founded  against  the  latter  in  the  place  of  his  domicil ;  and  the  for- 
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domicil  of  the  party  defendant  is  commonly  supposed 
to  be  within  the  jurisdiction.^  Real  actjons  ought  to 
be  brought  in  the  place  rei  sittB ;  and  this  is  to  be,  not 
only,  when  the  property  in  controversy  is  situate  in  the 
same  kingdom ;  but  also  when  the  parties,  being  do- 
miciled in  one  country,  engage  in  a  litigation,  as  to  pro- 
perty locally  situate  in  another  country.*  If,  therefore, 
a  judgment  should  be  rendered  in  one  country  respect- 
ing property  in  another,  it  wUl  be  of  no  force  in  the 
latter.  It  is  true,  that  property  within  a  country  does 
not  make  the  owner  generally  a  subject  of  the  sove- 
reign, where  it  is  locally  situate ;  but  it  subjects  him  to 
his  jurisdiction  secundum  quid^  et  aliquo  modo}  Mixed 
actions,  so  far  as  they  regard  the  realty,  are  to  be 
brought  in  the  place  rei  sita ;  but  if  the  personal  dam- 
ages or  claims  be  separable  in  their  nature  and  charac- 
ter they  may  be  sued  for  as  personal  actions.^  There 
are  many  other  jurists,  who  adopt  similar  distinctions.^ 
§  553.  Vattel  explicitly  avows  the  same  doctrine. 
"The  defendant's  judge,"  (that  is,  the  competent 
court),  says  he,  "is  the  judge  of  the  place,  where  the 
defendant  has  his  settled  abode,  or  the  judge  of  the 
place  where  the  defendant  is,  when  any  sudden  diffi- 
•  ■  •      ■  ■ 

eigner  is  bound  by  the  judgment  If  the  foreigner  is  defendant,  and 
has  submitted  to  the  jurisdiction,  then  the  same  result  follows.  If  he 
has  not  submitted,  or  has  not  appeared  to  the  suit,  then  .the  judgment  is 
not  obligatory.  1  Boullenois,  609, 610.  He  founds  himself  in  this  opin- 
ion upon  the  general  rule.  Actor  sequitur forum  ret;  and  he  quotes  with 
approbation  the  remark  of  J.  Galli ;  QuU  martens  extra  regnum  noti  tenetur 
in  parlemenh  respondere  super  actione  personalx.    Id.  612. 

^  1  Boullenois,  601,  602, 603, 606, 609.  See  also,  Id.  Prin.  G6n.  34,  p. 
8,9. 

9 1  Boullenois,  618,  619,  620,  622, 623.    Id.  Princ.  G6n.  35, 37,  p.  9. 

3  Id.  p.  623, 624,  625. 

4  Id.  p.  635,  636. 

fi  Id.  Ob8erv.25,  p.  601,  to  651 ;  1  Hertii  Opera,  De  Collis.  Leg.  §  70, 
p.  132;  Voet  ad  Pand.  Lib.  4,  tit  1,  §  28,  p.  241. 

Canfl.  59 
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culty  arises,  provided  it  does  not  relate  to  an  estate  m 
land,  or  to  a  right  annexed  to  such  an  estate.  In  this 
case,  as  property  of  that  kind  is  to  be  held  according 
to  the  laws  of  the  country,  where  it  is  situated,  and  as 
the  right  of  granting  it  is  vested  in  the  ruler  of  the 
country,  controversies  relating  to  such  property  can 
only  be  decided  in  the  state,  in  which  it  depends.'*  ^ 

^  554.  It  will  be  perceived,  that  in  many  respects 
the  doctrine,  here  laid  down,  coincides  with  that  of  the 
common  law.  It  has  been  already  stated,  that  b}''  the 
common  law  personal  actions,  being  transitory,  may  be 
brought  in  any  place,  where  the  party  defendant  can  be 
found ; '  that  real  actions  must  be  brought  in  theybrum 
rei  sitiB ;  and  mixed  actions  are  properly  referrible  to 
the  same  jurisdiction.^  Among  the  latter  are  actions 
for  trespasses  and  injuries  to  real  property,  which  are 
deemed  local ;  so  that  they  will  not  lie  elsewhere  than 

1  Vattel,  B.  %  ch.  8,  §  l03. 

3  See  Mostyn  «.  Fabrigas,  Cowper  R.  161, 176, 177 ;  Robinson  v.  Bland, 
3  Barr.  R.  1074 ;  S.  C.  1  W.  Black.  259 ;  Ante  §  364. 

3  Ante  §  364 ;  4  Cowen  R.  537,  note.  —  Lord  Mansfield,  in  Moe- 
tyn  «.  Fabrigas  (Cowper  R.  161,  176)  said,  '<  There  is  a  formal 
and  a  substantial  distinction  as  to  the  locality  of  trials.  I  state 
them  as  different  things.  The  substantial  distinction  is  where  the 
proceeding  is  in  rem ;  and  where  the  eflfect  of  judgment  cannot  be  had, 
if  it  is  laid  in  a  wrong  place.  That  is  the  case  of  all  ejectments,  &€. 
With  regard  to  matters,  that  arise  out  of  the  realm,  there  is  a  sub- 
stantial distinction  of  locality  too;  for  there  are  some  cases,  that  anse 
out  of  the  realm,  which  ought  not  to  be  tried  any  where,  bat  in  the 
country,  where  they  arise.  As  if  two  persons  fight  in  France,  and  both 
happening  casually  to  be  here,  one  should  bring  an  action  of  assault 
against  the  other,  it  might  be  a  doubt,  whether  such  an  action  could  be 
maintained  here ;  because,  though  it  is  not  a  criminal  prosecution,  it  must 
be  laid  to  be  against  the  peace;of  the  king ;  but  the  breach  of  the  peace 
is  merely  local,  though  the  trespass  against  the  person  is  traDsitoiy." 
His  Lordship  here  doubtless  alluded  to  a  case  of  a  personal  trespass  be- 
tween foreigners;  for  in  a  subsequent  part  of  the  same  opinion  he  ex- 
pressly held,  that,  as  between  subjects,  not  only  upon  contracts,  but  for 
personal  torts,  an  action  might  be  maintained  in  England ;  and  indeed 
that  was  the  very  point  decided  in  the  case  then  in  judgment 
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in  the  place  m  sita.  This  distinction  was  recognised 
as  long  ago  as  1 665,  m  the  case  of  Skinner  v.  the'  East 
India  Company  (cited  in  Cowper  R.  167,  168),  where 
the  twelve  Judges  certified,  that  for  torts  to  the  person 
and  to  personal  property  done  abroad,  a  remedy  lay  in 
a  suit  in  personam  in  England ;  but  that  for  torts  to  real 
property  or  fixtures  abroad  no  suit  lay.  Lord  Mans- 
field and  Lord  Chief  Justice  Eyre  held  at  one  time  a 
different  doctrine ;  and  allowed  suits  to  be  maintained 
in  England  for  injuries  done  by  pulling  down  houses  in 
foreign  unsettled  regions,  viz.  the  desert  coasts  of  No- 
va Scotia  and  Labrador.^  But  this  doctrine  has  been 
since  overruled  as  untenable  by  the  actual  jurispru- 
dence of  England  ; '  however  maintainable  it  might  be 
upon  general  principles,  when  the  suit  is  for  personal 
damages  only.' 

^  555.  The  grounds,  upon  which  the  exclusive 
jurisdiction  is  maintamed  over  immoveable  property  are 
the  same,  upon  which  the  sole  right  to  establish,  regu- 
late, and  control  the  transfer,  descent,  and  testamentary 
disposition  of  it  have  been  admitted  by  all  nations. 
The  inconveniences  of  an  opposite  course  would  be 
innumerable,  and  would  subject  the  property  to  the 
most  distressing  conflicts  arising  from  opposing  tides, 
and  compel  every  nation  to  administer  almost  all  other 
laws,  except  its  own,  in  the  ordinary  administration  of 
justice.^ 

J  Cited  by  Lord  Mansfield  in  Mostynv.  Fabrigas,  Cowper  R.  180, 181. 
9  Doulson  V.  Matthews,  4  T.  R.  503. 

3  The  doctrine  of  this  last  case  was  yery  fully  examioed  and  affirmed 
by  Mr.  Chief  Justice  Marshall,  in  the  case  of  Livingston  v.  Jefferson, 
before  the  Circuit  Court  of  Virginia,  in  1811,  (4  Hall's  American  Law 
Journal,  78.)  It  Was  an  action  quart  elaumimJrtgU,  brougfit  against  Mr. 
Jefferson  on  account  of  an  alleged  trespass  to  lands  (the  Batlure)  in 
New  Orleans.    The  suit  was  dismissed  for  want  of  jurisdiction. 

4  Ante  §364,  §965. 
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§  566.    Having  stated  these  general  principles   in 
relation  to  jurisdiction,  (the  result  of  which  is,  that  no 
nation  can  rightfully  cladm  to  exercise  it,  except  as  to 
persons  and  property  within  its  own  domains,)  we  are 
next  led  to  the  consideration  of  the  question,  in  what 
manner  suits  arising  from  foreign  causes  are  to  be  in- 
stituted, and  proceedings  to  be  had,  until  the  final  judg- 
ment 1    Are  they  to  be  according  to  the  law  of  the 
place,  where  the  parties,  or  either  of  them,  live?   Or  are 
they  to  be  according  to  the  modes  of  proceeding  and 
forms  of  suit  prescribed  by  the  laws  of  the  place,  where 
the  suits  are  brought?    Fortunately,  here,   there  is 
scarcely  any  ground  left  open  for  controversy,  either  in 
the  opinions  of  jurists,  or  in  the  actual  practice  of  na- 
tions.   It  is  universaUy  admitted  and  established,  that 
the  forms  of  remedies,  and  the  modes  of  proceeding, 
and  the  execution  of  judgments,  are  to  be  regulated 
solely  and  exclusively  by  the  laws  of  the  place,  where 
the  action  is  instituted ;  .or,  as  the  civilians  uniformly 
express  it,  according  to  the  lex  fori. 

^  667.  The  reasons  for  this  doctrine  are  so  obvious, 
that  they  scarcely  require  any  illustration.  The  business 
of  the  administration  of  justice  by  any  nation  is,  in  a 
peculiar  and  emphatic  sense,  a  part  of  its  public  right 
and  duty.  Each  nadon  is  at  liberty  to  adopt  such 
a  course  of  proceeding,  as  best  comports  with  its  con- 
venience and  interests,  and  the  interests  of  its  own 
subjects,  for  whom  its  laws  are  particularly  designed. 
The  different  kinds  of  remedies,  and  the  modes  of 
proceeding  best  adapted  to  enforce  rights  and  guard 
agadnst  wrongs,  must  materially  depend  upon  the 
structure  of  its  own  jurisprudence.  What  would  be 
well  adapted  to  the  jurisprudence,  customary  or  posi- 
tive, of  one  nation,  for  rights,  which  it  recognised,  or 
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for  duties,  which  it  enforced,  might  be  wholly  unfit  for 
that  of  another  nation,  either  as  having  gross  defects, 
or  steering  wide  of  the  appropriate  remedial  justice. 
A  nation,  acknowledging  the  existence  of  peculiar 
rights  and  privileges,  either  personal  or  real,  such  as 
seignorial  rights,  or  trusts  in  the  realty,  would  natural- 
ly introduce  correspondent  remedies.  While  others,  in 
which  these  did  not  exist,  might  well  dispense  with  the 
formalities,  which  they  might  require.  The  jurispru- 
dence of  one  nation  may  be  very  refined  and  artificial, 
with  a  multitude  of  intricate  and  perplexed  proceed- 
ings ;  that  of  another  may  be  rude,  uninformed,  and 
harsh,  consisting  of  an  undigested  mass  of  usages.  It 
would  be  absolutely  impracticable  to  apply  the  process 
and  modes  of  proceeding  of  the  one  to  the  other.  Be- 
sides, there  would  be  an  utter  confusion  in  all  judicial 
proceedings  by  attempting  to  engraft,  upon  the  reme- 
dies of  one  country,  those  of  all  other  countries,  whose 
subjects  should  be  parties  or  interested  therein.  No 
tribunal  on  earth,  however  learned,  could  hope,  by  any 
degree  of  diligence,  to  master  the  laws  and  processes 
and  remedies  and  the  qualifications  and  limitations  be- 
longing to  them.  A  whole  life  might  be  passed  in  ob- 
taining little  more  than  a  few  unconnected  elements ; 
and  litigation  would  thus  become  immeasurably  com- 
plicated, as  well  as  almost  without  end.  All,  that  a 
nation  can,  therefore,  be  justly  required  to  do,  is  to 
open  its  own  tribunals  to  foreigners,  in  the  same  man- 
ner and  to  the  same  extent,  as  they  are  open  to  its  own 
subjects ;  and  to  give  them  the  redress,  as  to  rights  and 
wrongs,  which  it  deems  fit  to  acknowledge  in  its  own 
municipal  code  for  natives  and  residents. 

668.  The  doctrine  of  the  common  law  is  so  fully 
established  on  this  point,  that  it  would  be  useless  to 
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do  more  than  state  the  universal  principle,  which  it 
has  promulgated ;  that,  in  regard  to  the  merits  and  rights 
involved  in  actions,  the  law  of  the  place,  where  thej 
originated,  is  to  govern ;  in  lis  qtuB  spectant  deciso- 
ria  causiBj  et  litis  decisionenif  inspiciuntur  statuta 
lociy  ubi  contractus  fait  celebratus;  ^  but  that  all 
forms  of  remedies  and  judicial  proceedings  are  to 
be  according  to  the  law  of  the  place,  where  the  ac- 
tion is  instituted,  without  any  regard  to  the  domicil 
of  the  parties,  the  origin  of  the  right,  or  the  country  of 
the  act.' 

^  659.  Nor  are  foreign  jurists  less  pointed  in  their 
recognition  of  it.  Thus  Bartolus,  in  speaking  upon 
contracts,  says :  Qmero  quid  de  contractibus  ?  Fane 
contractum  celebraium  per  aiiquem  forensem  in  hoc 
civitate ;  litigium  artum  est,  et  agitur  lis  in  loco  originis 
contrahentis.  Cujus  loci  statuta  deberU  servari  vel 
spectari  ?  Distingue  ; .  aut  loquimur  de  statutOj  aut  de 
consuety^dincy  qvuB  respiciunt  ipsius  contractus  solenm- 
taiesj  aut  litis  ordinationem^  aut  de  hiSy  qtUB  pertinent  ad 
jurisdictionem  ex  ipso  contractu  evenientis  executionis. 
Prima  casUy  inspicitur  locus  contractus.  Secundo  casu^ 
aut  qtUBris  de  his^  qua  pertinent  ad  litis  contested- 
tioneroj  et  inspicitur  locus  judicii;  aut  de  his,  quit 
pertinent  ad  ipsius  litis  decisionemj  et  tunc,  aut  de  his, 

1  2  Boullenois,  462. 

*  The  authorities  are  exceedingly  numerous.  Amon^  them  we  may 
cite  the  following.  See  4  Cowen  R.  528,  note  (10),  and  authoritiea  there 
cited ;  2  Kent  Comm.  Lect.  27,  p.  118,  &c.  (2d  edition);  Robioson  «. 
Bland,  2  Burr.  1084 ;  De  la  Vega  v.  Vianna,  1  Barn.  &  Adolp.  K.  284  ; 
Fenwick  v.  Sears,  1  Cranch  259;  Nash  v,  Tupper,  1  Cain  R.  402; 
Pearsall «.  Dwight,  2  Mass.  R.  84  ;  Smith  v.  Spinola,  2  John.  R.  189 ; 
Van  Reimsdyk  v.  Kane,  1  Gallis.  R.  371 ;  Lodge  v.  Phelps,  1  John.  Cas. 
412 ;  Thrasher  v.  Everhart,  3  Gill.  U  John.  234 ;  Peck  v.  Hozier,  14 
John.  R.  346. 
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qu4B  oriuntur  secundum  ipsius  contractus  naturam  tem- 
pore contractus^  aul  de  his^  qxuB  oriuntur  ex  post  facto, 
propter  negligentiam  vel  moram  ;  primo  casu  inspicitur 
locus  contractus,  S^c} 

%  560.  Rodemburg  asserts  the  same  distinction  : 
Primum  utamur  vuJgatd  doctorum  distinctione,  qud 
separantur  ea,  qtuB  litis  formam  concemimt  ac  ordin- 
ationem,  ab  iis,  qtUB  decisionem  aut  materiam ;  lis  or- 
dinanda  secundum  morem  loci,  in  quo  ventUatur.* 
BouUenois  affirms  the  same  doctrine;  ^  PSgard 
(says  he)  du  principe  de  decision,  quantum  ad  litis 
decisoria,  il  se  tire,  ou  de  la  loi  du  contrat,  ou  de 
la  loi  de  la  situation,  ou  de  la  volonte  prSsumee  des 
parties,  hrsqu^elles  ont  contracts  ensemble.  Diversitas 
fori  non  debet  meritum  causm  variare.  A  Vegard 
des  formaliies  judiciaries,  quantum  ad  litis  ordina- 
iionem,  la  regie  est  de  suivre  la  procedure  et  les  usages 
observes  dans  le  lieu,  ou  Pon  plaide.^  Hertius  states 
the  same  point  in  his  compendious  way :  Jura  judidi 
tantum  in  iUis  observanda  esse,  qwe  ad  ordinemprO' 
cessus  judidalis  pertinent.^ 

^  56L  Strykius  states  it  in  the  following  language  : 
Quotiescunque  circa  judidi  ordinationem  controverti- 
tur,  statuta  lod  judidi,  omnibus  aeteris  posthabitiSj 
introspidantun  In  modo  procedendi  consuetude  judi- 
di attendenda,  ubi  lis  agitatur.  In  modo  vero  ded- 
dendi,  seu  in  ipsd  caus<R  dedsione,  consuetudo  liti- 

gantium,  seu  ubi  actus  est  gestus^  attendendus.^    Hu- 

i  '  ■■■'■ "  ...^     ■  .. 

1  2  BouUenois,  455, 456. 

9  Rodemburg,  De  Div.  Stat  tit  2,  P.  5,  n.  16,  p.  47 ;  1  BouUenoiB,  660, 
685,818. 

3  1  BouUenois,  535  to  546 ;  Id.  Prin.  G^n.  49,  p.  11. 

^  1  Hertii  Opera,  De  CoUis.  Leg.  §  4,  n.  70,  p.  153. 

fi  Strykii  Tract  et  Disp.  Tom.  2,  p.  27 ;  De  Jure  Princ.  ext  Territ 
ch.  3»  n.  34. 
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berus  says  :  Adeoque  receptum  est  optimd  ratione, 
ut  in  ordinandis  judiciis  loci  consuetudo^  ubi  agitur^ 
etsi  de  negotio  alibi  celebratOy  spectatxnr}  Dumoulin 
says  :  An  instrumentum  habeat  executionem,  et  quo 
modo  debeat  exequi^  attenditur  hens  ubi  agituTj  vd 
fit  executio.  Ratio^  quia  virtus  executoria  et  modus 
exequendi  concemit  processum.  In  his  quiB  pertin- 
ent ad  processum  judiciiy  vel  executionem  faciendam^ 
vel  ad  ordinaiionem  judiciif  semper  sit  observanda  con- 
suetudo  locij  in  quo  judicium  agitatur.*  Em^rigon  says : 
Pour  tout  ce  conceme  Pordre  judidarcy  on  doit  suivre 
Vusage  du  lieuy  oii  Pon  plaide.  Pour  tout  qui  est  de 
la  decision  du  fondj  on  doit  suivre  en  regie  genSrcUe  les 
lois  du  lieu  ou  le  contrat  a  ete  passL  Cette  distinction 
est  consignee  dans  tons  nos  livres.^ 

%  562.  We  may  conclude  this  reference  to  the 
opinions  of  foreign  jurists  by  a  citation  from  J.  Voet, 
who  states  at  once  the  rule  and  the  reason  of  it 
Q^ia  vero  regionumy  civitaiumj  vicofiim  variOy  imo 
contraria  s^epe  jura  sunty  observandum  est,  qttatitum 
quidem  ad  ordinem  judicii  formamque  attinety  judicem 
nuUius  alterius  sed  sui  tantum  fori  leges  sequi :  sed 
in  litis  ipsius  definitione,  si  de  soknnibus  contractuSy 
testamentiy  vel  negotii  alterius  qwsslio  sity  validum 
pronunciare  debet  ac  solenne  negotiumy  quoties  adhi- 
bita  invenit  solennia  lody  in  quo  illud  gestum  est^ 
licet  aluBy  aut  mojoreSy  in  loco  judicii  ad  talem  actum 
soknnitaies  requisitts  essent.^ 


1  Huberus,  Lib.  1,  tit  3 ;  De  Confl.  Leg.  §  7. 
9  1  Boullenois,  523,  524. 

3  1  ^m^rigon,  Traits  des  Assur.  ch.  4,  §  8,  n.  2,  p.  122 ;  Le  Roy  «. 
Crowninehield,  2  Mason  R.  163.  See  also  to  the  same  effect,  P.  Voet. 
De  Stat  §  10,  ch.  1,  §  1,  6,  p.  281,  285,  286. 

4  Voet  ad  Pand.  Lib.  5,  tit  1,  §  51,  p.  328. 
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§  663.  *There  are  many  questions,  however,  which 
may  arise,  as  to  what  are,  and  what  are  not  matters 
belonging  to  the  remedy,  ad  litis  ordiivUionem^  and 
what  are,  and  what  are  not  matters  properly  belong- 
ing to  the  merits,  ad  litis  decisumem.  Mr.ny  cases  of 
this  sort  may  be  found  collected,  and  discussed  by 
foreign  jurists  upon  the  peculiarities  of  their  own 
jurisprudence.  But  they  could  not  be  made  intelligi- 
ble to  a  lawyer  under  the  'common  law,  without 
occupying  a  space  in  explanations,  wholly  dispro- 
portionate to  their  importance  in  a  treatise,  like  the 
present* 

^  564.  It  may  be  of  more  utility  to  mtroduce  a 
few  illustrations,  arising  peculiarly  under  the  common 
law  modes  of  proceeding ;  first,  in  regard  to  persons^ 
who  may  sue;  secondly,  in  regard  to  process;  and 
thirdly,  in  regard  to  certain  defences  against  actions, 
founded  on  local  laws  or  customary  practice,  and 
arising  from  matters  ex  post  facto. 

^  565.  In  the  first  place,  in  regard  to  persons,  who 
may  sue.  We  have  already  had  occasion  to  take 
notice  of  a  peculiarity  of  the  common  law,  that  chosts 
in  action  are  not,  with  the  exception  of  promissory 
notes  and  bills  of  exchange,  assignable.  Hence,  if  any 
such  chose  in  action^  as  a  bond,  covenant,  or  debt  is 
assigned,  no  action  can  be  maintained  in  a  common  law 
court  by  the  assignee.  And  this  rule  is  applied  to 
assignments  of  choses  in  action,  made  in  foreign  coun- 
tries, although  the  assignee  might  be  entitled  to  found 
an  action  thereon  in  such  foreign  country  in  his  own 
name,  in  virtue  of  such  assignment.  For  such 
have  been  thought  to  belong  not  so  much  to  the 

1  See  1  Boollenois,  535  to  569. 

Confl.  60 
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right  and  merit  of  the  claim,  as  to  the  form  of  the 
remedy.  Thus  it  has  been  held,  that  a  Scotch  assignee 
of  a  bankrupt  could  not  maintain  a  suit  in  his  own 
name  in  England  for  a  chose  in  action  of  the  bankrupt, 
which  was  admitted  to  pass  under  the  assignment.' 
In  America,  contradictory  decisions  have  been  made 
upon  the  same  point,  some  decisions  affirming,  and 
others  denying,  the  right  of  the  assignee  to  sue  m 
his  own  name ;  though  the  weight  of  authority  must 
now  be  admitted  to  be  against  the  right.' 

^  566.  And  the  reasoning  of  these  decisions  seems 
equally  to  apply  to  the  case  of  a  foreign  assignee 
by  the  voluntary  act  of  the  party.  But  in  a  case, 
where  the  assignee  of  an  Irish  judgment  brought  a 
suit  in  his  own  name  in  England,  such  judgment 
being  assignable  in  Ireland,  so  as  to  vest  a  tide 
at  law  in  the  assignee,  the  Court  of  Common  Pleas 
held,  that  he  was  entitled  to  recover,  because  (it 
should  seem)  a  legal  tide  by  the  lex  loci  vested  in 
him,  and  the  case  was  not  to  be  governed  by  the  law 
of  England,  as  the  assignment  was  in  Ireland.'  The 
distinction,  though  nice,  is  at  the  same  time  clear; 
for  the  remedy  is  sought  upon  a  legal  right  vested 
ex  directo  by  the  local  law  in  the  assignee,  against 
the  judgment  debtor.    The  case,  however,  seems  to 


1  Jeffrey  v.  McTaggart,  6  M.  &  Selw.  126,  and  Wolff  ««  Oxbolm, 
6  M.  &  Selw.  99.  But  see  Smith  v.  Buchauan,  (1  Eaat  11,)  the  dictum 
of  Lord  KenyoD. 

>  See  ante,  {  a58,  859,  419,  420 ;  Milne  v,  Moreton,  6  Binn.  R.  374 ; 
Goodwin  v.  Jones,  3  Mass.  R.  559 ;  James  v.  Boynton,  9  Mass.  R.  357; 
Orr  V.  Amory,  11  Mass.  R.  25;  Ingraham  v.  Gayer,  13  Mass.  R.  146, 
147 ;  Byrne  «.  Walker,  7  Serg.  &  Rawle,  483;  Bird  «.  Caritat,  2  John. 
R.  342 ;  Bird  v,  Pierpont,  1  John.  R.  1 18 ;  Murray  v.  Murray,  5  John. 
Ch.  R.  60 ;  Brush  v.  Curtis,  4  Connect.  R.  312 ;  Raymond  v.  Johnson, 
11  John.  R.  488 ;  Holmes  v.  Remsen,  4  John.  Ch.  R.  460,  485. 

'  O'Callaghan  v.  Thomond,  3  Taunt  82,  84. 
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Stand  alone  ;  and  therefore  can  scarcely  be  thought 
unexceptionable  in  point  of  authority.  The  dictum  of 
Lord  Loughborough,  in  FoUiott  v.  Ogden,  (1  H,  Black. 
136,)  and  that  of  Lord  EUenborough  in  Wolff  v. 
Oxholra,  (4  M.  &  Selw.  99,)  are  against  it.* 

§  667.  Another  illustration  may  be  taken  from  the 
forms  of  action  upon  instruments  under  seal.  Thus 
in  Virginia  a  contract  to  pay  money  with  a  scrawl 
instead  of  a  seal,  is  treated  as  a  sealed  instrument, 
so  that  debt  lies  upon  it  in  that  state.  But  in  New 
York,  where  such  a  scrawl  is  not  treated  as  a  seal, 
the  remedy  must  be,  as  upon  an  unsealed  simple 
contract.^  On  the  other  hand,  a  single  bill  is  deemed 
in  Virginia  not  to  be  a  specialty  ;  in  Maryland  it  is 
otherwise.  A  remedy  brought  in  Maryland  upon  such 
a  single  bill,  executed  in  Virginia,  cannot  be  by  an 
action  of  assumpsit,  as  upon  a  simple  contract,  but 
must  be  by  action  of  debt  as  upon  a  specialty.' 

^  568.  In  the  next  place,  as  to  process.  There 
is  no  controversy,  that  in  a  general  sense  the  mode 
of  process  constitutes  a  part  of  the  remedy.  But 
the  question  has  arisen,  whether  upon  contracts  made 
in  a  foreign  country,  and  Which  by  the  laws  of  that 


i  See  ante,  §  358,  SoO.  See  Trasher  v.  Everhart,  3  Gill.  &  John. 
234  ;  McRny  v.  Mattoon,  10  Pick.  R.  52;  Penrsall  v.  Dwight,  2  Mas8. 
R.  96.  —  This  subject  id  ably  discussed  on  different  sides  in  two  articles 
in  the  American  Jurist,  viz.  in  the  number  for  January  1833,(9  Vol.  42,) 
and  in  the  number  for  January  1834,  (11  Vol.  101,)  to  which  I  gladly 
refer,  as  giving  a  more  satisfactory  view  of  this  subject,  than  with  ref- 
erence to  the  plan  of  the  present  work,  I  have  been  able  to  give.  — 
It  may  be  thought,  that  the  case  of  foreign  executors  and  administrators, 
as  assignees  by  operation  of  law  of  the  deceased's  estate,  stands  upon 
a  similar  ground.  But  it  appears  to  me  to  proceed  on  principles  mate- 
rially different,  applicable  to  rights,  and  not  merely  to  remedies.  See 
ante,  §  512,  513. 

3  Warren  v.  Lynch,  5  John.  R.  239.  See  also  Andrews  v.  Herriot, 
4  Cowen,  508.    But  see  Meredith  v.  Hindsdale,  2  Caines  R.  362. 

3  Trasher  v.  Everhart,  3  Gill.  &  John.  R.  234. 
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country  are  precluded  from  being  enforced  by  a  per- 
sonal arrest  or  imprisonment,  the  like  exemption 
applies  in  suits  to  enforce  them  in  another  country, 
where  such  process  constitutes  a  part  of  remedial 
justice.  Such  a  contract  existed,  or  was  supposed 
to  exist,  in  the  case  of  Melan  v.  Fitz  James,  ( 1  Bos. 
&  Pull.  138,)  where  a  bond  given  in  France,  and  sued 
in  England,  was  understood  to  bmd  the  property, 
and  not  the  person  of  the  party.  On  that  occasion 
Lord  Chief  Justice  Eyre  said :  "  If  it  appears,  that 
this  contract  creates  no  personal  obligation,  and  that  it 
could*  not  be  sued  as  such,  by  the  laws  of  France, 
(on  the  principle  of  preventing  arrests  so  vexatious, 
as  to  be  an  abuse  of  the  process  of  the  court,)  there 
seems  to  be  a  fair  ground,  on  which  the  Court  may 
interpose  to  prevent  a  proceeding  so  oppressive,  as  a 
personal  arrest  in  a  foreign  country,  at  the  commence- 
ment  of  a  suit,  in  a  case,  which,  as  far  as  one  can 
judge  at  present,  authorizes  no  proceeding  against  the 
person  in  the  country,  in  which  the  transaction  passed. 
If  there  could  be  none  in  France,  in  my  opinion  there 
can  be  none  here.  I  cannot  conceive,  that  what  is  no 
personal  obligation  in  the  country,  in  which  it  arises, 
can  ever  be  raised  into  a  personal  obligation  by  the 
laws  of  another.  If  it  be  a  personal  obligation  there,  it 
must  be  enforced  here  m  the  mode  pointed  out  by  the 
law  of  this  country.  But  what  the  nature  of  the 
obligation  is,  must  be  determined  by  the  law  of  the 
country,  where  it  was  entered  into;  and  then  this 
country  will  apply  its  own  law  to  enforce  it."  And 
accordingly  the  Court  discharged  the  party  from  the 
arrest. 

^  569.  There  does  not  seem  the  least  reason  to 
doubt  the  entire  correctness  of  the  doctrine  thus  laid 
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down.  If  the  contract  creates  no  personal  obligation 
but  an  obligation  in  rem  only,  it  cannot  be,  that  its  na- 
ture can  be  changed,  or  its  obligation  .varied  by  a  mere 
change  of  domicil.  That  would  be  to  contradict  all 
the  principles  maintained  in  all  the  authorities,  that  the 
yalidity,  nature,  obligation,  and  interpretation  of  a  con- 
tract are  to  be  decided  by  the  lex  loci  contractus.^  A 
suit  in  personam  in  England  could  not  be  maintained, 
except  upon  some  contract,  which  bound  the  person.  If 
it  bound  the  property  only,  the  proceeding  should  be 
in  rem ;  and,  if  in  express  terms  the  party  bound  his 
property  only,  and  exempted  himself  from  a  personal 
liability,  no  one  would  doubt,  that  a  suit  in  personam 
would  not  be  maintainable.  And  the  same  principle 
w  uld  apply,  if  the  laws  of  a  country  should  declare, 
that  certain  classes  of  contracts  should  not  bind  the 
person  at  all,  but  only  property,  or  a  particular  species 
of  property.  Such  laws  do  probably  exist  in  some 
countries.  But  it  does  not  follow,  because  a  personal 
remedy  is  not  given  by  the  laws  of  a  country,  that 
therefore  there  is  no  personal  obligation  in  a  contract.* 
§  570.  The  real  difficulty  lies,  not  in  the  principle 
itself,  but  in  its  application.  There  is  a  great  distinc- 
tion between  a  contract,  which  ex  directo  excludes  per- 
sonal liability,  and  a  contract  made  in  a  country,  which 
binds  the  party  personally ;  but  where  the  laws 
do  not  enforce  the  contract  in  personam  but  only 
in  rem.  In  the  latter  case  the  remedy  consti- 
tutes no  part  of  the  contract.  The  liability  is  general, 
so  far  as  the  acts  of  the  parties  go ;  and  the  mode  of 
enforcing  is  a  mere  matter  of  municipal  regulation.    It 


1  Ante  §.  263. 

s  Talleyrand,  v.  Boolanger,  3  Yes,  Jr.    R.  446 ;   Flack  v.   Holm, 
IJucSl  Walk.  405. 
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is  strictly  a  part  of  the  lex  forty  and  may  be  changed 
from  time  to  time,  as  the  legislature  may  choose.^  And 
this  was  the  view  of  the  matter  taken  by  Mr.  Justice 
Heath  in  the  case  alluded  to ;  for  he,  in  dissent- 
ing from  the  opinion  of  the  Court,  did  not  deny  the 
principles  of  the  decision,  but  held,  that  the  contract 
was  personal.  "  We  all  agree  (said  he)  that  in  con- 
struing contracts  we  must  be  governed  by  the  laws  of 
the  country,  in  which  they  are  made  ;  for  all  the  con- 
tracts have  reference  to  such  laws.  But,  when  we  come 
to  remedies,  it  is  another  thing.  They  must  be  pursu- 
ed by  the  means,  which  the  law  points  out,  where  the 
party  resides*  The  laws  of  the  country,  where  the 
contract  was  made,  can  only  have  reference  to  the  na- 
ture of  the  contract,  not  to  the  mode  of  enforcing  it. 
Whoever  comes  voluntarily  into  a  country,  subjects  him- 
self to  all  the  laws  of  that  country  ;  and  therein  to  all 
the  remedies  directed  by  those  laws,  on  his  particular 
engagements."* 

§  571.  The  doctrine  of  this  case  has  been  some- 
times followed  in  America.'  But  the  better  opioion 
now  established,  both  in  England  and  America,  is,  that 
it  is  of  no*  consequence,  whether  the  contract  authorized 
an  arrest  or  imprisonment  of  the  party  in  the  country, 
where  it  was  made,  if  there  is  no  exemption  from  per- 
sonal liability.  He  is  still  liable  to  arrest  or  imprisonment, 
in  a  suit  upon  it  in  a  foreign  country,  whose  laws  au- 
thorize such  a  mode  of  proceeding,  as  a  part  of  the 
remedy.^    In  a  very  recent  case  in  England,  where  the 

. ^ ? 

,  *  See  Ogden  r.  Saunders,  12  Wheaton  R.213. 

9  Bos.  &,  Pull.  142  ;  Hinkley  v.  Morean,  3  Mason  R.  88 ;  Titus  v.  Ho- 
bart,  5  Mason  R.  378. 

3  Symonds  v.  Union  Insur.  Co.  4,  Dall  417. 

4  See  Imley  v.  Ellesson,  2  East  R.  453  ;  Peck  v.  Hozier,  14  John.  R. 
346 ;  Robinson  v.  Bland,  2  Burr.  1089 ;  Hinkley  v.  Morean,  3  Mason  R. 
88 ;  Titus  v.  Hobart,  5  Mason  R.  378. 
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plaintiff  and  defendant  were  both  foreigners,  and  the 
debt  was  contracted  in  a  country,  by  whose  laws  the 
defendant  would  not  have  been  liable  to  arrest,  andap* 
plication  was  made  to  discbarge  the  defendant  from  ar- 
rest on  that  account,  the  Court  refused  the  applicadon. 
Lord  Tenterden  on  that  occasion  in  delivering  the.opin- 
ion  of  the  Court  said  ;  ^^  A  person,  suing  in  this  coun- 
try, must  take  the  law,  as  he  finds  it.  He  cannot  by 
virtue  of  any  regulation  in  his  own  country  enjoy  great- 
er advantages  than  other  suitors  here.  And  he  ought 
not,  therefore,  to  be  deprived  of  any  superior  advan- 
tage, which  the  law  of  this  country  may  confer.  He  is 
to  have  the  same  rights,  which  all  the  subjects  of  this 
kingdom  are  entitled  to.*'  * 

§  572.  And  the  like  principles  apply  to  the  form  of 
judgments  to  be  rendered,  and  of  executions  to  be 
granted  in  suits.  They  must  conform  to  the  lex  forij 
although  the  party  defendant  may,  in  his  domestic  forum, 
have  been  entitled  to  a  judgment,  exempting  his  person 
from  imprisonment,  in  virtue  of  a  discharge  under  an 
insolvent  law  existing  there,  and  of  which  he  had  there 
judicially  obtained  the  benefit.'  And  it  will  make  no  dif- 
ference in  such  case,  whether  the  contract  sued  on  was 
made  in  the  state  granting  such  discharge,  or  not ;  or 
whether  the  parties  were  citizens  of  that  state,  or  not 
The  effect  of  such  a  discharge  is  purely  local.  It  is  ad- 
dressed solely  to  the  courts  of  the  state,  under  whose 
authority  the  exemption  is  allowed.   But  it  has  nothing 

1  De  la  Vega  v.  Vionna,  1  Barn,  and  Adolph.  R.  284.  See  ako 
Whittemore  v.  Adams,  2  Cowen  R.  626;  Willing  v.  Consequa,  1  Peters 
Cir.  R.  317;  Courtois  v.  Carpentier,  1  Wash.  Cir.  R.  376;  Bird  v. 
Caritat,  2  John.  R.  345 ;  Wyman  v.  Southward,  10  Wheaton  R.  ]« 
See  Henry  on  Foreign  Law,  p.  81  to  86. 

<  Hinkley  v.  Morean,  3  Mason  R.  88 ;  Titus  v.  Hobart,  5  Mason  R. 
378. 
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to  do  with  the  process,  proceedings,  or  judgments  of 
the  courts  of  other  states,  which  are  governed  altoge* 
er  by  their  own  municipal  jurisprudence.  Wherever  a 
remedy  is  sought,  it  is  to  be  administered  accordmg  to 
the  lex  fori  ;  and  such  judgment  is  given,  as  the  laws 
of  the  state,  where  the  suit  is  brought,  authorize,  and 
not  such,  as  the  laws  of  other  states  authorize  or  re- 
quire.* 

^  573.  The  general  doctrine  is  stated  in  ample  terms 
by  P.  Voet  Sed  revertar  unde  fueram  digressus,  ad 
cancursum  statuiorum  varianiium  drca  judicia.  Uhi 
occurrunt  nonnulla  circa  solemnia  in  judiciis  servanda^ 
circa  temporal  cautioneSj  probationes^  causarutn  deci- 
sionesj  executioneSj  et  appellationes.  Finge  enim  alia 
servari  solemnia^  in  loco  domicilii  litigcUoris,  alia  in  to- 
co contractus^  alia  in  loco  rei  sittB^  alia  in  jvdicii  loco ; 
qutBnam  spectanda  solemnia  ?  Respondeo  ;  spectanda 
sunt  solemnia^  id  est  stylus  judicis  fori  illiuSj  ubilitiga^ 
tur.  Idque  in  genere  verum  est,  sive  loguamar  de  civi* 
bus  J  sive  forensibus :  statuta  quippe  circa  solemnia  meo 
sensu  mixti  erant  generis ;  adeoque  vires  exserunt  tarn 
intra  quam  extra  territorium^  tarn  in  ordine  ad  inco- 
lasj  quam  ad  exteros} 

%  674.  The  same  doctrine  is  fully  confirmed  by  J. 
Voet,  as  a  received  doctrine  of  foreign  law.  JUuUis 
prtBterea  in  locis  id  obtinety  ne  duo  ejusdem  provincia 
seu  territorii  incoke  se  invicemj  aut  bona^  sistant  in  aUo 
ferritoriOy  8fc.  Quod  si  quis,  negkctd  slatuti  dSspon- 
HonCj  concivem  aut  bona  ejus  alibi  stiterit  [arrest]  litis 
movendtB  gratid,  non  peccabunt  quidem  istius  loci  jud- 
iceSf  si  arrestum  confirment;  cum  non  ligentur  aUem 

1   Hinkley  v.  Morean,  3  Mason  R.  88 ;  Titiu  v.  Hobart,  5  Mason  R. 
378. 

9  Voet  de  Statut  §  10,  ch.  1  §  6,  p,  285. 
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territorii  legibusy  talem  arrestcUianem  concwitm  vetanti^ 
bus ;  sed  qui  ita  detentus  litigare  coactus  est,  recte  petet 
a  sua  judice,  condemnari  concivem,  ut  atresti  vinculum^ 
contra  stuluti  domicilii  prohibitionem  alibi  impositum, 
remittaty  litique  alibi  cceptiB  cum  in^ensis  renuncietj  ac 
soloat  mulclam  statuto  diclatam}  And  he  proceeds  to 
add,  that  in  some  places  the  practice  is  in  such  cases 
to  remit  the  parties  to  the  domestic  forum ;  which, 
however,  is  not  as  a  matter  of  right  or  duty,  but  of  com- 
ity ;  quod  tamen  vel  ex  comitate  magiSy  quam  necessi- 
tate fit,^  And  this  mdeed  seems  the  general  doctrine 
maintained  by  foreign  jurists ;  and  BouUenois  has  col- 
lected their  opinions  at  large.'  He  treats  the  question  of 
imprisonment  purely  as  one  modus  exequendi;  and  ap- 
plies the  same  principle  to  mesne  process  and  process 
in  execution.^ 

^  575.  In  the  next  place,  as  to  defences  arising 
from  matters  ex  post  facto.  These  may  be  of  the  na- 
ture of  counter  claims  or  set-offs  to  actions ;  or  they 
may  be  laws  regulating  the  time  of  instituting  suits, 
called,  in  the  foreign  law,  statutes  of  prescriptions,  and, 
in  the  common  law,  statutes  of  limitations.  The  latter 
will  deserve  a  very  exact  consideration.  The  former 
may  be  disposed  of  in  a  few  words.  It  is  held  in  our 
courts,  that  a  set-off*  to  any  action,  allowed  by  the  local 
law,  is  to  be  treated  as  a  part  of  the  remedy ;  and  that 
therefore  it  is  admissible  in  claims  between  persons 
belonging  to  different  states  or  countries,  although  it 
may  not  be  admissible  by  the  law  of  the  country,  where 

1  See  Henry  on  Foreign  Law,  84, 85. 

«  Voet.  ad  Pand.  Lib.  2,  tit.  4,  §  45,  f>.  129 ;  cited  alBO  1  Bam.  &  Adolp. 
R.  288,  n. 

3  1  Boullenois,  523,524, 525, 528, 52a 

4  Id. ;  Henry  on  Foreign  Lav,  p.  24, 85. 

Confl.  61 
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the  debt,  which  is  sued,  was  contracted.*  The  liens, 
implied  hypothecations,  and  priorities  of  satisfactioD, 
given  to  creditors  by  the  law  of  particular  countries 
and  the  order  of  payment  of  their  debts,  are  generally 
treated,  as  belonging  to  the  subject  of  proceedings  ad 
litis  ordmationemj  and  not  to  the  merits  of  the  claim/ 

§  676.  In  regard  to  statutes  of  limitation  or  pre- 
scription, there  is  no  -doubt,  that  they  are  stricdy 
questions,  affecting  the  remedy,  and  not  questions  upon 
the^  merits.  They  go,  ad  litis  ordinaiionany  and  not 
ad  litis  decisioneniy  in  a  just  juridical  sense.'  The  object 
of  them  13  to  fix  certain  periods,  within  which  all  suits 
shall  be  brought  in  the  courts  of  a  state,  whether  ihey 
be  brought  by  subjects  or  by  foreigners.  And  there  can 
be  no  reason,  and  no  sound  policy,  in  allowing  higher  or 
more  extensive  privileges  to  foreigners,  than  to  subjects. 
Laws,  thus  limiting  suits,  are  founded  in  the  noblest 
policy;  they  are  statutes  of  repose,  to  quiet  titles,  to 
suppress  frauds,  and  to  supply  the  deficiency  of  proofs 
from  the  ambiguity  and  obscurity  of  transactions.  Thej 
presume,  that  claims  are  extinguished,  because,  they  are 
not  litigated  within  the  prescribed  period.  They  take 
away  all  solid  grounds  of  complaint,  because  they  rest 
on  the  negligence  or  laches  of  the  party  himsel£ 
They  quicken  diligence,  by  making  it  in  some  meas- 
ure equivalent  to  right.  They  discourage  litigation,  by 
burying  in  one  common  receptacle  all  the  accumulations 
of  past  times,  which  are  unexplained,  and  have  now 


1  Gibbs  V.  Howard,  2  New  Hamp.  R.  296;  Ruggles  v.  Keeler,  3  JoIul 
R.  263.    See  Pothier  on  Oblig.  art  641,  642, 

2  Rodemburg/De  Diversit  Stalut  tit  2,  ch.  5,  n.  15,  16,  p.  47,  49; 
1  Boullenois,6:U,  6:39,  685,  818.  See  also  P.  Voet  De  Statut  §  10^  ch. 
1,  n.  :)5,  p.  282  to  289. 

« 1  BouUenois,  590. 
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become  inexplicable.  It  has  been  said  by  Voet  with 
singular  felicity,  that  controversies  are  limited,  lest  they 
should  be  immortal,  while  men  are  mortal ;  ne  avtem 
lites  immortales  essentj  dum  litigantes  mortales  sinL^j 

§  577.  It  has  accordingly  become  a  formulary  in  in- 
ternational jurisprudence,  that  all  suits  must  be  brought 
within  the  period  prescribed   by  the  local  law  (lex 

J^ori)^  otherwise  the  suit  will  be  barred ;  and  this  rule 
is  equally  as  well  recognised  in  foreign  jurisprudence, 
as  it  is  in  the  common  law.*  Not,  indeed,  that  there 
«re  no  diversities  of  opinion  upon  this  subject ;  but  the 
doctrine  is  established  by  a  decisive  current  of  well 
considered  authorities.  Thus,  Huberus  lays  down  the 
doctrine  in  clear  terms.     Ratio  loci  est^  qvod  pnescrip* 

•  tio  et  executio  non  pertinent  ad  valorem  contractus^  sed 
ad  tempus  et  modum  actionis  instituend^y  quiB  per  sCy 
quasi  Qontractumy  separatum  negotium  constituit.^  Boul- 
lenois  holds  a  similar  doctrine,  asserting,  that  the  bar 
of  presumption  is  a  part  of  the  modus  procedendiJ^ 
Many  other  jurists  might  be  cited  in  support  of  it,  if  it 


1  Voet  ad  Pand.  Lib.  5,  tit.  1,  §  53,  p.  328. 

<  The  authorities  in  the  common  law  are  very  numerous.  A  consider- 
able number  of  them  are  cited  in  4  Cowen  R.  528,  note  10 ;  Id.  530 ; 
Van  Reimsdyk  v.  Kane,  1  Gallis.  R.  371 ;  Le  Roy  v.  Crowninshield,  2 
Mason  R.  351 ;  British  Linen  Company  v,  Drummond,  10  Barn.  &  Cresw. 
903 ;  De  la  Vega  v.  Vianna,  1  Barn.  &  Adolp.  R.  284 ;  De  Couche  v,  Sa- 
vatier,  3  John.  Ch.  R.  190;  Lincoln  v.  Battelle,  6  Wend.  R.  475, 

3  Huberus,  Lib.  1,  tit.  8,  De  Conflict.  Leg.  §  7;  1  Hertii  Opera,  De 
Collis.  §  4,  n.  65,  p.  150,  151.  Hertlus  seems  of  a  different  opinion ; 
saying,  that,  if  the  prescription  only  of  the  place,  where  the  suit  was 
brought, could  prevail,  the  times  of  prescription  would  be  very  uncertain; 
for  a  man  might  frequently  be  sued  in  different  places.  1  Hertii  Opera, 
De  Collis.  Leg.  §  4,  n.  65,  p.  150.  See  also  the  opiniouaof  other  jurists 
to  the  same  point  in  1  Boullenois  528,  529,  S&i^ ;  2  Boullenoisi  487,  488 ; 
Erskine's  InsL  B.  3,  tit  7,  §  48,  p.  633,  634 ;  Voet  ad  Pandect  Lib.  44, 
tit  3,  §  10,  12. 

4 1  Boullenois,  530. 
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were  necessary  to  go  at  large  into  the  subject^  The 
doctrine  of  the  Scottish  courts  is  in  precise  conformity 
to  that  of  the  common  law.' 

^  578.  But  if  the  question  were  entirely  new,  it 
would  be  difficult  upon  principles  of  international  jus- 
tice or  policy  to  establish  a  different  rule.  Every  nation 
must  have  a  right  to  settle  for  itself  the  times  and  cir- 
cumsianceSi  within  and  under  which  suits  shall  be  liti- 
gated in  its  own  courts.  And  there  can  be  no  pretence 
to  say,  that  foreigners  are  entitled  to  crowd  the  tribu- 
nals of  any  nation  with  suits  of  their  own,  which  are 
stale  and  antiquated,  to  the  exclusion  of  the  common 
administration  of  justice  between  its  own  subjects.  As 
litde  right  can  they  have  to  insist,  that  the  times,  provid- 
ed by  the  laws  of  their  country,  shall  supercede  those 
of  the  nation,  in  which  they  have  chosen  to  litigate  their 
controversies. 

^  579.  The  reasoning  often  insisted  upon  by  foreign 
jurists,  in  opposition  to  this  plain  and  intelligible  doc- 
trine is,  in  the  first  place,  that  the  statute  of  limitatioas 
really  operates,  as  a  peremptory  bar,  and  therefore  does 
not  in  fact  touch  the  mode  of  proceeding,  but  the 
merits  of  the  case;  non  tangii  modum  procedendo 
sed  tangit  meriivm  ctmsa^  And  in  the  next  place, 
that  it  subjects  the  party  to  different  prescriptions  in 
different  places,  and  therefore  leaves  his  rights  m  on- 
certainty.*  The  latter  objection  may  be  answered  by 
the  consideration,  that,  if  he  chooses  to  reside  within 


'    1  See  1  Boallenois,  350, 550;  3  Boullenois,  455, 456;  CftMrogis 
179,  §  50,  60 ;  Voet  De  SUtut.  §  10,  ch.  1,  §  1,  p.  981. 

S  Emkine'B  Inet  B.  3,  tit  7,  $  48,  p.  633;  3  Mason  R.  174;  Kajim 
4MI  Eqoity,  B.  3,  ch.  8,  §  4,  6 ;  Voet  De  Statut  §  10,  ch.  1,  n.  1,  p.  3B0, 
381. 

3  1  Boullenois,  539. 

^  1  Bertii  Opera,  De  CoUis.  Leg.  $  4,  n.  65,  p.  ISO^  151. 
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any  particular  territory,  he  subjects  himself  to  the  laws 
of  that  territory,  as  to  all  suits  brought  agaiust  him. 
And  that,  as  the  law  of  prescription  of  a  place,  even  in 
case  of  a  contract,  made  in  such  place,  makes  no  part 
of  the  contract  itself,  but  merely  acts  upon  it  ex  post 
facto^  in  case  of  a  suit,  it  cannot  properly  be  deemed  a 
right  stipulated  for  in  the  contract.  Even  foreign  jurists 
do  not  pretend,  that  a  prescription  constitutes  a  part  of 
the  contract ;  but  only,  that  it  acts  upon,  and  appertains 
to,  the  decision  of  the  cause.  Hoc  pertinet  ad  decmonem 
cau8^9  says  Baldus.  Pr^sscriplio  lUique  ad  contraction 
et  meritum  causiB  pertinet^  non  ad  progressum^  say9 
Gerhard  Titius.* 

§  580.  The  other  objection  is  well  founded  in  its 
form,  but  it  does  not  shake  the  ground  of  the  general 
doctrine.  It  is  true,  as  Baldus  contends,  that  the  stat- 
ute of  limitations  does  go  to  the  decision  of  the  cause ; 
JExceptio  peremptoria pertinel  ad ^dsionem  causa.  But 
that  is  not  the  question.  The  question  is,  whether  it  is 
a  matter  of  the  original  merits,  for  instance,  of  the  ori* 
ginal  validity,  interpretation,  or  discharge  of  a  contract^ 
or  a  matter  touching  the  mode  of  remedial  justice,  which 
is  provided  to  redress  grievances.  Suppose  a  nation 
were  to  declare  (as  France  has  done  in  regard  to  for- 
eigners in  some  cases),  that  no  suits  should  be  main- 
tained in  its  courts  between  foreigners  i  this  would  be 
a  peremptory  exception.  But  could  it  be  denied,  that 
France  bad  a  right  so  to  regulate  the  jurisdiction  of  its 
own  tribunals ;  or  that  it  was  an  enactment  touching 
remedies?  Considered  in  their  true  light,  statutes  of 
limitation  or  prescription  are  ordinarily  simple  regula- 
tions of  suits,  and  not  of  rights.    They  regulate  the  times 


1 1  BouIloDois,  529, 530;  Erskina's  Inst  B.  3,  tit  7,  $  48,  p.  639, 634. 
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in  which  rights  may  be  asserted  in  courts  of  justice,  and 
do  not  purport  to  act  upon  those  rights,  Boullenois  has 
truly  said,  Uexception  ne  tombe^  que  sur  Paction  et  la 
procedure  intentee}  Pothier  treats  prescription  (Jin  de 
non  recevoir)  not  so  much,  as  an  extinguishment  of  the 
claim,  as  an  extinguishment  of  the  right  of  action.^  And 
this  is  precisely  the  manner  in  which  the  subject  is 
contemplated  at  the  common  law, '  as  well  as  by  many 
foreign  jurists.* 

^581.  And  here,  again,  upon  the  s£ime  mistaken 
foundation  already  discussed,  some  foreign  jurists 
maintain  the  doctrine  in  relation  to  contracts,  that,  if 
they  are  made  in  one  place,  and  to  be  performed  or 
paid  in  another  place,  the  law  of  prescription  of  the  latter 
place  is  to  govern.  Such  is  the  opinion  of  Everhard. 
Jlat  qtuBrimus,  (says  he,)  quis  locus  inspiciaturj  quoad 
pmscriptionem  statutoriam  vigentem  in  uno  hcOy  et  non 
in  aJiOy  ubi  atatxda  locorum  sunt  diversa.  Et  certum 
tstf  quod  inspicitur  locus  distinctiB  solutionis*  Barto- 
lus,  Burgundus,  and  Christinaeus  hold  the  same  opin- 
ion.*    Of  course,  the  doctrine  of  these  authors  must  be 


1 1  Boullenois,  530;  Erskine^s  Inst  B.  3,  tit  7,  §  48,  p.  633,  634. 
s  Pothier  on  Oblig.  art  641,  642. 

3  Sturgis  V.  Crowninshield,  4  Wheaton  R.  122,  200, 207. 

4  Voet  ad  Pand.  Lib.  44,  tit  3,  §  10 ;  D'Aguesseau,  (Euvres,  Tom.  5, 
p.  374;  2  Mason  R.  170,  171. 

fi  2  Boullenois,  488. —  It  is  surprising,  that  Mr.  Henry  should  have 
€ited  this  doctrine  of  foreign  authors,  as  sound  law  (apparently  copying 
it  from  Boullenois)  without  considering,  that  the  whole  course  of  EugHsh 
opinion  on  this  subject  disclaimed  it  (Henry  on  Foreign  Law,ch  8,  ^  2, 
p.  55).  ParHessos  says,  that,  when  a  debtor  pleads  a  statute  of  pje- 
scription,  the  right  to  use  this  plea,  and  the  time,  within  which  it  should 
be  pleaded,  will  be  regfulated  by  the  law  of  the  place,  where  he  has 
promised  to  pay ;  or,  if  this  place  has  not  been  determined,  then  at  the 
domicil  of  the  debtor,  at  the  time  when  he  contracted  the  obligction ; 
because,  prescription  being  a  plea  given  to  the  debtor  against  tlie  demand 
of  his  creditor,  it  is  naturally  in  the  domicil  of  the  debtor,  or  of  bis  gow- 
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understood  to  be  limited  to  prescription  in  personal 
actions ;  for  as  to  prescription  in  cases  of  immoveable 
property,  it  is  beyond  doubt,  that  it  is  governed  purely 
by  the  kx  loci}  The  common  law  has  firmly  fixed  its 
own  doctrine,  that  the  prescription  of  the  lex  fori  must 
prevail  in  all  cases  of  personal  as  well  as  of  real  actions.^ 
^  582.  But  although  statutes  of  limitation,  or  pre* 
scription  of  the  place,  where  a  suit  is  broughl,  may  pro- 
perly be  held  to  govern  the  rights  of  parties  in  such 
suits,  or  as  the  proposition  is  commonly  stated,  the  re- 
covery must  be  sought,  and  the  remedy  pursued  within 
the  times  prescribed  by  the  lex  fori,  without  regard  to 
the  lex  loci  contractus^  or  the  origin  of  the  cause ;  yet 
there  is  a  distinction,  which  deserves  consideration,  and 
which  has  been  often  propounded.  It  is  this.  Suppose 
the  statutes  of  limitation  of  a  particular  country  do  not 
only  extinguish  the  right  of  action,  but  the- claim  or  title 
itself,  ipso  factOj  and  ^clare  it  a  nullity  after  the  lapse 
of  the  prescribed  period ;  and  the  parlies  are  resident 
vvithin  the  jurisdiction  during  all  that  period,  so  that  it 

eminent,  that  he  should  find  this  protection.  Pardessus,  Tom.  5,  P.  6,  tit 
9,ch.2,§  2,  art.  1445,p.*^75;  Henry  on  Foreign  Law,  Appendix,  p.  237. 
PardessUs  goes  on  to  state,  tfiat  these  rules  apply  to  the  case,  where 
several  securities  for  the  same  debt  reside  in  jurisdictions,  where  the 
laws  respecting  prescription  are  different  Each,  in  becoming  security, 
must  be  supposed  to  have  intended  to  enjoy  all  the  real  pleas  or  excep- 
tions existing  in  favour  of  the  principal  debtor,  without  renouncing  the 
particular  pri>8cription  in  his  own  favour,  to  extinguish  his  obligation  as 
security,  which  is  regulated  by  the  law  of  his  domicil  at  the  moment, 
when  he  signed  the  contract.  Pardessus,  Id.  art.  1495,  p.  275,  276; 
Henry  on  Foreign  Law,  238.  This  is  certainly  pressing  the  doctrine 
to  a  very  great  extent. 

1  1  BouUenois,  350 ;  Dumoolin's  opinion,  Voet.  ad  Pandect  Lib.  44,  tit 
S,  §  12. 

&See  British  Linen  Company  v.  Drommond,  10  Barn.  &  Ores.  603; 
De  Couche  v,  Savatier,  3  John.  Ch.  R.  190,  218,  219;  De  la  Vegav. 
Vianna,  1  Bam.  &l  Adolp.  284 ;  Lincoln  v.  Battelle,  6  Wend.  R.  475. 


48d  covFLicT  or  laws.  [cfl.  xnr. 

has  actually  operated  upon  the  case ;  in  such  a  case 
may  not  such  statute  be  set  up  in  any  other  country, 
to  which  the  parties  remove,  by  way  of  extinguishment, 
or  transfer  of  the  claim  or  title  ?  This  is  a  point  which 
does  not  seem  to  have  received  as  much  considera- 
tion in  the  decisions  of  the  common  law,  as  it  would 
seem  to  require.  That  there  are  countries,  in  which 
such  regulations  do  exist,  is  unquestionable.  There 
are  states,  which  have  declared,  that  all  right  to  debts, 
due  more  than  ^  a  prescribed  term  of  years,  shall  be 
deemed  extinguished ;  and  that  all  titles  to  real  and 
personal  property,  not  pursued  within  the  prescribed 
time,  shall  be  deemed  for  ever  fixed  in  the  adverse 
possession.^  Suppose,  for  instance,  (as  has  oc- 
curred) personal  property  is  adversely  held  in  a  state 
for  a  period,  beyond  that  prescribed  by  the  laws  of 
that  state,  and  after  that  period  has  elapsed,  the  pes* 
sessor  should  remove  into  another  state,  which  has  a 
longer  period  of  prescription,  or  is  without  any 
prescription  ;  could  the  original  owner  assert  a  title 
there  against  the  possessor,  whose  title  by  the  local 
law,  and  the  lapse  of  time,  bad  become  final  and  con- 
clusive before  the  removal?  It  has  certainly  been 
thought,  that,  in  such  a  case,  the  title  of  the  possessor 
cannot  be  impugned.*  If  it  cannot,  the  next  in- 
quiry is,  whether  the  bar  of  a  statute  extinguishment 
of  a  debt  lege  loci  ought  not  equally  to  be  held  a 
peremptory    exception?       This     subject    may    be 

1  See  Voet  ad  Pand.  Lib.  44,  tit  3,  §  5,  6, 0 ;  Erskine's  Inst  B.  3,  lit 
7,  §  I,  a,  7,  8 ;  Beckford  v.  Wade,  17  Yes.  86 ;  Lincoln  v.  BatteUe,  6 
Wend.  R.  475. 

a  See  Beckford  «.  Wacle,  17  Ve«.  88 ;  Newby  v.  Blakeley,  3  Hen. 
&  Mum.  R.  57;  Brent  v.  Chapman,  5  Craneh,  358;  Shelby  v.  Grey> 
11  Wheaton  R.  311, 371.    Bat  aee  Lord  Dudley  v.  Wards,  Ambler 

R.  iia 


CH.  XIT.]      JURISDICTIOir  AlTD  RSMEDIE8.  480 

thought  by  some  to  be  open  for  future  discussion. 
But  it  should  be  stated,  that,  as  far  as  the  decisions  in 
the  American  courts  go,  they  do  not  sustain  the  dis- 
tinction. In  all  the  cases,  however,  in  which  the 
point  has  been  discussed,  the  statutes  tinder  consid-^ 
eration  did  not  extinguish  the  right,  but  merely  the 
remedy.* 

^  683.  What  has  been  thus  far  stated  on  this  head 
may  be  concluded  by  quoting  a  passage  from  J.  Voet, 
the  correctness  and  force  of  which,  in  point  of  prin- 
ciple, are  submitted  to  the  readen  Quod  si  restitU" 
tio  concedenda  sit  non  ex  causd^  qwe  ipsum  n^otkM 
ah  initio  cvmitabatur^  (uti  camitatur  metus,  dolus^ 
error)  sed  ex  edj  qwe  post  supervenit^  (qualis  est  usu^ 
capio  rerunij  aut  pmscriptio  jurium  et  actUmvm^  prop- 
ter absentiam  non  intemipta)  ita  generaliter  definien- 
dum  existimo,  illivs  loci  leges  in  restitutione  faciendd 
cUtendendas  esse,  secundum  cujus  loci  leges  impleta 
summo  jure  fuit  per  absentiam  usucapio  vel  pneserip- 
tio.  Quid  enimj  obsecro,  aut  justius  aut  aquiuSf  quam 
ut  ex  eorundem  legislatorum  prascripto  remedium  ad- 
versus  Uesionem  indulgeatur^  ex  quorum  pr^BScripto  et 
summo  jure  pHmitus  ItBsio  nata  juU  7  Quibus  conse-^ 
quens  estj  utj  si  immobilium  rerum  usucapio  impleta  sit, 
serventur  in  restitutione  faciendd  jura  regionisj  in 
qud  immobiles  res  sitte  sunt :  adeoque,  ut  in  amittendo, 
sic  et  in  recuperando  dominio  regantur  immobilia  ex 


1  On  this  subject,  see  Deconche  «.  Saratier,  3  John.  CL  R.  190, 
218,  219;  Van  Reimsdyk  v.  Kame,  1  Gallis.  R.  371 ;  Le  Roy  v. 
Crowninshield,  2  Mason  R.  151,  and  the  cases  there  cited ;  Lincoln  v, 
Battelle,  6  Wend.  R.  475 ;  1  Domat,  B.  3,  §  4,  art  1,  p.  .464 ;  Id.  art  10, 
p.  466.  J.  Voet  says  in  one  place,  *^  Si  proBscriptioni  implendl  alia 
prefinita  sint  tempers  in  loco  domicilii  actoris,  alia  in  loco,  ubi  reos 
domiciliam  fovet,  spectandum  yidetnr  tempns,  qaod  obtinetez  statuto 
loci,  in  quo  reus  commorator."  Voet  ad  Pand.  Lib.  44,  tit  3,  §  12. 

Confl.  62 
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situs  sui  legCj  juxta  vu^gatam  regulam  in  materid  star 
tutarid.  S'n  mobilia  vLSUcapta  fuerint^  in  resiitiUiane 
magis  eritf  ut  serventur  leges  domicilii  ejus,  qui  per 
usucapianem  dominium  amiserat ;  ut  ita  mobilia,  qua 
censentur  illic  esse,  ubi  domicUium  fovet  dominus,  ex 
lege  domicilii  redeant  uii  fuerant  amissa.  Sed  si 
actiones  in  personam  temporis  lapsu,  per  ahsentiam 
contingente,  extinctiB  sint;  probabilius  fuerit,  in  illis 
resiituendis  ob  justam  absentue  causam  spectandum 
esse  jus  loci,  in  quo  debitor  commoratur,  contra  quern 
restitutio  petilur :  cum  etiam  ex  istius  loci  lege  prm- 
scriptio  implenda  Juerit} 

1  Voet  ad  Pandect  Lib.  4,  tit  1.  §  ^29,  p«  241 ;  Henry  on  Fweign 
Law,  56,59. 
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CHAPTER  XV. 

FOREIGN  JUDGMENTS. 

^  584.  We  come  in  the  next  place  to  the  consid- 
eration of  foreign  judgments,  or  the  effect  rei  judU 
cattB.  As  to  the  effect  to  be  given  to  foreign  judg- 
ments, there  has  been  much  diversity  of  practice,  as 
well  as  of  opinion  among  nations.  We  do  not  speak 
here  of  cases,  where  the  point  was,  whether  the 
court,  pronouncing  judgment,' had  jurisdiction  or  not ; 
but,  assuming  the  jurisdiction  to  be  unquestionable, 
what  effect  ought  to  be  given  to  such  judgment. 
Ought  it  to  be  held  conclusive  upon  the  parties  ?  Or 
ought  it  to  be  open  to  impeachment  by  new  evidence, 
or  to  be  re-examined  upon  the  original  merits  ?  The 
subject  may  be  considered  in  two  general  aspects ; 
first,  in  regard  to  judgments  in  rem ;  and  secondly,  in 
regard  to  judgments  in  personam.  The  latter  is  again 
divisible  into  three  heads  ;  first,  where  the  judgment 
is  set  up  by  way  of  defence  to  a  suit  in  a  foreign 
tribunaT;  and,  secondly,  where  the  judgment  is 
sought  to  be  enforced  in  a  foreign  tribunal  against 
the  original  defendant,  or  his  property  ;  and,  thirdly, 
where  the  judgment  is  between  subjects,  or  between 
foreigners,  or  between  foreigners  and  subjects. 
These  divisions  will  require,  in  some  degree,  a  sepa- 
rate examination. 

^  685.  Vattel  has  said  with  great  force,  that  it  is  the 
province  of  every  sovereignty  to  administer  justice 
in  all  places  within  its  territory  and  under  its  juris- 
diction, to  take  cognizance  of  crimes  committed  there, 
and  of  the  controversies,  that  arise  within  it    Other 
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nations  ought  to  respect  this  right ;  and,  as  the  admin- 
istration of  justice  necessarily  requires,  that  every  de- 
finitive sentence,  regularly  pronounced,  be  esteemed 
just,  and  executed  as  such,  when  once  a  cause,  in 
which  foreigners  are  interested,  has  been  decided  in 
form,  the  sovereign  of  the  defendants  ought  not  to 
hear  their  complaints.  To  undertake  to  examine  the 
justice  of  a  definitive  sentence  is  an  attack  upon  the 
jurisdiction  of  the  sovereign,  who  has  passed  it.^ 
Hence  Yattel  deduces  the  general  rule,  that,  in  conse- 
quence of  this  right  of  jurisdiction,  the  decision  made 
by  the  judge  of  the  place  within  the  extent  of  his 
authority,  ought  to  be  respected,  and  to  take  efiect 
even  in  foreign  countries.* 

§  686.  Reasonable  as  this  doctrine  seems  to  be,  it 
is  difficult  to  affirm,  that  it  has  obtained  the  universal 
assent  of  modem  nations  in  their  intercourse  with 
each  other.  But  the  support,  which  it  has  received 
from  the  common  law,  is  far  more  extensive  and  uni- 
form, than  it  has  received  in  the  jurisprudence  of 
continental  Europe.  In  order,  however,  to  found  a 
proper  ground  of  recognition  in  any  other  country,  it 
is  indispensable  to  establish,  that  the  court  pronounc- 
ing judgment  had  a  lawful  jurisdiction  over  the  cause, 
and  the  parties.  If  the  jurisdiction  fails  as  to  either, 
it  is  (as  we  have  already  seen)  treated  as  a  mere 
nullity,^  having  no  obligation,  and  entitled  to  no  respect 
beyond  the  domestic  tribunals.    And  this  is  equally 

true,  whether  the  proceedings  be  in  rem,  or  m  per- 
scnam} 


1  Vattel,  B.  2,  ch,  7,  §  84.  s  Id.  §  85. 

»  Ante,  §  539,  546, 547 ;  Buchanan  v.  Rucker,  9  East  192 ;  Bissell 
V.  Mggh  9  MaM.  R.  403;  Shumway  y.  StilLman,  6  Wend.  R.  447; 
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^  587.  This  subject  was  a  good  deal  considered 
in  a  celebrstted  case,  in  reniy  before  the  Supreme 
Court  of  the  United  States ;  and  upon  that  occasion 
Mr.  Chief  Justice  Marshall,  in  delivering  the  opinion 
of  the  Court,  used  the  following  language,  "  The 
power  of  the  Court  then  is,  of  necessity,  examinable 
to  a  certain  extent  by  that  tribunal,  which  is  com- 
pelled to  decide,  whether  its  sentence  has  changed 
the  right  of  property.  The  power,  under  which  it 
acts,  must  be  looked  into ;  and  its  authority  to  decide 
questions,  which  it  professes  to  decide,  must  be  con- 
sidered. 

§  588.  **  But  although  the  general  power  by  which 

a  court  takes  jurisdiction  of  causes  must  be  inspect- 
ed, in  order  to  determine,  whether  it  may  right-^ 
fully  do,  what  it  professes  to  do,  it  is  still  a  question 
of  serious  difficulty,  whether  the  situation  of  the 
particular  thing,  on  which  the  sentence  has  passed,^ 
may  be  inquired  into,  for  the  purpose  of  deciding 
whether  that  thing  was  in.  a  state  which  subjected  it 
to  the  jurisdiction  of  the  court  passing  the  sentencei^ 
For  example ;  in  every  case  of  a  foreign  sentence 
condemning  a  yessel  as  prize  of  war,  the  authority  of 
the  tribunal  to  act  as  a  prize  court  must  be  examina- 
ble. Is  the  question,  whether  the  vessel  condemned 
was  in  a  situation  to  subject  her  to  the  jurisdiction  of 
that  courts  also  examinable  ?  This  question,  in  the 
opinion  of  the  court,  must  be  answered  in  the  affirm* 
ative. 

§  589.  ^  Upon  principle,  it  would  seem  that  the 
operation  of  every  judgment  must  depend  on  the 


4  Cowen  R.  524,  n. ;  1  Starkie  dn  Evid.  P.  2,  §  68,  p.  214. ;  Henry  on 
Foreign  Law,  18,  n. ;  Id.  73 ;  Id.  23 ;  Cavan  v.  Stuart,  1  Stark.  5^5 ; 
Hall  V.  WillianM,  6  Pick.  232 ;  Wood  «.  Tremere,  6  Pick.  R.  354. 
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power  of  the  court  to  render  that  judgment ;  or,  in 
other  words,  on  its  jurisdiction  over  the  subject  mat- 
ter which  it  has  determined.  In  some  cases,  that 
jurisdiction  unquestionably  depends,  as  well  on  the 
state  of  the  thing,  as  on  the  constitution  bf  4he  court 
If  by  any  means  whatever  a  prize  court  should  be 
induced  to  condemn,  as  prize  of  war,  a  vessel  which 
was  never  captured,  it  could  not  be  contended  that 
this  condemnation  operated  a  change  of  property. 
Upon  principle,  then,  it  would  seem  that,  to  a  cer- 
tain extent,  the  capacity  of  the  court  to  act  upon  the 
thing  condemned,  arising  from  its  being  within,  or 
without  their  jurisdiction,  as  well  as  the  constitu- 
tion of  the  court,  may  be  considered  by  that  tri- 
bunal which  is  to  decide  on  the  effect  of  the  sen- 
tence. 

§  590.  "  Passing  from  principle  to  authority,  we 
find,  that  in  the  courts  of  England,  whose  decisions 
are  particularly  mentioned,  because  we  are  best 
acquainted  with  them,  and  because,  as  is  believed, 
they  give  to  foreign  sentences  as  full  effect  as  are 
given  to  them  in  any  part  of  the  civilized  world,  the 
position  that  the  sentence  of  a  foreign  court  is  con- 
clusive with  respect  to  what  it  professes  to  decide,  is 
uniformly  qualified  with  the  limitation  that  it  has,  in 
the  given  case,  jurisdiction  of  the  subject  matter."  * 

§  591.  Let  us  now  consider  the  operation  of  judg- 
ments in  the  different  classes  of  cases,  which  have 
been  already  adverted  to.  And  first,  in  relation  to 
judgments  in  rem*  If  the  matter  in  controversy  is 
land,  or  other  immoveable  property,  the  judgment 

pronounced  in  the /orwm  rei  sita  is  held  of  universal 

'       ...  —  I  -  ■      I,      I  ■ 

1  Rose  V.  Himely,  4  Cranch,  269, 270. 
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obligation,  as  to  all  the  matters  of  right  and  title,  which 
it  professes  to  decide  in  relation  thereto.  And  this 
results  from  the  very  nature  of  the  case;  for  no 
other  court  can  have  a  competent  jurisdiction  to  in- 
quire into,  or  settle  such  right  or  title.  By  the  gen- 
eral consent  of  nations,  therefore,  the  judgment  of 
the  forum  rei  sittB  is  held  absolutely  conclusive.^  Jm- 
mobilia  ejxis  jurisdictianis  esse  reputantur,  ubi  sita 
sunt.* 

^  592.  And  the  same  principle  is  applied  to  all 
other  cases  of  proceedings  in  rem^  as  lo  moveable 
property,  within  the  jurisdiction  of  the  court,  pro- 
nouncing the  judgment.*  Whatever  it  settles  as  to 
the  right  or  title,  or  whatever  disposition  it  makes  of 
the  property  by  sale,  revendication,  transfer,  or  other 
act,  will  be  held  valid  in  every  other  country,  where  the 
same  question  comes  directly  or  indirectly  in  judg- 
ment before  any  other  foreign  tribunal.  This  is  very 
familiarly  knoi;^n  in  the  cases  of  proceedings  in  rem, 
in  foreign  courts  of  Admiralty,  whether  they  be 
causes  of  prize,  or  bottomry  or  salvage,  or  forfeiture, 
of  which  such  courts  have  a  rightful  jurisdiction, 
founded  in  the  actual  or  constructive  possession  of 
the  subject  matter.^  And  the  same  rule  is  applied 
to  other  courts  proceeding  in  remj  as  to  the  Court  of 
Exchequer  in  England ;  and  other  courts  exercising 


1 1  BoullenoiB,  618, 619, 623. 

a  Id.  p,  619 ;  1  Hertii  Opera,  De  CoUis,  §  4,  n.  73,  p.  153, 154. 

s  See  Kaims  on  Equity,  B.  3  ch.  8,  §  4. 

4  Croudson  v,  Leonard,  4  Cranch,  434 ;  Williams  v,  Armroyd,  7 
Cranch«  R.  423 ;  Rose  «,  Himely,  4  Cranch,  241 ;  Hudson  v.  Guestier, 
4  Cranch  293 ;  1  Starkie  on  Evid.  P.  2,  §  81,  p.  238,  &c. ;  Marshall  on 
Insur.  B.  1,  ch.  9,  §  6,  p.  412, 435.  Cases  cited  in  4  Cowen  R.  520,  n.  3  • 
Grant  v.  McLachlin,  4  John.  R.  34. 
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a  like  jurisdiction  upon  seizures.^  And  in  cases 
of  this  sort  it  is  wholly  immaterial,  whether  the 
judgment  be  of  acquittal  or  of  condemnation.  In 
both  cases  it  is  conclusive.'  And  proceedings  by 
way  of  foreign  attachment  against  personal  proper^, 
•or  against  debts  in  faror  of  creditors^  are  entitled 
to  the  same  consideration.' 

§  593.  In  all  these  cases,  the  same  principle  pre- 
vails, that  the  judgment  acting  in  rem  shall  be  held 
conclusive  upon  the  title  and  transfer  and  disposi- 
tion of  the  property  itself,  in  whatever  place  the 
same  property  may  afterwards  be  found,  and  by 
whomsoever  the  latter  may  be  qoestioo/sd;  and 
whether  it  be  directly  ot  incidentally  questioned. 
But  it  is  not  so  universally  settled^  that  the  judgment 
is  conclusive  upon  all  the  points,  which  are  inciden* 
tally  disposed  of* by  the  judgment;  nor  of  the  facts 
or  allegations,  upon  which  it  professes  to  be  founded. 
In  this  respect  different  rules  are  adopted  by  dif- 
ferent states,  both  in  Europe  and  America.  In  En- 
gland such  judgments  are  held  conclusive,  as  to  all 
points  and  facts,  which  they  professedly  or  inciden- 
tally decide.  And  in  some  of  the  American  states 
the  same  doctrine  prevails.  While  in  other  Ameri- 
can States  the  judgments  are  held  conclusive  only 
in  renij  and  may  be  controverted  as  to  all  the  inciden- 
tal grounds  and  facts,  on  which  they  profess  to  be 
founded.^ 


1  n>]d.  and  Starkie  oo  Evid.  P.  2,  §  €7,  80,  61,  p.  336 ;  Hoyt  o.  Gel- 
8ton,  3  Wbeaton  R.  246;  Williams  v.  Arroroyd,  7  Cranch  42a 
» Ibid. 

3  See  cases  cited  in  4  Cowen  R.  520,  521.  n. ;  Holmes  v.  Remsen, 
20  John  R.229;  Hull  «.  Blake,  13  Mass.  R.  153 ;  McDaniel  «.  Hughes 
3  East  R.  366 ;  Phillips  v.  Hunter,  2  H.  Black.  402,  410. 

4  Bee  4  Cowen  R.  522,  n.  and  cases  cited ;  Vandenheuvel  v.  U*  Insnr. 
Co.  2  Cain.  Cases  in  Err.  217 ;  2  John,  Cases,  451 ;  Id.  481 ;  Robinwn 
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^*  594.  A  similar  doctrine  has  been  contended  for,  and 
in  many  cases  successfully,  in  favour  of  sentences  of 
a, peculiar  character,  such  as  those,  which  touch  the 
general  capacity  of  persons ;  and  those,  which  con- 
cern marriage  and  divorce.  Thus,  foreign  jurists  strong- 
ly contend,  that  a  decree  of  a  foreign  court  declaring 
the  state  of  a  person,  and  placing  him,  as  an  idiot, 
minor,  or  prodigal,  under  guardianship,  ought  to  be 
deemed  of  universal  authority  and  obligation.*  And 
so  it  ought,  and  doubtless  would  be  deemed,  in  re- 
gard to  all  acts  done,  and  authority  exercised,  with- 
in the  jurisdiction  of  the  sovereign,  whose  tribunals 
have  pronounced  the  sentence.  But  the  necessity 
of  giving  it  universal  effect,  so  as  to  make  the  guar- 
dianship operative  and  effectual  in  all  other  countries, 
in  regard  to  the  person,  and  his  property  in  those 
countries,  is  not  so  obvious.  But  we  have  already 
had  occasion  to  consider  this  subject  in  another  place.* 
^  595.  As  to  sentences  confirming  marriages  or 
grantiug  divorces,  they  may  weQ  stand  upon  a  distinct 
ground.  If  pronounced  by  competent  tribunals  in 
regard  to  persons  within  the  jurisdiction,  there  is  great 
reason  to  say,  that  they  ought  to  have  universal  con-  , 
clusiveness.  Lord  Hardwicke  is  reported  to  have 
said,  in  a  case  before  him,  in  which  the  validity  of  a 

9.  Jones,  8  Mass.  R.  536;  Moley  v,  ^hattnck,  dCranch,  488;  2  Kent 
Com.  Loot  37,  p.  1^,  121,  and  cases  there  cited ;  Tarleton  v,  Tarleton, 
4  M.  and  Selw.  20. 

1  1  Boullenois,  603,  Bnrgfundus's  opinion.  —  Indeed,  Burgund us  seems 
to  have  been  of  opinion,  that  the  only  judgments,  vbich  ought  to  have 
any  force  or  operation  extra  •territorially,  are  those,  which  respect  the 
state  and  condition  of  persons.  *'  Mi  hi  sola,"  says  he,  **  ilia  sententia, 
qua  de  statu  persons  fertur,  ezpllcare  vires  extra  territorii  limites 
yidetur."  1  Boullenois,  603. 

*  Ante,  §  495, 500. 

Canfl.  63 
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marriage  in  France  was  asserted  to  have  been  estab- 
lished by  the  sentence  of  a  court  in  France,  having 
proper  jurisdiction,  "It  is  true,  that  if  so,  it  is  con- 
clusive, whether  in  a  foreign  court,  or  not,  from  the 
law  of  nations  in  such  cases ;  otherwise  the  rights  of 
mankind  would  be  very  precarious/'* 

^  596.  On  the  other  hand  Lord  Stowell,  in  a  case 
before  him,  in  which  the  validity  of  a  foreign  sentence 
of  divorce  was  set  up,  as  a  bar  to  proceedings  in  the 
English  Ecclesiastical  Courts  between  the  same  par- 
ties, said  :  "  Something  has  been  said  on  the  doctrine 
of  law,  regarding  the  respect  due  to  foreign  judgments; 
and  undoubtedly  a  sentence  of  separation,  in  a  proper 
court,  for  adultery,  would  be  entitled  to  credit  and 
attention  in  this  court ;  but  I  think  the  conclusion  is 
carried  too  far,  when  it  is  said,  that  a  sentence  of 
nullity  of  marriage  is  necessarily  and  universally  bind- 
ing on  other  countries.  Adultery  and  its  proofs  are 
nearly  the  same  in  all  countries.  The  validitj  of 
marriage,  however,  must  depend,  in  a  great  degree,  on 
the  local  regulations  of  the  country,  where  it  is  cel- 
ebrated. A  sentence  of  nullity  of  marriage,  therefore, 
in  the  country,  where  it  was  solemnized,  would  carry 
with  it  great  authority  in  this  country ;  but  I  am  not 
prepared  to  say,  that  a  judgment  of  a  third  country, 
on  the  validity  of  a  marriage,  not  within  its  territories, 
nor  had  between  subjects  of  that  country,  would  be 
universally  binding.  For  instance,  the  marriage,  alleg- 
ed by  the  husband,  is  a  French  marriage  ;  a  French 
judgment  on  that  marriage  would  have  been  of  con- 


1  Roast  V.  Garvin,  1  Ves.  157.  See  also  a  case  in  Uie  time  of  Charles 
2d,  citod  by  Lord  Hardwicke  in  Boucher  v.  Lawson,  Cas.  T.  Hard.  89; 
d  SwantC  R.  349. 
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siderable  weight ;  but  it  does  not  follow,  that  the  judg- 
ment of  a  court  at  Brussells,  on  a  marriage  in  France, 
would  have  the  same  authority,  much  less  on  a  mar- 
riage celebrated  here  in  England.  Had  there  been  a 
sentence  against  the.  wife  for  adultery  in  Brabant,  it 
might  have  prevented  her  from  proceeding  with  any 
effect  against  her  husband  here ;  but  nb-such  sentence 
any  where  appears.'*  * 

^  597.  This  subject,  however,  has  already  been 
considered  at  large  in  the  preceding  discussions,  rel- 
ative to  divorces.  The  result  of  the  doctrine  therein 
stated  is,  that  the  English  courts  are  not  disposed  to 
admit,  that  any  valid  sentence  of  divorce  can  be  pro- 
nounced in  regard  to  a  marriage  celebrated  in  England 
between  English  subjects.  But  in  Scotland,  and  in 
America,  a  different  doctrine  is  maintained  ;  and  it  is 
held,  that  a  sentence  of  divorce  pronounced  between 
parties  actually  domiciled  in  the  country,  by  a  com- 
petent tribunal,  having  jurisdiction  over  the  case,  is 
yaiid,  and  ought  to  be  held  everywhere  a  complete 
dissolution  of  the  marriage,  in  whatever  country  it  was 
originally  celebrated.*  Of  course  we  are  to  under- 
stand, that  the  sentence  is  obtained  bond  fide  and 
without  fraud ;  for  fraud  in  this,  as  in  other  cases,  will 
vitiate  any  judgment,  however  well  founded  in  pomt  of 
jurisdiction.' 

^  598.  In  the  next  place,  as  to  judgments  in  per- 
sonam. And  here  a  distinction  is  commonly  taken 
between  suits  brought  by  a  party  to  enforce  a  foreign 

1  Sinclair  v.  Sinckir,  1  Hagg.  Consist  Rep.  297.  See  also  Scrim- 
shire  9.  Scrimshirc,  2  Hagg.  Consist  Rep.  397,  410. 

>  See  ante,  §  212,  215  to  2:30. 

3  See  Starkie  on  £vid.  P.  2,  §  77,  79,  83 ;  Duchess  of  Kingston's 
case,  11  Sute  Trials,  261, 262. 
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judgment ;  and  suits  brought  against  a  party,  who  sets 
up  a  foreign  judgment  in  bar  of  the  suit  by  way  of 
defence.     In  the  former  case  it  is  often  urged,  that  no 
sovereign  is  bound  jure  gentium  to  execute  any  for- 
eign judgment  within  his  dominions ;  and  therefore,  if 
execution  of  it  is  sought  in  his  dominions,  he  is  at 
liberty  to  examine  into  the  merits  of  the  judgment, 
and  to  refuse  to  give  effect  to  it,  if,  upon  such  exam- 
ination, it  should  appear  unjust  and  unfounded.     He 
acts  in  executing  it  upon  the  principles  of  comity ;  and 
has,  therefore,  a  right  to  prescribe  the  terms  and  limits^ 
of  that  comity.*    But  it  is  otherwise,  (it  is  said,)  where 
the  defendant  sets  up  a  foreign  judgment,  as  a  bar 
to  proceedings  ;  for,  if  it  has  been  pronounced  by  a 
competent  tribunal,  and  carried  into  effect,  the  losing 
party  has  no  right  to  institute  a  new  suit  elsewhere, 
and  thus  bring  the  matter  again  into  controversy ;  and 
the  other  party  is  not  to  lose  the  protection,  which  the 
foreign  judgment  gave  him.    It  is  then  res  Judicata, 
which  ought  to  be  received,  as  conclusive  endence  of 
right ;  and  the  exceptio  rei  judicatte  under  such  cir- 
cumstances is  entitled  to  universal  conclusiveness  and 
respect.*    This  distinction  has  been  very  generally 
recognised  as  having  a  foundation  in  international  jus- 
tice.' 

§  699.  Lord  Chief  Justice  Eyre  has  stated  it  with 
his  usual  force  in  an  elaborate  judgment.    '^  If  we  had 

12  Kent  Comm.  LecL  37,  p.  119,  120;  (3  edit)  and  cases  Uiera 
cited. 

3  Id.,  and  cases  there  cited. 

«  Id.,  and  cases  there  cited ;  Burrows  v.  Jemino,  2  Str.  R.  733;  S.  C. 
cited  Cas.  T.  Hard.  87 ;  Boucher  v.  Lawson,  Cas  T.  Hard.  89 ;  2 
Swanst.  R.  326,  note  ;  Tarleton  v.  Tarleton,  4  M.  &  Selw.  20 ;  Taylor 
V.  Piielps,  1  Gill,  and  John.  R.  492 ;  Griswold  v.  Pitcaim,  4  Connect. 
R.85. 
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the  means,"  said  he,  "we  could  not  examine  a  judg- 
ment of  a  court  in  a  foreign  state  brought  before  us 
in  this  manner  (that  is,  by  the  defendant  as  a  bar.) 
It  is  in  one  way  only,  that  the  sentence  or  judgment  of 
the  court  of  a  foreign  state  is  examinable  in  our  courts, 
and  that  is,  when  the  party,  who  claims  the  benefit  of 
it,  applies  to  our  courts  to  enforce  it.  When  it  is  thus 
voluntarily  submitted  to  our  jurisdiction,  we  treat  it,  not 
as  obligatory  to  the  extent,  to  which  it  would  be  obli- 
gatory perhaps  in  the  country,  in  which  it  was  pro- 
nounced ;  nor  as  obligatory  to  the  extent,  to  which 
by  our  law  sentences  and  judgments  are  obligatory ; 
noc  as  conclusive,  but  as  matter  in  pais;  as  a  consid- 
eration primd  facie  sufficient  to  raise  a  promise.  We 
examine  it  as  we  do  all  other  considerations  of  prom- 
ises ;  and  for  that  purpose  we  receive  evidence  of  what 
the  law  of  the  foreign  state  is,  and  whether  the  judg- 
ment is  warranttd  by  that  law.  In  all  other  cases,  we 
give  entire  faith  and  credit  to  the  sentences  of  foreign 
courts  and  consider  them  as  conclusive  upon  us.'^^ 
The  same  distinction  is  found  applied  m  the  same 
manner  in  the  jurisprudence  of  Scotland.' 

^  600.  Lord  Kaims  has  marked  out,  and  supported 
another  distmction  between  suits  sustaining,  and  suits 
dissmissing  a  claim.  "  In  the  last  place,"  says  he, 
"  come  foreign  decrees ;  which  are  of  two  kinds,  one 
sustaining  the  claim,  and  one  dissmissing  it.  A  for- 
eign decree  sustaining  the  claim,  is  not  one  of  those 
universal  tides,  which  ought  to  be  made  effectual 
everywhere.  It  is  a  title,  that  depends  on  the  author- 
ity of  the  court,  whence  it  issued,  and  therefore  has  no 

1  Phillipa  V.  Hunter,  2  H.  Black.  R.  410. 
*  Enkiae's  Inst  B.  4,  tit  3,  §  4. 
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coercive  authority  extra  terrUorivm.  And  yet  as  it 
would  be  hard  to  oblige  the  person,  who  claims  ou 
a  decree,  to  bring  a  new  action  against  his  party  in 
-every  country,  to  which  he  may  retire;  therefore, 
common  utility,  as  well  as  regard  to  a  sister  court, 
have  established  a  rule  among  all  civilized  nations, 
that  a  foreign  decree  shall  be  put  in  execution, 
unless  some  good  exception  be  opposed  to  it  in 
law  or  in  equity  ;  which  is  making  no  wider  step  in 
favour  of  the  decree,  than  to  presume  it  just,  till  the 
contrary  be  proved.  But  this  includes  not  a  decree 
decerning  for  a  penalty ;  because  no  court  reckons 
itself  bound  to  punish,  or  to  concur  in  punishing,  any 
delict  committed  extra  terriioriunu 

^601.  ^'  A  foreign  decree,  which,  by  dismissing  the 
claim  affords  an  exceptio  rei  judicatiB  against  it, 
enjoys  a  more  extensive  privilege.  We  not  only 
presume  it  to  be  just,  but  will  not  admit  any  ev- 
idence of  its  being  unjust.  The  reasons  follow.  A 
decreet-arbitral  is  final  by  mutual  consent.  A  judg- 
ment-condemnator  ought  not  to  be  final  against  the 
defendant,  because  he  gave  no  consent  But  a  de- 
creet-absolvitor ought  to  be  final  against  the  plaintiff, 
because  the  judge  was  chosen  by  himself;  with 
respect  to  him  at  least,  it  is  equivocal  to  a  decreet- 
arbitral.  Public  utility  affords  another  argument  ex- 
tremely cogent.  There  is  nothing  more  hurtful  to 
society,  than  that  law-suits  be  perpetual.  In  every 
lawsuit  there  ought  to  be  a  ne  plus  ultra ;  some  step, 
ought  to  be  ultimate  ;  and  a  decree  dissmissing  a 
claim  is  in  its  nature  ultimate.  Add  a  consideration, 
that  regards  the  nature  and  constitution  of  a  court 
of  justice.    A  decree  dismissing  a  claim,  may,  it  is 
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• 

true,  be  unjust,  as  well  as  a  decree  sustaining  it. 
But  they  diiier  widely  in  one  capital  point;  in  declin- 
ing to  give  redress  against  a  decree  dismissing  a 
claim,  the  court  is  not  guilty  of  authorizing  injustice, 
even  supposing  the  decree  to  be  unjust ;  the  utmost 
that  can  be  said  is,  that  the  court  forbears  to  inter- 
pose in  behalf  of  justice ;  but  such  forbearance,  in- 
stead of  being  faulty,  is  highly  meritorious  in  every 
case,  where  private  justice  clashes  with  public  utility* 
The  case  is  very  different  with  respect  to  a  decree 
of  the  other  kind ;  for  to  award  execution  upon  a 
foreign  decree  without  admitting  any  objection  against 
it,  would  be,  for  aught  the  court  can  know,  to  sup- 
port and  promote  injustice.  A  court,  as  well  as  an 
individual,  may  in  certain  circumstances  have  reason 
to  forbear  acting,  or  executing  their  office  ;  but  the 
doing  injustice,  or  the  supporting  it  cannot  be  justifi- 
ed in  any  circumstances."  * 

^  602.  It  does  not  appear,  that  this  distinction  of 
Lord  Kaims,  between  judgments  sustaining  suits,  and 
judgments  dismissing  them,  has  been  recognised  in 
the  common  law.^  And  there  seems  quite  as  much 
reason,  that  a  defendant  should  be  protected  against 
a  new  litigation,  after  there  has  been  a  final  sentence 
in  his  favour,  as  there  is,  that  a  plaintiff  should  be 
protected  in  the  enjoyment  of  any  right,  which  is 
established  by  a  sentence  in  his  favour.  The  sen- 
tence for  the  defendant  may,  in  its  legal  operation^ 
as  completely  establish  a  right  in  him,  or  as  com- 
pletely establish  the  non-existence  of  any  right  in  the 

1  2  Kaims  on  Equity,  365. 

s  See  Uie  cases  cited  in  Starkie  on  Evid.  P.  2,  §  80 ;  Gelston  «.  Hcyt, 
13  John.  R.  561 ;  S.  C.  3  Wheaton  R.  246 ;  The  Bennett,  1  DocUon  R. 
175, 180. 
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plaintiff,  as  the  contrary  sentence  would  establish  an 
adverse  right  in  the  plaintiff,  and  the  non-existence 
of  any  repugnant  right  in  the  defendant 

§  603.  In  the  next  place,  as  to  judgments  in  per- 
sonaniy  which  are  sought  to  be  enforced  by  a  suit  in 
a  foreign  tribunal.  There  has  certainly  been  some 
fluctuation  of  opinion  in  the  English  Courts  upon  this 
subject  It  is  admitted  on  all  sides,  that  in  such 
cases,  the  foreign  judgments  'are primd facie  evidence 
to  sustain  the  action,  and  are  to  be  deemed  right, 
until  the  9ontrary  is  established.^  But  the  question 
is,  whether  they  are  to  be  deemed  conclusive ;  or 
whether  the  defendant  is  at  liberty  to  go  at  large 
into  the  original  merits,  and  show,  that  the  judgment 
ought  to  have  been  different  If  the  latter  course 
be  the  correct  one,  then  a  still  more  embarrassing 
consideration  is,  to  what  extent,  and  in  what  manner, 
the  original  merits  can  be  properly  inquired  into. 

^  604.  Lord  Nottingham,  in  a  case,  where  an 
attempt  was  made  to  examine  a  foreign  sentence  of 
divorce  in  Savoy,  in  the  reign  of  Charles  the  2d, 
held,  that  it  was  conclusive,  and  its  merits  not 
examinable.  "We  know  not,"  said  he,  "the  laws 
of  Savoy.  So,  if  we  did,  we  have  no  power  to  judge 
by  thdm.  And,  therefore,  it  is  against  the  law  of 
nations  not  to  give  credit  to  the  sentences  of  foreign 
countries,  till  they  are  reversed  by  the  law,  and 
according  to  the  form,  of  those  countries,  wherein 
they  were  given.  For  what  right  hath  one  kingdom 
to  reverse  the  judgment  of  another?     And  how  can 


1  See  Walker  v.  Witter,  Doug.  R.  J,  and  casea  Uiere  cited  ;  Arnold 
V.  Redfem,  3  Bing.  R.  253 ;  Sinclair  «.  Fraser,  cited  Doug.  R.  4,5,  note ; 
Ripple  «.  Ripple,  1  Rawle  R.  386. 
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we  refuse  to  let  a  sentence  take  place,  until  it  be 
reversed?  And  what  confusion  would  follow  in 
Christendom,  if  they  should  serve  us  so  abroad,  and 
give  no  credit  to  our  sentences."  *  Lord  Hardwicke 
manifesdy  held  the  same  opinion,  saying,  ^  that 
where  any  court,  foreign  or  domestic,  that  has  the 
proper  jurisdiction  of  the  cases,  makes  the  determi- 
nation, it  is  conclusive  to  all  other  courts.' 

^  605.  On  the  other  hand  Lord  Mansfield  thought, 
that  foreign  judgments  gave  a  ground  of  action,  but 
that  they  were  examinable.'  The  same  doctrine  was 
held  by  Lord  Chief  Baron  Eyre,^  and  Mr.  Justice 
BuUer,^  the  latter  relying  upon  the  decision  of  the 
House  of  Lords  in  Sinclair  v.  Fraser,  as  giving  the 
true  line  of  distinction  between  foreign  and  domes- 
tic judgments.  In  that  case  the  House  of  Lords 
revived  a  decision  of  the  court  of  Sessions  of  Scot- 
land, in  which  the  latter  Court  held  the  plaintiff 
bound  in  a  suit  upon  a  foreign  judgment  to  prove 
before  the  court  the  general  nature  and  extent  of 
the  demand,  on  which  the  judgment  had  been  ob- 
tained. The  reversal  expressly  declared,  that  the 
judgment  ought  to  be  received  as  evidence,  primd 
fade^  of  the  debt ;  but  that  it  ties  upon  the  defendant 
to  impeach  the  justice  thereof,^  or  to  show  the  same  to 
have  been  irregularly  or  wrongly  obtained.  But  it 
may  be  remarked  of  this  last  decision,  that  it  does 

1  2  SwaDston  R.  note  326, 327. 

9  Boucher  v.  Lawson,  Cas.  T.  Hard.  89.  See  also  Roach  v.  Oarvan, 
1  Ves.  157. 

3  Walker  v.  Witter,  Doug.  1 ;  Id.  6,  note  3.  Herber  v.  Cooke,  Wil- 
lis, R.  36,  note. 

<  Phillips  V.  Hunter,  2  H.  Black.  410 ;  ante  §  2. 

5  Gallbraith  «.  Neville,  cited  Doug.  R.  6»  note  (3.) 

6  Doug.  R.  4,  5,  note  (1.) 

Chf^.  64 
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not  go  to  the  extent  of  establishing  the  doctrine, 
that  the  merits  of  the  judgments  ab  origine  are  re- 
examinable  de  novo;  but  only  that  its  justice  may 
be  impeached,  or  its  irregularity  or  fraud  shown. 

^  606.  Lord  Kdnyon  seems  clearly  to  have  been 
of  a  different  opinion,  and  expressed  serious  doubts 
whether  foreign  judgments  were  not  binding  on  the 
parties  here.^  And  Lord  EUenborough  on  an  occa- 
sion, in  which  the  argument  was  pressed  before  him, 
that  a  foreig;n  judgment  was  re-examinable,  and  that 
the  defendant  might  impeach  the  justice  of  it,  pithily 
remarked,  that  he  thought  he  did  not  sit  at  nisi  priuSy 
to  try  a  writ  of  error  upon  the  proceedings  of  the 
court  abroad.*  In  a  very  late  case  the  Vice-Chancel- 
lor,  upon  a  full  examination  of  the  authorities,  held  the 
opinion,  that  the  true  doctrine  was,  that  foreign  judg- 
ments were  conclusive  evidence,  and  not  re-exami- 
nable ;  and  that  this  was  the  true  result  of  the  old 
authorities.  And  he  decided  accordingly.'  There 
is  much  reason  to  contend,  that  the  present  inclina- 
tion of  the  English  courts  of  common  law  is  to  sus- 
tain the  conclusiveness  of  such  judgments.* 

§  607.  And  it  is  very  difficult  to  perceive  what 
could  be  done,  if  a  different  doctrine  were  main- 
tainable to  the  full  extent  of  opening  all  the  evidence 
and  merits  of  the  cause  anew,  on  a  suit  upon  the 
foreign  judgment.  Some  of  the  witnesses  may  be 
since  dead ;  some  of  the  vouchers  may  be  lost  or 


1  Galbraith  v.  Neville,  Doug.  R.  5,  note  (3.)    See  also  Guinneas  v. 
Carwell,  1  Bam.  &.  Adolph.  459. 
«  Tarleton  v.  Tarleton,  4  M.  &  Selw.  21.  ' 

3  Martin  «.  Nicolls,  3  Simon  R.  458. 

4  See  Guinness  v.  Carroll,  1  Barn.  &.  Adolph.  459;    Becquet  «. 
McCarthy,  2  Barn.  &,  Adolph.  R.  951. 
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destroyed ;  the  merits,  as  formerly  before  the  court 
upon  the  whole  evidence,  may  have  been  decidedly 
in  favor  of  the  judgment ;  upon  a  partial  possession 
of  the  evidence  they  may  now  appear  otherwise. 
Suppose  a  case  purely  sounding  in  damages,  as  an 
action  for  an  assault,  for  slander,  for  conversion  of 
property,  for  a  malicious  prosecution,  for  criminal 
conversation;  is  the  defendant  to  be  at  liberty  to 
re-try  the  whole  merits,  and  to  make  out,  if  he  can,  a 
new  case  upon  new  evidence?  Or  is  the  court  to 
review  the  former  decision  like  a  court  of  appeal 
upon  the  old  evidence?  In  case  of  covenant,  or 
debt,  or  breach  of  contract;  are  all  the  circumstances 
to  be  re-examined  anew  ?  And  if  they  are,  by  which 
laws  and  rules  of  evidence  and  principles  of  justice 
is  the  validity  of  the  original  judgment  to  be  tried? 
Is  the  court  to  open  the  judgment  and  to  proceed 
ex  (Bquo  et  bono  1  Or  is  it  to  administer  strict  law, 
and  stand,  to  the  doctrines  of  the  local  administra- 
tion of  justice  ?  These  and  many  more  questions 
might  be  put  to  show  the  intrinsic  difficulties  of  the 
subject.  Indeed  showing  the  judgment  to  be  primd 
facie  evidence  for  the  plaintiff  would  be  a  mere  de- 
lusion, if  the  defendant  might  still  question  it  by 
opening  any  of  the  original  merits  on  his  side ;  for 
under  such  circumstances  it  would  be  equivalent  to 
granting  a  new  trial.  It  can  well  be  understood, 
that  a  defendant  may  be  at  liberty  to  impeach  the 
original  justice  of  the  judgment,  by  showing,  that  the 
court  had  no  jurisdiction,  or  that  he  never  had 
notice  of  the  suit,  or  that  it  was  procured  by  fraud, 
or  that  upon  its  face  it  is  founded  in  mistake :  or 
that  it  was  irregular,  and  bad  by  the  local  law  m  ju- 
dicata.   To  such  an  extent  the  doctrine  is  intelligi- 
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ble  and  practicable.  Beyond  this  the  right  ta  impugn 
the  judgment  is  in  legal  effect  the  right  to  re-try  it 
at  large,  and  to  put  the  defendant  upon  proving-  the 
original  merits.^ 

^  608.  The  general  doctrine  maintained  in  the 
American  courts  in  relation  to  foreign  judgments 
certainly  is,  that  they  are  primd  facie  evidence,  but 
that  they  are  impeachable.*  But  how  far  and  to 
what  extent  this  doctrine  is  to  be  carried,  does  not 
seem  to  be  definitely  settled.  It  has  been  declared, 
that  the  jurisdiction  of  the  court  may  be  inquired  into, 
and  its  power  over  the  parties  and  things ;  and  that 
the  judgment  may  be  impeached  for  fraud.' 

^  609.  By  the'  constitution  of  the  United  States 
it  is  declared,  that  full  faith  and  credit  shall  be  gir- 
en  in  each  state  to  the  public  acts,  records,  and 
judicial  proceedings  of  every  other  state.    And  Con- 

1  See  Arnot  «.  Redfeni,2  Carraad  Payne,  88. ;  S.  C.  dJBin^.  R.353; 
Novell!  V.  Rossif  2  Bam.  &  Adolph.  757 ;  Douglaa  v.  Forrest^  4  Biug» 
R.  686 ;  Obicini  v.  Bligh,  8  Ring.  R.  335 ;  See  also  Starkie  on  Evi- 
dence  P.  3,  §67 ;  JPhilips  on  Evidence  (6th  edit)  p.  333 ;  Buttiick  «.  Al- 
lan, 8  Mass.  R.  273 ;    Hoberu8»  Lib.  1.  tit  a  De  Conflictu,  §  6. 

<  Many  of  the  cases  are  collected ;  2  Kent  Comm.  Lect  27,  p.  118,  d^c. 
(2d  edition);  in  4  Cow.  R.  520,  note  3;  and  in  Mr.  MetcalPs  notes  to 
Iris  valnable  edition  of  Starkie  on  Evidence,  P.  2,  $  67,  68.  (edit  IB3a 
p.  214  to  216).  See  also  Bissell  v.  Briggs,  9  Mass.  R.  462 ;  Borden  9. 
Fitch,  15  John.  R.  121 ;  Green  «.  Sarmiento,  1  Peters  Circt  R.  74 ;  Field 
V,  Gribbs,  I  Peters  Civ.  R.  155;'''Aldrich  e.  Kinney,  4  Connect  R. 
380;  Shamway  v.  Stillman,  6  Wend.  R.  447;.  Hall  v.  Waiianc, 
6  Pick.  247 ;  Starbuck  v.  Murray,  5  Wend.  R.  148 ;  Davis  v.  Peckai% 
6  Wend.  R.  327;  Buttrick  v.  Allen,  8  Mass.  R.  273;  Pawling  v. 
Bird's  Ex'rs.,  13  John.  R.  192 ;  Hitchcock  v.  Aicken,  1  Cain.  R.  460 ; 
Watson's  Dig.  Judgment  I;  Bigelow's  Dig.  Judgment  M. ;  Johnaoo'b 
Digest,  Debt  H;  Coxe's  Digest,  Judgment ;  Hoxie  v.  Wright,  2  Ver- 
mont Rep.  263;  Bellows  o.  Ingraham,  2  Vermont  Rep.  575;  Barney 
«.  Patterson,  6  Hairis  and  John.  182, 

'Ibid* 
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gress,  in  pursuance  of  the  power  given  them  by  the 
constitution  in  a  succeeding  clause,  have  declared,  that 
judgments  of  state  Courts  shall  have  the  same  faith  and 
credit  in  other  states,  as  they  have  in  the  state,  where 
they  are  rendered.^  They  are  therefore  put  upon  the 
same  footing  as  domestic  judgments*  But  this  does, 
not  prevent  an  inquiry  into  the  jurisdiction  of  the 
Court,  in  which  the  original  judgment  was  rendered^ 
ta  pronounce  the  judgment,  or  into  the  right  c4  the 
state  to  exercise  authority  o*ver  the  parties  on  the 
subject  matter.  The  constitution  did  not  mean  to 
confer  any  new  power  upon  the  states ;  but  simply 
to  regulate  the  effect  of  their  acknowledged  jurisdic- 
tion over  persons  an^  things  within  their  territory,* 

^610.  In  the  next  place,  as  to  judgments  in  per^ 
sonam  between  citizens  and  between  foreigners,  smd 
between  foreigners^  and  citizens.  The  common  kw 
recognises  no  distinction  whatever,  as  to  the  effect  of 
foreign  judgments ;  whether  they  are  between  citizens 
or  foreigners,  they  are  all  deemed  of  equal'  obligation, 
whoever  are  the  parties.  The  cases,  which  have* 
been  already  cited,  refer  to  no  such  distinction,  and 
apply  the  same  rules  indiscrminately   to  all  persons. 

^  611.  We  have  hitherto  been  principally  consid- 
ering the  doctrines  of  the  common   law.      But  if 

cannot  be  affirmed,  that  the  same  doctrines  are  gene-* 

-  -- —  ■ --■-  -■-  ...  ..  

1  Constitution,  Art  3,  §  4 ;  Act  of  Con^press  of  d6th  May,  1790,  ch.  11  • 
3  Story's  Comm.  on  Constit.  ch.  29.  §1297  to  3107. 

9  See  Story's  Comment  on  the  Constit  ch.  29,  §  1297  to  1307,  and 
cases  there  cited  ; — Hall  v,  Williams,  6  Pick.  R.  ^;  Bissell  v. 
Briggs,  9  Mass.  R.  462;  Shnmway  v.  Stillman,  6  Wend.  R.  447; 
Evans  v,  Tarleton,  9  Sergt  and  R.  260 ;  Benton  v,  Burgot,  10  Sergt 
and  R.  240 ;  Hancock  v.  Barrett,  1  Hall  Sap.  Ct  R.  135 ;  S.  C.  2  Hall 
Sup.  Ct  R.  302 ;  Wilson  v.  Niles,  2  Hall  Sup.  Ct  R.  358 ;  Hoxie  v. 
Wright,  2  Vermont  R.  263 ;  Bellows  v.  Ingraham,  2  Vermont  R.  573 ;, 
Aldrich  V.  Kinney,  4  Connect  R.  380. 
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rally  maintained  either  by  foreign  Courts  or  for- 
eign Jurists.  Many  foreign  Jurists  contend  for  the 
doctrine  of  Vattel,  that  the  judgments  of  a  competent 
tribunal  are  to  be  held  of  equal  validity  in  every  other 
country.*  Thus  Huberus  lays  down  the  rule ;  Cunc- 
ta  negotia  et  acta^  tarn  injudicio  quam  extra  jvdicivanj 
8fc.^  secundum  jus  certi  loci  rite  celebrata^  valenty  etiam 
ubi  diversa  juris  observatio  viget.  *  And  again.  Si- 
tnilem  usum  habel  fuec  observatio  in  rebus  judicatis. 
Senlentia  in  aliquo  loco  pronunciata^  vel  delicti  veniaab 
eOj  qui  jurisdictionem  illam  habet^  ubique  habet  effee- 
tumj  8fc.  Idem  oblinet  in  sententiis  rerum  civiHum.  ^ 
The  doctrine  seems  well  founded  in  the  more  ex- 
pressive language  of  the  civil  law..  Res  judicata  pro 
veritate  acdpitur.^ 

^612.  D'Argentre  holds  a  like  opinion.  De  omni 
personali  negotio  constat  judicis  ejus  cognitionem  esse 
cui  persona  subsit^  utj  quocunque  persona  abeatj  id  Jus 
sit  quod  ille  staiuet.  ^  Gaill  holds,  that  any  other  rule 
would  involve  absurdity  ;  absurdum  fore^  si  post  sen- 
tentiam  definitivamy  aJia  esset  ferenda  sententia^  et  pro- 
cessum  in  infinitum  extraM  litemque  ex  lite  oriri  de- 
bere.^ 

§  6 1 3.  'We  have  already  had  occasion  to  take  no- 
tice of  the  doctrines  of  Boullenois  upon  the  right  of 
jurisdiction ; ''  and  he  applies  them  in  an  especial 
manner  to  the  authority  of  foreign  judgments.  In  re- 
gard to  judgments  in  rem  or  partly  in  rem  and  partly  m 

1  Henry  on  Foneign  Law,  75,  76; 

s  Huberus,  Lib.  1,  tit  3,  De  Conflict  Leg.  §  3. 

3  Idem  §  6. 

4  Dig.  Lib.  1,  tit  5,  c.  25. 

ft  Henry  on  Foreign  Law,  74 ;  1  Boullenois,  605. 

A  Henry  on  Foreign  Law,  74,  75 ;  1  Boullenois  605,  606. 

7  Ante,  §  552. 
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personam^  he  deems  the  jurisdiction  to  belong  exclu- 
sively to  the  tribunals  of  the  place  rci  sUcRj  and  con- 
sequently that  the  judgment  rendered  there,  ought  to 
be  of  universal  obligation.^  But,  in  regard  to  judg- 
ments in  personal  actions,  he  makes  the  following  dis- 
tinctions. If  the  foreign  judgment  is  in  a  suit  be- 
tween natives  of  the  same  country,  in  which  it  is  pro- 
nounced, and  it  is  rendered  by  a  competent  tribunal, 
in  such  case  it  ought  to  be  executed  in  every  other 
country  without  any  new  inquiry  into  the  merits.* 
The  reason  assigned  is,  that  the  judgment  has  ema- 
nated-from  a  lawful  authority,  and  has  been  rendered 
between  persons,  who  are  subject  to  that  authority  ; 
and  consequently,  the  judgment  ought  not  to  be  sub- 
mitted to  examination  or  discussion  in  any  other  tri- 
bunal, which  for  such  purposes  must  be  wholly  in- 
competent. If  the  foreign  judgment  is  rendered  in  a 
suit  between  mere  strangers,  who  are  found  within 
the  territorial  authority  of  the  court  rendering  it, 
whenever  the  jurisdiction  is  rightfully  'exercised 
over  the  parties,  in  such  case  the  judgment  is  equally 
conclusive,  and  not  examinable  by  any  other  tribunal.' 
But  he  thinks  that  such  jurisdiction  cannot  be  rightfully 
exercised  merely  because  the  strangers  are  found 
there,  unless  they  are  domiciled,  and  have  made  them- 
selves subject  to  the  laws,  or  have  made  some  contract 
there,  or  some  contract  to  be  executed  there,  which  is 
the  subject  matter  of  the  suit.*  Lastly,  if  the  judgment 
is  rendered  in  a  suit  between  a  native  of  the  country, 
where  the  judgment  is  pronounced,  and  a  stranger; 


1  1  Boullenois,  618, 619,  620,  to  624 ;  Idem  635,  636. 
3  1  Boullenois,  603,  605. 

3  1  Boullenois,  606, 607.  , 

4  1  Boullenois,  606,  607, 608, 609, 610. 
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in  such  case,  if  the  stranger  be  the  plaintiff,  then 
the  judgment  ought  to  be  conclusive,  and  not  exami- 
nable, whether  the  stranger  has  been  successful  or 
unsuccessful  in  his  claim ;  for,  in  such  case,  the  suit 
is  brought  before  the  proper  forum,  according  to  the 
maxim.  Actor  sequitwr  forvm  reiy  and  then  standumest 
injudidOy  and  the  execution  of  the  judgment  ought  to 
be  everywhere  held  perfect  and  entire,  without  any 
new  examinatioQ.^  But  if  the  stranger  be  the  defend- 
ant, and  he  has  not  entered  into  any  contract  in  the 
place,  where  the  suit  is  brought,  or  into  any  contract, 
which  is  to  be  performed  there,  and  which  is  the  sub- 
ject matter  of  the  suit ;  in  such  case  the  judgment  is 
not  conclusive  against  the  defendant.^ 

^  614.  And  Boullenois  concludes  his  remarks  upon 
this  subject,  in  the  following  manner.  "  When,  then, 
some  of  our  authors  say,  that  foreign  judgments  are 
uot  to  be  executed  in  France,  and  that  it  is  necessary 
to  commence  a  new  actioa,  that  is  true  without  any 
exception  in  all  matters  touching  the  realty.  It  is 
also  true  in  personal  matters,  when  the  defendant  is 
a  Frenchman,  who  has  not  contracted  in  the  foreign 
country  nor  promised  to  pay  there,  nor  submitted 
himself  voluntarily  to  the  foreign  jurisdiction ;  for  in 
such  a  case  a  new  action  may  be  brought,  except  for 
the  purpose  of  procuring  a  provisional  execution  of 
the  foreign  judgment.  But,  in  the  other  cases  above 
mentioned,  the  judgment  ought  to  be  executed  with- 
out a  new  action.^' ' 

1  I  Boullenois,  609. 

s  1  Boullenois,  6J0,6I7. 

3  ]  Boullenois,  646.  —  TouUier  has  commented  upon  and  denied  the 
distinctions  of  Boullenois,  as  not  being  well  founded  in  French  jaris- 
pradence.    10  Toullier,  Droit  Civ.  Fran^.  ch.  6,  §  3.  p.  83. 
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^  615.  There  was  in  France  an  ancient  ordinance 
(in  1629),  one  article  of  which  expressly  declared, 
that  judgments,  rendered  in  foreign  countries  for  any 
cause  whatever,  should  not  be  executed  within  the 
realm,  and  that  subjects,  against  whom  they  were  ren- 
dered, might  contest  their  rights  anew  throughout 
France.^ 

§  616.  Em6rigon  says,  that  judgments  rendered  in 
foreign  countries  are  not  of  the  slightest  weight  in 
France  ;  and  that  the  causes  must  be  there  litigated 
anew.  He,  in  this  place,  doubtless  intended  to  speak 
of  judgments  against  a  Frenchman ;  for  he  had  imme- 
diately before  quoted  the  remark  of  D'Aguesseau, 
*^  that  it  is  an  inviolable  maxim,  that  a  Frenchman  can 
never  be  transferred  to  a  foreign  court."*  Oest  une 
maxime  inviolable^  qu^un  Frangais  ne  pent  jamais  etre 
traduit  decant  unjuge  Stranger.  Immediately  after- 
wards he  (Emerigon)  adds;  ^Mc  is  the  same  as  to 
foreign  judgments  rendered  against  a  stranger  domi- 
ciled ill  France."  He  then  proceeds  to  remark,  that 
it  is  only  in  suits  between  foreigners  not  domiciled  in 
France,  that  a  foreign  judgment  will  be  executed  in 
France.  The  rule  equally  applies,  whether  the  French- 
man be  plaintiff  or  defendant  in  the  cause.  But  on 
the  other  hand,  a  Frenchman  may  sustain  a  suit  in  the 
French  courts  against  a  foreigner,  and  the  judgment 
rendered  by  another  foreigner  may  be  executed 
against  his  property  in  France.  Em6rigon,  however, 
admits,  that  the  rule  is  not  exempt  from  doubt,  and 
has  been  much  controverted ;  for  the  maxim,  Jlctar 

1  1  Boallenois,  646 ;  3  Kent  Comm.  Lect  37,  p.  121, 123,  note.   See 
10  ToQllier,  Droit  Civ.  Fran^.  in  ch.  6,  §  3,  n.  82, 83. 

*  D'AgueMean,  CEuvrea,  Tom.  5,  p.  87. 
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tequitur  forum  ret,  belongs   to  the  law  of  nations.^ 
Yattel  affirms  this  maxim  in  explicit  terms.' 

^  617.  The  doctrine  thus  promulgated  by  Emeri- 
gon  has  continued  down  to  a  very  recent  period.' 
But  by  the  present  code  of  France  the  ordinance  of 
1629  seems  to  be  abolished  ;  and  foreign  judgments 
are  now  deemed  capable  of  execution  in  that  coun- 
try.^ But  the  merits  of  the  judgment  are  examinable, 
and  no  distinction  seems  to  be  made,  whether  the  judg- 
ment is  in  a  suit  between  foreigners,  or  between 
Frenchmen, or  between  a  foreigner  and  a  Frenchman; 
or  whether  it  is  in  favor  of  one  party  or  the  other ; 
or  whether  it  is  rendered  upon  default  or  upon  con- 
fession, or  upon  full  trial  and  contestiaition  of  the  me- 
rits.^ Toullier  considers  it  as  now  the  establish- 
ed jurisprudence  of  France,  that  no  foreign  jadg- 
ment  can  be  rendered  executory  in  France,  but  upon 
a  full  cognizance  of  the  cause  before  the  French  tri- 
bunals, in  which  all  the  original  grounds  of  the  action 
)are  to  be  debated  and  considered  anew.^  And  the 
same  principle  is  applied  to  cases,  where  foreign 
judgments  are  set  up  by  the  defendant  by  way  of  bar 

1  6in6rigon,  Traits  des  Ass.  ch.  4,  §  8,  n.  2,  p.  122,  123 ;  2  Kent 
Comm.  Lect  37,  p.  121,  122,  note.  — The  same  doctrine  is  explicitlj 
tvowed  to  be  the  law  of  France  in  many  other  aathoritiufl.  See 
Henry  on  Foreign  Law,  Appx.  209. 

a  Vatte),  B.  2,  ch.  8,  §  103. 

3  Merlin,  Repertoire,  Jugement,  §6;  Id.  Stat  §  5,  n.  6,  p.  38fl: 
Id.  Questions  de  Droit,  Jugement,  §  14  ;  2  Kent  Comm.  Lect  37,  p.  121, 
122,  note  ;  Toullier,  Droit  Civ.  Fran^.  ch.  6,  §  3,  p.  76,  81,  82,  86. 

4  Code  de  Procedure  Civile,  art  546;  Code  Civil,  art  2123, 2128;  10 
Toullier,  Droit  Civ.  Pran^.  ch.  6.  §  3,  n.  76, 77, 78,  84,  85,  8a 

ft  Toullier,  Droit  Civ.  Fran^.  ch.  6,  §  3,  n.  76>  77, 78^  80, 81,  84^  85^  86; 
Pardessos,  Dn^it  Comm.  Tom.  5,  art.  1488. 

6  Id.  n.  8.5.  86.  2  Kent  Comm.  Lect  37,  p.  121, 129;  note  (9d  edit); 
Pardessus,  Droit  Comm.  Tom.  5,  art  1483* 
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to   a  new  action.     The  judgments  are    equally  re- 
examinable  upon  the  merits.* 

§  618.  It  is  difficult  to  ascertain,  what  the  prevailing 
rule  is  in  regard  to  foreign  judgments  in  other  of  the 
continental  nations  of  Europe;  whether  they  are 
deemed  conclusive,  or  on\y prinUl fade  evidence.  Hol- 
land seems  at  all  times,  upon  the  principle  of  reciproci- 
ty, to  have  given  great  weight  to  them,  and  in  many  ca- 
ses, if  not  in  all  cases,  a  weight  equal  to  that  given  to 
domestic  judgments,  where  the  rule  of  reciprocity  with 
regard  to  Duich  judgments  has  been  adopted  by  the 
foreign  country,  whose  judgment  is  under  review. 
This  is  certainly  a  very  reasonable  rule  y  and  may, 
perhaps,  hereafter  work  itself  firmly  into  the  struc- 
ture of  international  jurisprudence.* 

1  Toullier,  Droit  Civ.  Pran^.  ch.  6,  §3,  n.  76  to  ^i  Merlin,  Reper- 
toire, Jugement,  §  6 ;  Id.  Questions  de  Droit,  Jugement,  §  14 ;  Pardessus, 
Droit  Coram.  Tosi.  5,  art.  1488 ;  2  Kent  Comm.  Lect.  37. 

^  Henry  on  Foreign  Law,  ch.  10,  §  2,  p.  75,  76. 
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CHAPTER  XVL 

PENAL   LAWS    AND    OFF£NC£S. 

§  619.  We  are  next  led  to  the  consideration  of  the 
operation  of  foreign  Laws  in  regard  to  penalties  and 
offences.  And  this  will  not  require  an  expanded  ex- 
amination, as  the  topics  are  few,  and  the  doctrines 
maintained  by  foreign  jurists  and  by  tribunals  acting 
under  the  common  law  involve  no  intrk^ate  inquiries 
into  the  peculiar  jurisprudence  of  different  nations. 

^  620.  The  common  law  considers  crimes  as  al- 
together local,  and  cognizable  and  punishable  exclu- 
sively in  the  country,  where  they  are  committed.  No 
other  nation,  therefore,  has  any  right  to  punish  them ; 
or  is  under  any  obligation  to  take  notice  of,  or  to  en- 
force any  judgment,  rendered  in  such  cases  by  the 
tribunals  having  authority  to  hold  jurisdiction  within 
the  territory,  where  they  are  committed.*  Hence  it 
is,  that  a  criminal  sentence  of  attainder  in  the  courts  of 
one  sovereign,  though  it  creates  a  personal  disability  to 
sue,  does  not  carry  the  same  disability  with  the  person 
into  other  countries.  Foreign  jurists  maintain  on  this 
particular  point  a  different  opinion,  holding,  that  the 
state  or  condition  of  a  person  in  the  place  of  his  dom- 
icil  accompanies  him  everywhere.*    Lord  Loughbo- 

1  Rutherf.  Inst.  B.  2,  ch.  9,  §  12 ;  Martens'  Law  of  Nations,  B.  3,  cb.  3, 
§  2%  23,  Q4,  25 ;  Merlin,  Repertoire,  Souverainet^,  §  5,n.  5,  6,  p.  379  to 
382 ;  Common wealtl)  v.  Green,  17  Mass.  R.  515,  545,  546,  547,  548. 

s  Ante,  §  91, 92 ;  1  Hertii  Opera,  De  CoUis.  Leg.  §  4,  n.  8,  p.  124; 
1  Boullenois,  64,  65.  —  Bonllenois  states  this  doctrine  in  strong  terms. 
"  A  I'^gnrd  des  statuts,  qui  prononcent  une  morte  civile  pour  crimes  oa 
une  note  d'infamie,  l*6tat  do  ces  mis^rables  se  porte  par  toot,  ind^ 
pendamment  de  tout  domicile  ;  et  cela  par  un  concert  and  un  concoois 
g^n^ral  dei  nations,  ces  sortes  de  peines  ^tant  une  tacbe,  one  plaia 
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rough  in  declaring  the  opinioh  of  the  Court  in  Folliott 
V.  Ogden,^  said,  "  Penal  laws  of  foreign  countries 
are  strictly  local,  and  affect  nothing  more  than  they  can 
reach,  and  can  be  seized  by  virtue  of  their  authority. 
A  fugitive,  who  passes  hither,  comes  with  all  his  transi- 
tory rights.  He  may  recover  money  held  for  his  use, 
and  stock,  obligations,  and  the  like;  and  cannot  be 
affected  in  this  country  by  proceedings  against  him  in 
that,  which  he  has  left,  beyond  the  limits  of  which  such 
proceedings  do  not  extend."  And  Mr.  Justice  Buller 
in  the  case  (Sft  a  writ  of  error  said,  "  It  is  a  general 
principle,  that  the  penal  laws  of  one  country  cannot  be 
taken  notice  of  in  another."  *  And  the  same  doctrine 
was  affirmed  by  Lord  EUenborough  in  a  more  recent 
case.' 

^  621.  The  same  doctrine  has  been  frequently  re- 
cognised in  America.  "  We  are  required  (said  Mr. 
Chief  Justice  Spencer  in  an  important  case)  to  give 
effect  to  a  law  (of  Connecticut),  which  inflicts  a  penalty 
for  acquiring  a  right  to  a  chose  in  action.  The  defend- 
ant cannot  take  advantage  of,  nor  expect  the  Court  to 
enforce,  the  criminal  laws  of  another  state.  The  penal 
acts  of  one  state  can  have  no  operation  in  another 
state.  They  are  strictly  local,  and  affect  nothing  more 
than  they  can  reach.^ "  Upon  this  ground  also  the 
Supreme  Court  of  Massachusetts  have  held,  that  a 
person,  convicted  of  an  infamous  offence  in  one  state, 


incarable,  dont  le  condamn^  est  afflig6,  et  qai  Paccompag^e  en  tous 
lieux.    C'est  ce  que  dit  D'Argentr^."    (1  Boullenois,  64, 65.) 

1  1  H.  Black,  p.  135. 

9  Ogden  V.  Folliott,  3  T.  R.  733,  734. 

3  Wolff  V.  Oxholm,  6  M.  &  Selw.  R.  99. 

4'Scoville  V.  CaDfield,  14  John  R.  338,  340.  See  also  The  State  «. 
Knight,  Taylor's  N.  C.  Rep.  65. 
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is  not  thereby  rendered  incompetent  as  a  witness  in 
other  states.* 

^  622.  The  same  doctrine  is  stated  by  Lord  Eaims 
as  the  doctrine  in  Scotland.  ^*  There  is  not  (says  he) 
the  same  necessity  for  an  extraordinary  jurisdictioD  to 
punish  foreign  delinquencies.  The  proper  place  for 
punishment  is  where  the  crime  is  committed.  And  no 
society  takes  concern  in  any  crime  but  what  is  hurtful 
to  itself."* 

^  623.  The  same  doctrine  is  laid  down  by  Martens 
as  a  clear  principle  of  the  law  of  nations.  After  re* 
marking,  that  the  criminal  power  of  a  country  is  con- 
fined to  the  territory,  he  adds,  "  By  the  same  principles 
a  sentence,  which  attacks  the  honor,  rights,  or  proper- 
ty of  a  criminal,  cannot  extend  beyond  the  Courts  of 
the  territory  of  the  sovereign,  who  has  {MX)nounced  it. 
So  that  he,  who  has  been  declared  infamous,  is  bfa* 
mous  in  fact,  but  not  in  law.  And  the  confiscation  of 
his  property  cannot  affect  his  property  situate  in  a 
foreign  country.  To  deprive  him  of  his  honour  and 
property  jadictally  there  also,  wouM  be  to  punish  him 
a  second  time  for  the  same  offence." ' 

§  624.  Pardessus  has  affirmed  a  similar  princ]{^ 
**  In  all  the  States  of  Christendom,  by  a  sort  of  general 
consent  and  uniformity  of  practice,  the  prosecution  and 
punishment  of  penal  offences  are  left  to  the  tribunab  of 
the  country,  wh«*e  they  are  committed.  The  principle 
of  the  French  Legislation,  that  the  laws  of  police  and 
bail  are  obligatory  upon  all,  who  are  within  the  terri- 


1  Commonwealth  v.  Green,  17  Mass.  R.  515,  546,  541,  546,  547. 
9  Kaims  on  Equity,  B.  3,  ch.  8,  $  1.  See  also  Ersk.  Inst  B.  1,  tit.  2, 

3  Martens'  Summary  of  the  Law  of  Nations,  B. 'a  di.  8^ "(  24,  SS. 
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tory,  is  a  principle  of  common  right  in  all  nations."^ 
Boubier  also  admits  the  locality,  or,  as  he  terms  it,  the 
reality  of  penal  laws ;  and  of  course  he  limits  their 
operation  to  the  territory  of  the  sovereignty,  within 
which  they  are  committed.' 

^  625.  On  the  other  hand  Hertius,  and  P.  Voet, 
seem  to  maintain  a  different  doctrine,  holding,  that 
crimes  committed  in  one  state,  may,  if  the  criminal  is 
found  in  another  state,  be  upon  demand  punished 
there.'  Voet  says,  Statutum  personate  ttbique  loco- 
rum  personam  comiiatvrj  etiam  in  ordine  ad  panam  a 
cive  petendam^  s^i  pama  civihus  sit  imposita.*  Some  of 
the  foreign  jurists  enter  into  elaborate  discussions  of 
the  question,  whether,  if  a  fugitive  criminal  is  arrested 
in  another  country,  he  is  to  be  punished  according  to 
the  law  of  his  domicil,  or  according  to  the  law  of  the 
place,  where  the  offence  was  committed.^  If  any 
nation  should  suffer  its  own  courts  to  entertain  juris- 
diction of  foreign  offences  in  such  cases,  the  rule  of 
Bartolus  would  seem  to  furnish  the  true  answer.  De- 
licla  punitmtur  juxta  mores  loci  comissi  delicti,  et  nan 
lod,  ubi  de  crimine  cognoscitur.^ 

1  Pardessus,  Droit  Comm.  Tom.  5,  art  ]4(>7.  See  also  Merlin,  Re- 
pertoire, Souverainete,  f  5,  n.  5,  6,  p.  379  to  «')83. 

3  Bouhier,  Cout  de  Bourg.  ch.  34,  p.  588.  See  also  Matthaei,  Comm. 
ad  Pand.  Lib.  48,  tit.  20,  §  17,  18,  20.  . 

'  Hertii  Opera,  De  Collis.  Leg.  §  4,  n.  18, 21,  p.  130, 131,  102. 

«  P.  Voet  de  Statut  §  4,  ch.  2,  n.  6y  p.  123.  See  Id.  §  11,  ch.  1,  d.  4, 
5,  p.  294,  295, 296. 

9  See  1  tiertii  Opera,  De  Collis.  Leg.  §  4,  n.  19, 20,  21,  p.  131,  132 ; 
Voet  de  SUt  §  11,  ch.  1,  §  1,  4,  5,  p.  291  to  297. 

0  Henry  on  Foreign  Law,  47.  —  Martens  deems  it  clear,  that  a  Sove- 
reign, in  whose  dominions  a  crimina]  has  sought  refuge,  may,  if  he 
chooses,  punish  him  for  the  offence,  though  committed  in  a  foreign  coun- 
try ;  though  he  admits,  that  the  more  common  usage  in  modern  times  is 
to  remand  the  criminal  to  the  country,  where  the  crime  was  committed. 
Martens*  Law  of  Nations,  fi.  3 ;  ch.  3,  §  22,  23.  See  also  Vattel,  B.  2. 
ch.  2,  $  76 ;  Grotius  de  Jure  Belli  et  Pac.  B.  2,  ch.  21,  §  2, 3,  4,  5 ;  Bur- 
lemaqui,  P.  4,  ch.  3,  §  24,  25, 26. 
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^  626.  There  is  another  point,  which  has  been  a  good 
deal  discussed  of  late;  and  that  is,  whether  a  nation 
is  bound  to  surrender  up  fugitives  from  justice,  who  es- 
cape into  its  territories,  and  seek  there  an  asylum  from 
punishment.     The  practice  has,  beyond  question,  pre- 
vailed as  a  matter  of  comity,  and  sometimes  of  treatj, 
between  some  neighbouring  states,  and  sometimes  also 
between  distant  states,  having  much  intercourse  with 
each  other.*     Voet  remarks,  that  under  the  Roman 
Empire  this   right  of  having  a  criminal  remitted   for 
trial  to  the  proper  forum  criminis  was  unquestionable. 
It  resulted  from  the  very  nature  of  the  universal  domin- 
ion of  the  Roman  Laws.    Jure  tamen  civili  notan- 
duniy  remissionibus  locum  fuisse  de  necessitate,  vt  reus 
ad  locum,  ubi  deliquil,  sic  petente  judice,  fuerit  mitten- 
duSf    quod  omnes  jvdices  uni  subessent  imperatori. 
Et  omnes  promncitB  Romance  unitm  essent  cccessorit, 
non  principaliter.*      But  he  remarks,  that  according 
to  the  customs   of  almost    all  Christendom   (except 
Saxony)  the  remitter  of  criminals,  except  in  cases  of 
humanity,  is  not  admitted ;  and,  when  done,  it  is  to  be 
upon  letters  rogatory,  so  that  there  may  be  no  preju- 
dice to   the  local  jurisdiction.      Moribus  nihilominus 
(nan  tamen  Saxonids)  totius  fere  Christianismi  nisi  ex 
humanitate  non  sunt  admissiB  remissiones.     Quo  casu, 
remittenti  magistratui  cavendum  per  litteras  reversori- 
aleSy  ne  actus    jurisdictioni  remittentis  ullvm  pariat 
pr(BJudicium.      Id  quod  etiam  in  nostris  Provinciis 
Unitis  est    receptum^      And  he   adds,  JVeque   enim 
Provincm  Imderata  uni  supremo  parent ;  ^  a  remark 

i  See  Vattel,  B.  2,  ch.  6,  §  76. 

9  Voet  De  Stat  §  11,  cb.  1,  n.  6,  p.  297. 

3  Voet  De  Stat  §  1 1,  ch.  1,  n.  6,  p.  297. 

4  Id.  See  also  Matth»i,  Comm.  de  Criminibiu,  Dig.  Lib.  48,  tit  14, 
§3. 
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Strictly  applicable  to  the  American  States.  It  is  man- 
ifest that  he  treats  it  purely  as  a  matter  of  comity  and 
not  national  duty. 

§  627.  It  has  bq^n  treated,  however,  by  other 
distinguished  jurists,  as  a  strict  right,  and  as  consti* 
tuting  a  pare  of  the  law  and  usage  of  nations,  that 
offenders  charged  with  a  high  crime  who  have  fled 
from  the  country,  in  which  the  crime  had  been 
committed,  could  be  delivered  up  and  sent  back  for 
trial  by  the  sovereign  of  the  country  where  they  are 
found.  Yattel  manifestly  contemplates  the  subject 
in  this  latter  view,  contending  that  it  is  the  duty  of 
the  government,  where  the  criminal  is,  to  deliver  him 
up,  or  to  punish  him ;  and  if  it  refuses  so  to  do,  then 
it  becomes  responsible  as  in  some .  measure  an  ac- 
complice in  the  crime.^  And  this  opinion  is  main- 
tained with  great  vigor  by  Grotius,  by  Heineccius, 
by  Burlemaqui,  and  by  Rutherforth.^  There  is  no 
inconsiderable  weight  of  common  law  authority  on 
the  same  side ;  and  Mr.  Chancellor  Kent  has  adopt- 
ed the  doctrine  in  a  case  which  called  directly  for  its 
decision.' 

^  628.  On  the  other  hand  Puffendorf  explicitly 
denies  it  as  a  matter  of  right.^    Martens  is  manifest- 

1  Vattel,  B.  2,  ch.  6,  §  76. 

s  Grotius  de  Jnre  Belli  et  Pacis,  ch.  21,  §  2,  3»  4,  5 ;  Heineccii 
Prelect  in  Grot  h.  t ;  Burlemaqui,  Pt  4,  ch.  3,  §  19  to  24 ;  Rutherf. 
Inst  B.  2.  ch.  9,  §  12. 

3  In  the  matter  of  Washburn,  4  John.  Ch.  R.  106 ;  1  Kent  Comm.  Lect 

2,  p.  a6,.(2nd.  ed.) ;  Rex  v.  Hutchinson,  3  Keble,  785 ;  Rex  v.  Kimburley, 
2  Strange  R.  848 ;  East  India  Company  «•  Campbell,  1  Ves.  Sen.  246 ; 
Mure  V.  Eaye,  4  Taunton  R.  34 ;  Per  Heath  J. ;  Wynne's  Eunomus,  Dialog. 

3,  §  67 ;  Lnndy's  Case,  2  Vent  R.  314 ;  Rex  v.  Ball,  1  Amer.  Jurist,  287. 

4  For  this  reference  to  Puffendorf 's  opinion,  I  must  rely  on  Burlema- 
qui (Pt  4,  ch.  3,  §  23,  24.),  not  havmg  been  able  to  find  it  in  his  Trea- 
tise on  the  Law  of  Nations.  The  only  reference  to  the  point,  which  I 
hare  met  with  in  that  work  is  in  B.  8,  ch.  3,  $  23;  24. 

Conjl.  66 
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ly  of  the  same  opinion,  contending  that,  with  respect 
to  crimes  committed  out  of  his  territories,  no  sovereign 
is  obliged  to  punish  the  criminal,  who  seeks  shelter 
in  his  dominions,  nor  to  execute  a  sentence  pro- 
nounced against  his  person  or  property.^  Lord  Coke 
expressly  maintains  that  the  sovereign  is  not  bound 
to  surrender  up  fugitive  criminals  from  other  coun- 
tries, who  have  sought  a  shelter  in  his  dominions.^ 
Mr.  Chief  Justice  Tilghman  has  adhered  to  the  same 
doctrine  in  a  very  elaborate  judgment.'  And  the 
reasoning  of  Mr.  Chief  Justice  Parker  in  Common- 
wealth D.  Green,^  leads  to  a  similar  conclusion.^ 

1  Martens' Law  of  Nations,  B.  3,  ch.  3,  §  33. 

9  3  Coke  Inst  180. 

s  Comwth.  V.  Deacon,  10  Serg.  &  R.  125 ;  3  Story,  Comm.  on 
Conatit  §  1803.  See  also  Merlin,  Repertoire,  Sonverainetfe,  §  5,  n*  5, 6^ 
p.  379  to  p.  382, 

4  17  Mass.  R.  515,  540,  541,  546, 547,  54& 

s  AU  the  reasoning  on  each  side  will  be  found  very  fully  collected  in 
the  cases  of  the  matter  of  Washburn,  4  John.  Ch.  R.  106. ;  Common- 
wealth V,  Deacon,  10  Serg.  &  Rawle,  123 ;  and  Rex  «.  Ball,  1  Amer. 
Jurist,  297.  The  latter  case  is  the  decision  of  Mr.  Chief  Justice  Reid 
of  Canada.  See  also  1  Amer.  State  Papers,  175;  Conunonwealth  v. 
De  Longchamps,  1  Dall.  Ill,  115. 
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CHAPTER  XVII. 


EVIDENCE   AND   PEOOFS. 


§  629.  We  come  in  the  last  place  to  the  consider- 
ation of  the  operation  of  foreign  laws  in  relation  to 
evidence  and  proofs.  And,  here,  the  question  ma- 
terially arises,  in  what  manner  contracts,  instruments, 
or  other  acts  made  or  done  in  other  countries  are  to 
be  proved.  Is  it  sufficient  to  prove  them  in  the 
manner  and  by  the  solemnities  and  proofs,  which 
are  deemed  sufficient  by  the  law  of  the  place,  where 
the  contracts,  instruments,  or  other  acts,  were  execut- 
ed 1  Or  is  it  necessary  to  prove  them  according  to 
the  law  of  the  place  where  the  action  or  other  ju- 
dicial proceeding  is  instituted  ? 

§  630.  Various  cases  may  be  put  to  illustrate  these 
questions.  A  contract  or  other  instrument  is  execut- 
ed and  recorded  before  a  Notary  Public  in  a  foreign 
country,  in  which  by  law  a  copy  of  the  contract  or 
other  inurnment  certified  by  him  is  sufficient  to  es- 
tablish its  existence  and  genuineness;  would  that 
certificate  be  admissible  in  the  courts  of  common 
law  of  England  or  America  to  establish  the  same 
facts  1^  Again;  persons  who  are  interested,  and 
even  parties  in  the  suit  are  in  some  foreign  countries 
admissible  witnesses  to  prove  contracts,  instruments, 
and  other  acts,  material  to  the  merits  of  the  suit ;, 
would  they  be  admissible  as  witnesses  in  suits  brought 
in  the  course  of  common  law  in  England  and  America 
to  prove  the  like  facts  in  relation  to  contracts,  instru- 
ments, or  other  acts  made  or  done  in  such  foreign 

1  See  Mascardus,  De  Probat  Vd.  2,  Conclus.  927,  p.  396. 
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countries  material  to  the  suit  1    These  are  questions 
more  easily  put  than  answered. 

^631.  There  are  certain  formalities  of  proofs  which 
are  required  by  the  laws  of  foreign  countries  in  re- 
gard to  contracts,  instruments,  and  other  acts,  which 
are  indispensable  to  their  validity  there ;  and  they  are 
therefore  held  of  universal  obligation ;  and  must  be 
duly  proved  in  every  foreign  tribunal,  in  which  they 
are  in  litigation,  before  any  right  can  be  founded  on 
them.^  An  illustration  of  this  doctrine  may  be  drawn 
from  the  known  rule  of  the  common  law,  that  a  bill 
of  exchange  upon  its  dishonour  must  be  protested  be- 
€9re  a  notary ;  and  if  not  proved  to  be  so  protested,  no 
remedy  can  be'  had  against  the  drawer  or  indorsers.' 
Another  illustration  may  be  drawn  from  the  registra- 
tion of  deeds  and  other  instruments,  which  cannot  be 
given  in  evidence  unless  proved  to  be  duly  registered. 
Another  illustration  may  be  drawn  from  cases  of  con- 
tract under  the  statute  of  frauds,  which  must  be  in 
writing,  and  must  state  a  consideration  in  order  to 
be  valid  in  point  of  legal  obligation  or  evidence. 
And  another  illustration  may  be  drawn  from  the 
known  doctrine  as  to  stamps,  by  which  it  is  held 
that  no  instrument  can  be  given  in  evidence  unless 
it  is  properly  stamped.  In  all  these  cases  the  proper 
proofs  must  doubtless  be  given  in  conformity  with  the 
local  law.'  And  if  given  in  the  mode  which  the 
local  law  requires,  there  b  some  difficulty  in  as- 
serting that  such  proofs  ought  not  to  be  deemed 
everywhere  a  full  authentication  of  the  instrument.^ 


1  See  Trtelier  v.  Eyerhart,  8  Gill.  Si  Mn.  A.  1134, 9^ 

9  See  Boyden  v.  Taylor,  2  Harr.  ^  John.  396. 

^  Ante,  §  260. 

4  See  Erskine'i  Inat  B.  3»  tit  2,  §  39, 40. 
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§  632.  BouUenois  appears  to  hold  this  doctrine,  and 
recognises  the  maxim,  Solemmtates  testimaniales  nan 
sunt  in  potestate  cotraheniiumy  sed  in  potestate  jvris} 
Yoet  appears  to  entertain  a  different  opinion,  and 
puts  the  case,  whether  an  instrument  executed  be- 
fore a  notary,  who  by  the  lex  loci  is  competent 
for  this  purpose,  but  by  the  law  of  another  place  is 
incompetent,  would  have  public  authenticity  in  the 
latter  place?  After  giving  the  opinions  of  several 
jurists  in  the  affirmative,  he  proceeds  to  give  his 
own  to  this  effect ;  that  it  is  not  so  much  a  question 
of  solemnities,  as  of  the  efficacy  of  proof,  which 
although  it  may  be  sufficient  in  one  place,  may  not 
be  so  everywhere;  and  that  the  tribunals  of  one 
country  cannot  give  such  validity  and  force  to  any  in* 
strument,  that  it  shall  ^ave  operation  elsewhere*' 

§  633.  Yoet  also  in  another  place,  speaking  upon 
the  subject  of  the  q[>eration  of  the  lexfariy  as  to  modes 
of  proceeding  in  suits,  uses  the  following  language. 
Si  de  probcUionibus  et  quidem  teftUmSj  He  eas  adhibebit^ 
sic  examinabit  hosce^  praut  exigit  forum  judicis^  ubi 
producuntur.  Si  de  instrumentiSf  sic  exhibenda^  sic 
edendoy  ut  fert  loci  stotutunij  ubi  exhibenter,  vel  eduntur^ 
The  generality  of  these  expressions  leads  to  the  con- 
clusion, that  he  deemed  the  modes  of  proof  and 
the  law  of  evidence  of  the  lex  fori  must  regulate  all 
suits  whether  these  arose  from  foreign  contracts,  in- 
struments, or  other  acts  or  not.  But  perhaps  he  may 
have  intended  to  give  them  a  more  limited  application.^ 

1  1  Boalleaois,  499 ;  Ante,  $  960. 

s  Voet  de  SUt  §  10,  ch.  1,  n.  11,  p.  367, 286. 

'  Ibid.  §  10,  ch.  1, 2L  11,  p.  987. 

4  Enkine  in  his  Institutes  sayi,  that  in /raits  in  Scotland  with  fbrei|^- 
era  upon  obligations  made  in  a  forei|pi  oouotry,  they  may  prore  payment 
or  eztinfoishment  lege  locL  I^  for  instance,  the  law  of  the  foreign  coon- 
tiy  aBows  the  payment  of  a  debt  constituted  by  writing  to  be  proved  by 
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^  634.  Bouhier  states  a  case,  where  a  suit  was 
brought  in  France  by  an  Englishman  against  another 
person  for  money  supposed  to  be  lent  by  him  to  the 
latter ;  and  he  offered  proof  thereof  by  witnesses. 
It  was  objected,  that  by  the  ordinance  of  Moidins 
(art*  54),  such  parol  proof  was  inadmissible.  But  the 
Court  admitted  it  upon  the  ground  that  the  law  of 
England,  where  the  contract  was  made,  admitted 
such  parol  proof,  and  therefore  it  was  admissible  in  a 
controversy  on  the  contract  in  France.  Bouhier  holds 
the  decision  to  be  correct,  if  the  contract  was  made, 
as  he  supposes  it  to  have  been,  in  England.^ 

§  635.  There  are  very  few  traces  to  be  found  in 
the  reports  of  the  common  law,  of  any  established 
doctrines  on  this  subject.  We  have  already  seen  in 
regard  to  witnesses  generally,  that  their  competency  is 
governed  in  common  cases  by  the  lex  fori.  But, 
suppose  the  only  witness  to  a  contract,  written  or 
verbal,  was  incompetent  on  account  of  interest  by  the 
common  law,  but  competent  by  the  law  of  the  place 
of  the  contract ;  in  a  suit  in  a  tribunal  of  the  com- 
mon law  on  the  contract,  ought  his  testimony  to  be 
rejected  1  Again;  suppose  that  books  of  account, 
which  (as  is  well  known  *)  are  by  the  laws  of  some 
states  admissible  and  of  other  states  inadmissible 
as  evidence,  are  offered  in  the  forum  of  the  latter 

witnesses,  that  manner  of  proof  will  also  be  allowed  by  the  Scottish  courts 
as  sufficient  for  extinguishing^  such  debt,  although  by  the  Scottish  law 
obligations  formed  by  writing  are  not  extinguishable  by  parol  evidence. 
Erskine'slnst  B.  3,  tit  5,  §  7.  This  seems  a  mixed  case  of  the  law  of 
the  place  governing  as  to  the  discharge  of  contracts,  and  also  of  the 
mode  of  proof  of  the  discharge. 

1  1  Bouhier,  Cout  de  Bourg,  cb.  21,  §  905»  p.  415.  See  alao  Stiykios, 
Tom.  2,  Diss.  1,  ch.  3,  §  18  to  25,  p.  21, 27. 

s  See  Pothier  on  Oblig.  P.  4,  ch.  1,  art.  2,  §  4,  n.  719 ;  CogsweU  «. 
DoUiver,  2  Mass.  R.  217;  1  StarMe  on  £v.  P.  S^  §  130,  131;  Strykiis, 
Tom.  7,  Diss.  1,  c.  4,  f  5. 
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to  establish  debts   contracted  in  the  former;  ought 
they  to  be  rejected!  ^    Cases,  vice  versd,  may  easily 

:        be  put,  which   will  present  questions  quite  as  em- 

r.       barrassing- 

§  636.  In  regard  to  wills  of  personal  property 
made  in  a  foreign  country,  it  would  seem  to  be  al- 
most matter  of  necessity  to  admit  the  same  evidence 
to  establish  their  validity  and  authenticity  abroad,  as 
would  establish  them  in  the  domicil  of  the  testator ; 
for  otherwise  the  general  rule  that  personal  property 
shall  pass  everywhere  by  a  will  made  according  to 
the  law  of  the  place  of  the  testator's  domicil,  might 
be  sapped  to  its  very  foundation,  if  the  law  of  evi- 
dence in  any  country,  where  such  property  was  situ- 
ate, was  not  precisely  the  same  as  in  the  place  of  his 
domicil.  And,  therefore,  parol  evidence  has  been 
admitted  in  courts  of  common  law  to  prove  the  man- 
ner in  which  the  will  is  made  and  proved  in  the  place 
of  the  testator's  domicil,  in  order  to  lay  a  suitable 
foundation  to  establish  the  will  elsewhere.' 

^  637.  Passing  from  this  most  embarrassing,  and 
as  yet  (in  a  great  measure)  unsettled  class  of  ques- 
'  tions,  let  us  consider  in  what  manner  courts  of  justice 
arrive  at  the  knowledge  of  foreign  laws.  Are  they 
to  be  judicially  taken  notice  of?  Or  are  they  to  be 
proved  as  matters  of  fact?  The  established  doctrine 
now  is,  that  no  court  takes  judicial  notice  of  the  laws 
of  a  foreign  country,  but  they  must  be  proved  as 
facts.' 


1  Upon  this  Tory  point  foreign  jarists  have  delivered  opposite  opinions, 
•8  appears  from  Hertius,  who  however  abstains  from  giving  any  opinion 
on  the  subject  1  Hertii  Opera,  De  GoUis.  Leg.  §  4,  n.  68,  p.  153.  Voet 
thinks  they  are  to  be  deemed  primd  faeU  evidence  bat,  not  conclusive. 
Voet  De  SUt  §  5,  ch.  3,  n.  9,  p.  160. 

s  De  Sobry  «.  De  Laistre,2  HUr.  &  John.  191, 195. 

4  See  Mostynv.  Fabrigas,  Cowp.  174;  Male  v.  Roberts,  3  Esp.  R* 
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^  638.  But  it  may  be  asked  whether  they  are  to 
be  proved  as  facts  to  the  jury,  if  the  case  is  a  trial  at 
the  common  law^  or  as  facts  to  the  court  ?  It  would 
seem  to  the  latter ;  for  all  matters  of  law  are  properly 
referrible  to  the  court,  and  the  object  of  the  proof  of 
foreign  laws  is  to  enable  the  court  to  instruct  the  jury 
what  is,  in  point  of  law,  the  result  from  foreign  law  to 
be  applied  to  the  matters  in  controversy  before  them. 
The  court  are  therefore  to  decide  what  is  the  proper 
evidence  of  the  laws  of  a  foreign  country ;  and  when 
evidence  is  given  of  those  laws,  the  court  are  to 
judge  of  their  applicability,  when  proved,  to  the  case 
in  hand.^ 


163 ;  Douglas  v.  Brown,  2  Dow  ^  Clark  R.  171 ;  Do  Sobry  v.  De 
Laistre,  2  Harr.  &.  John.  R.  193 ;  Traaher  «.  Everbart,  3  Gill.  &  Johji. 
R.  234  ;  Brackett  v,  Norton,  4  Connect  R.  517 ;  Talbot «.  Leeman,  1 
Cra&ch,  38 ;  Chnrch  v.  Habbart,  2  Cranch,  187, 33^  237 ;  4  Oowen  R. 
515,  516,  note ;  Starkie  on  Evid.  P.  2,  §33;  14$  92;  Id.  ?.4,p.SG9; 
Conseequa  v.  Willings,  Peters  Cir.  R.  229 ;  hegg  v«  Lagg,  8  Maaa.  R. 
99 ;  Hosford  v.  Nichols,  1  Paige  R.  220. 

i  De  Sobry  V.  De  Laiatre,  2  Harr.  Sl  John.  J  93, 219.  Butaee  Brack- 
ett V.  Norton,  4  Connect  R.  517.  •—  In  Traaher  «.  Everhart  (3  GilL  & 
John.  234,  242),  the  Court  said,-  '*  It  is  in  general  true  that  foreign  laws 
are  facta,  which  are  to  be  found  by  the  jury.  But  thia  general  rule  is 
not  applicable  to  a  caae,  in  which  foreign  lawa  are  introduced  for  the 
purpoee  of  enabling  the  Court  to  determine  whether  a  written  issbo- 
ment  is  evidence.  In  such  the  evidence  always  goes  in  the  first  in- 
stance to  the  Court,  which,  if  the  evidence  be  clear  and  uncontradicted, 
may,  and  ought  to  decide  what  the  foreign  law  is,  and,  according  to  its 
determination  on  that  subject,  admit  or  reject  the  iustnunent  of  writing 
as  evidence  to  the  jury.  It  is  ofibred  to  the  Court  to  determine  a 
question  of  law,  —  the  admissibility  or  inadmissibility  of  certain  evidence 
to  the  jury.  It  is  true,  that  if,  what  the  foreign  law  is,  be  a  matter  of 
doubt,  the  Court  may  decline  deciding  it,  and  may  inform  the  Jary,  that 
if  they  believe  the  foreign  law,  attempted  to  be  proved,  exists  as  alleg- 
ed, then  they  ought  to  receive  the  instrument  in  evidence.  On  the 
contrary,  if  thej  should  believe  that  such  is  not  the  foreign  law,  they 
should  reject  the  instmment  as  evidence."  Is  sot  foreign  law  oflbrad 
in  all  cases  to  instruct  the  Court  in  matters  of  law  material  to  Che  point 
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^  639.  As  to  the  manner  of  proof  this  must  vary 
according  to  circumstances.  .  The  general  principle 
is,  that  the  best  testimony  or  proof  shall  be  required 
which  the  nature  of  the  thing  admits  of;  or,  in  other 
words,  that  no  testimony  shall  be  received,  which 
presupposes  better  testimony  attainable  by  the  party 
who  offers  it.  And  this  applies  to  the  proof  of 
foreign  laws  as  well  as  of  other  facts.  But  to  require 
proof  of  such  laws  by  such  species  of  testimony,  as 
their  institutions  and  usages  do  not  admit  of,  would 
be  unjust  and  unreasonable.  In  this  as  in  all  other 
cases  no  testimony  is  required  which  can  be  shown 
to  be  unattainable.^ 

^  640.  Generally  speaking  authenticated  copies  of 
written  laws  or  other  public  instruments  of  a  foreign 
government  are  expected  to  be  produced.  For  it 
is  not  to  be  presumed  that  any  civilized  nation  will 
refuse  to  give  such  copies  duly  authenticated,  which 
are  usual  and  necessary  for  the  purposes  of  admin<- 
istering  justice.  It  cannot  be  presumed  that  an  appli- 
cation to  authenticate  an  edict  or  law  will  be  refused  ; 
but  the  fact  of  refusal  must  be  proved.  But  if  such 
refusal  is  proved,  then  inferior  proofs  may  be  admissi- 
ble.* Where  our  own  government  has  promulgated 
a  foreign  law  or  ordinance  of  a  public  nature  as  au- 
thentic, that  may  be  sufficient  evidence  of  its  exis- 
tence.' 

in  issue  ?  Can  the  Court  properly  leave  it  to  the  jury  to  find  out  what 
the  law  is,  and  apply  it  to  the  case  ?  Lord  Mansfield  in  Moetyn  v,  Fa- 
bigas  (Cowper  R.  174)  said,  ^  The  way  of  knowing  foreign  laws  is  by 
admitting  them  to  be  proved  as  facts ;  and  the  Court  must  assist  the 
juiy  in  ascertaining  what  the  law  is." 
1  Church  V.  Hubbart,  2  Cranch  R.  237. 

*  Church  V.  Hubbart,  2  Craoch  237,  238. 

*  Talbot  V.  Leeman,  1  Cranch  3& 

Canfl.  67 
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^  64L  In  general  foreign  laws  are  required  to 
be  verified  by  the  sanction  of  an  oath,  unless  they 
can  be  verified  by  some  other  such  high  authority  as 
the  law  respects,  not  less  than  the  oath  of  an  individ- 
ual.^ The  usual  modes  of  authenticating  foreign  laws 
(as  of  foreign  judgments)  are  by  an  exemplification  of 
a  copy  under  the  great  seal  of  a  state  ;  or  by  a  copy 
proved  to  be  a  true  copy ;  or  by  the  certificate  of  an 
oflficer  authorized  by  law,  which  certificate  must  itself 
be  duly  authenticated.^ 

^  -642,  But  foreign  unwritten  laws,  customs,  and 
usages,  may  be  proved,  and  indeed  must  ordinarily 
be  proved  by  parol  evidence.  The  usual  course  is 
to  make  such  proof  by  the  testimony  of  competent 
witnesses,  instructed  in  the  law  under  oath.'  Some- 
times, however,  certificates  of  persons  in  high  author- 
ity have  been  allowed  as  evidence.* 

§  643.  It  seems,  that  the  public  seal  of  a  foreign 
sovereign  affixed  to  a  writing  purporting  to  be  a  writ- 
ten edict,  or  law,  or  judgment,  is,  of  itself,  the  highest 
evidence  of  its  authority  ;  and  courts  of  other  coun- 
tries will  judicially  take  notice  of  such  public  seal, 
which  is  therefore  considered  as  proving  itself.* 
But  the  seal  of  a  foreign  court  does  not  prove  it- 
self, and  therefore  must  be  established  as  such  by 

i  Charch  v.  Hubbart,  2  CraDch,  237. 

9  Church  V.  Hubbart,  3  Cranch,  238 ;  Packard  v.  Hill|  3  Wend.  B. 
411 ;  Lincoln  v.  Battelle,  6  Wend.  R.  475. 

*  Church  V.  Hubbart,  237 ;  Dalrymple  v.  Dalrymple,  2  Haggr.  Rep^ 
App'x.  p.  15  to  144  ;  Brush  v.  Wilkins,  4  John.  Ch.  R.  520;  Most/n  fL 
Fabrigaa,  Cowper  R.  174. 

4  /rt  re  Dormay,  3  Haggf.  Eccl.  R.  767,  769. 

5  Lincoln  v.  Battelle,  6  Wend.  R.  475 ;  Griswold  «.  Pittcaim,  2  Conn. 
85  ;  Church  v.  Hubbart,  2  Cranch,  238,  239 ;  Anon.  9  Mod.  R.  66 ; 
United  States  v.  Johns.  4  Dall.  416. 
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competent  testimony.^  There  is  an  exception  to 
this  rule,  in  favour  of  courts  of  admiralty,  which  be* 
ing  courts  of  the  law  of  nations,  the  courts  of  other 
countries  will  judicially  take  notice  of  their  seal 
without  positive  proof  of  its  authenticity.* 

^  644.  The  mode,  by  which  the  laws,  records,  and 
judgments  of  the  different  states  composing  the 
American  Union,  are  to  be  verified,  has  been  pre- 
scribed by  Congress,  pursuant  to  an  authority  given 
in  the  Constitution  of  the  United  States.  It  is, 
therefore,  wholly  unnecessary,  to  dwell  upon  this 
subject,  as  these  regulations  are  properly  a  part  of 
our  municipal  law  ;  and  do  not  strictly  belong  to  a 
treatise  on  international  law.' 

^  645.  And  here  these  commentaries  on  this  inter- 
esting branch  of  public  law,  are  brought  to  a  close. 
It  will  occur  to  the  learned  reader,  upon  a  general 
survey  of  the  subject,  that  many  questions  are  still 
left  in  a  distressing  state  of  uncertainty,  as  to  the 
true  principles,  which  ought  to  regulate  and  decide 
them.  Different  nations  entertain  different  doctrines 
and  different  usages  in  regard  to  them.  The  jurists 
of  different  countries  hold  opinions  opposite  to  each 
other,  as  to  some,  of  ._tbe. ,  fundamental  princigles» 
whigh^j>ught  to  have  a  universalj)perat|on  ;  and  the 
jurists  of  the  same  nation  are  sometimes  as  ill  agreed 
among  themselves.      Still,  however,  with  all  these 

1  SUrkie  on  Evid.  P.  2,  §  92 ;  Delafield  v.  Hurd,  3  John.  R.  310  ;  De 
Sobry  v,  De  Lt^istre,  2  Harr.  Sf  John.  R.  193 ;  Henry  v.  Adey,  3  East 
R.  221 ;  4  Cowen  R.  526,  note. 

<  See  Yeaton  v.  Fry,  5  Cranch,  335 ;  Thompson  v.  Stewart,  3  Conn. 
R.  171. 

'  See  on  this  subject  the  Act  of  Congress  of  26th  of  May  J[790,  ch.  II, 
and  the  Act  of  Congress  of  the  27th  of  March  1804,  ch.  56;  3  Story's 
Comm.  on  Const  §  1297  to  1307 ;  4  Cowen  R.  526,  £^,  note. 
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deductions,  it  is  manifest,  that  many  approximations 

have  been  already  made  towards  the  establishment  of 

ft  fTpf^fir^l  gygfgiii  of  interq^tionaljj^prudence^  wbich 

shall  jelfiXate  the  policy,  subserve  the  interests,  and 

promote  the  common  convenience   of   all  nations. 

We  may  thus  indulge  the  hope,  that,  at  no  distant 

period,  the  comity  of  nations  will  be  but  another 

name  for  the  justice  of  nations  ;  and  that  the  noble 

boast  of  the  great  Roman  Orator  may  be  in  some 

measure  realized :  —  J\ron  erit  alia  lex  RonuBj  aUa 

Y^AtheniSj  alia  nuncj  alia  posthac ;  sed  et  amnes  gentes  et 

I    amni  tempore  uv&^km^et  sen^itema  et    imnu^rtalii 

I    cantinebit.^ 

1  Cicero,  Fragm.  de  Repab. 
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France 109 

America        .        .        .       .        .170 

license  of  the  Civil  Law I€9 

embarrassing  questions  under  this  head  •  170, 171 
how  affected  by  the  national  character  of  parties        171 

presence  in  Scotland  171  - 173|  178, 179 
diversities  of  foreign  laws  as  to  .        •        .        173 

views  of  Catholics  174 

Protestants  175 

not  systematically  treated  by  the  continental  jurists  175 
under  the  French  law,  discussed  by  Merlin  176, 177 
best  discussed  by  English  and  Scotch  Courts  •  178 
between  parties  not  domiciled  in  Scotland  .  178, 179 
Scotch  doctrine  not  recognised  in  England    .    179  - 181 
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DIVORCES,  (CMmtie(2.) 

the  anitima  manendi  necessary  to  give  jarisdiction  180 
marriage  after  Scotch  divorce  .  .  .  • '  179 
questions  discussed  by  the  Scotch  Courts  182, 183 

reasoaing  of  the  Scotch  Courts  .        .        183  - 186 

not  sanctiflMkd  in  England  •        166, 187 

English  marriages  not  dissoluble  in  Scotland  166, 187,499 
whether  governed  by  the  Ux  loci  of  marriage  183  - 189 
how  treated  in  Massachusetts  •        .        •        •    189 

regulated  there  by  the  actual  domicil  .        190,  191 

also  in  New  York         .        .        .        191,192 
DOMESTIC  CREDITORS,  their  priority  over  foreign  as- 
signees        ....    354,355 
DOMICIL,  what  ........        39-49 

in  the  Roman  law  40, 41 

defined  by  the  French  jurists      •        .        •        .       41, 42 
residence  and  intent  to  remain  constitute  .  42 

rules  for  determining  .        .        •        .  44-47 

the  place  of  bhrth 44 

ofan  illegitimate  child 44 

of  Minors 44 

ofWidows 45 

where  a  person  lives 45 

removal  with  intent  to  reside  ....       45 

where  a  married  man's  family  lives      ...  46 

of  an  unmarried  man 46 

residence  must  be  voluntary         .       .       .       •  46 

mere  intention,  without  removal,  and  «tce  fftrsd        •       47 
once  acquired,  remains       ....  47 

principles  in  respect  to  residence  in  different 
countries      .....  47-49 

{See  National  DoMicn..) 
how  it  affects  the  capacity  of  per^ 
sons  .  .  .        51,56-70,81,82,93,94 

{See  Cafacitt  of  Persons.) 
how  it  aJBfocts  marriage.    (See  Marriage.) 

the  incidents  of  marriage. 
(iSSee  Marriaok  —  its  Incidents.) 
matrimonial,  what  ....    162-167 

of  owner  governs  personal  property   .  •       309-314 

its  transfer       .  .      315,330-334 

of  testator  governs  wills  of  personal  property        391  -  396 

{Su  Wills.) 
of  intestate  governs  the  succession  to  personal 
property         .  •  •  •  .       403,404 

{Su  Succession.) 
of  the  ward  limits  the  power  of  the  guardian 
over  his  person    .  412-416 
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DOWER,  determined  by  the  lea;  m  n<«    .  .  980 

DRAWER,  according  to  what  law  liable  .  267 

E. 

EFFECTS  OF  CONTRACTS  depend  upon  the  Ux  loci         .        266 
ENEMY'S  PROPERTY,  contracts  to  cover  .  214 

EVIDENCE  AND  PROOFS,  formalittes  of  the  lex  loci 

required       .  •  .  215-219,265 

of  foreign  instruments  .  •  523 

of  instruments  executed  before  a  for- 
eign Notary      ....  523 
where  persons  interested  and  parties 

are  competent  witnesses  abroad  •        523 

what  formalities  of  universal  obligation  •    524 

in  cases  of  foreign  protest,  registration 

of  d  eeds,  Statute  of  Frauds  and  ^tampe  524 

where  parol  proof  was  admitted  in  France  .  526 
few  traces  on  this  subject  in  the  Reports  .  526 
of  Fcnreign  Wills  and  Personal  Property  .  537 
foreign  laws  must  be  proved  as  facts  to 

the  Court      ....        527,528 
must  be  the  best  the  nature  of  the  case    ' 

will  admit         ....  529 

of  foreign  written  laws  .  .         529,590 

of  foreign  unwritten  laws  .  530 

by  means  of  the  seal  of  a  foreign  sove- 
reign, of  a  Court  of  Admiralty,  &c.        530, 531 
of  the  laws,  records,  and  judgments  of 
the  different  SUtes  of  the  U.  States        .        531 
EXCHANGE,  rate  of,  on  Foreign  Contracts  .  254-257 

EXCOMMUNICATION,  how  it  affects  the  capacity        .  90,  97 

EXECUTIONS,  form  of,  belongs  to  the  remedy  .  479,  480 

EXECUTORS,  FOREIGN,  case  of  note  indorsed  by       296,  297, 433 

(See  Administrators.) 
EXTRA-TERRITORIAL  FORCE  OF  LAWS       7,  21-24, 95,  232 

depends  upon  comity       33-37,  232 

on  what  grounds  supported  428 

EXUERE  PATBJMSy  right  of  English  subjecU  .  393 

F. 

FIXTURES  belong  to  the  realty  ....        314 

FOREIGN  CONTRACTS.    (Su  Contracts.) 

FOREIGN  JUDGMENTS.    (See  Judgmknts.) 

FOREIGN  LAW.    (See  Conflict  of  Laws.) 

FOREIGN  LAWS,  ignorance  of  .  .  .  75, 229 

misinterpretation  of       .  .  •    224, 225 

must  be  proved  to  the  Court  as  facts         527,  528 
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FOREIGN  REVENUE  LAWS,  contracts  in  evasion  of         204, 205 

not  regarded        .  ,  212 

FOREIGNERS,  jurisdiction  over  .  .  .        452, 453 

FRAUD,  judgment  may  be  impeached  for  .  .  499,  508 

FRAUDS,  STATUTE  OP,  contracts  under,  their  validity 

abroad        .  .  219,369,5*24 

FUGITIVE^}  whether  nations  are  bound  to  surrender  up        520  -  522 

G. 

GRACE,  DAYS  OP,  by  what  law  governed  .        .         288,  289 

GUARANTEES,  according  to  what  law  liable         .         .  223 

GUARDIANS,  who  by  the  Roman  Law         ....  411 

authority  over  the  person  of  a  ward  confined 

to  the  place  of  his  domicil      .        .        412-416,  497 
authority  does  not  extend  to  foreign  immove- 
able property         -        .        .        .        .         416^  417 
whether  they  may  change  the  national  dom- 
,    icil  of  a  ward 417 

H. 

« HEIRS   OP   THE   BODY,'*  &c.  how  to  be  construed 

abroad    230,405,  406 

HEIRS  under  the  Roman  Law,  who 418 

can  take  immoveable  prop- 
erty only    by  the   Ux  ret 
9^a        .         ....        419 
HENRY,  Mr.,  has  borrowed,  without  acknowledgment  from 

BouUenois 14, 486 

HERITABLE  BONDS,  in  Scotland,  what        ....        302 

whether  payable  out  of  the  real  or 
personal  estate        •        .         407, 408,  443 

HORNING,  what  by  the  Scotch  law 458 

case  of  judgment  afler,  without  actual  notice        459-461 

HUBERUS,  his  three  axioms 30 

authorities  approving  his  axioms            .        •         37-38 
undervalued '   .  32 

L 

IDIOCY,  capacity  in  case  of 96,  98 

IGNORANCE,  of  the  laws  of  a  foreign  country,  its  conse- 
quences            75,  229 

ILLEGITIMATE  CHILDREN,  their  domicil      ...  44 

how  affected  by  the  after 

marriage  of  their  parents  85, 86  -  99 
their  disabilities  according 

to  foreign  jurists          •  90, 91 

cannot  make  a  will  in  Scotland  395 
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ILLICIT  COHABITATION,  foreign  contracts  for         .        .  213 

IMMOVEABLES,  capacity  of  persons  as  to        .        53-55, 903, 804 

heritable  bonds  are       .        .        •        .         902,  31ii^ 

ground  rents  are 31SC^ 

what  are,  determined  bj  the  lex  rd  siUe  379    - 

foreign,  whether  governed  by  the  law  of 

the  matrimonial  domicil  .        .         380, 381 

wills  of,  governed  by  the  2ea;  ret  sita         .  396 

(See  Wills.) 
succession  to,  governed  by  the  lex  ret  nice     404, 405 

{See  Succession.) 
Authority  of  a  foreign  guardian  does  not 

extend  to 416^  417 

{See  Rkal  Property.) 
IMPRISONMENT,  when  it  belongs  to  remedies    .        .  476  -  479 

INCEST,  how  it  affects  marriage        .        .        .        .        84,104-106 

by  the  law  of  nature      •        104—107 
by  the  positive  law        •        .        107 
INFAMY,  how  it  affects  capacity  .  .         89, 90,  97,  516  '  - 

INFANTS,  their  domicil  [See  Muceas.]  ....         44 

INFANCY,  when  a  discharge        ......  273 

INDORSEES,  according  to  what  law  liable  .  223,  284  -  268 

INDORSEE,  FOREIGN,  right  of  action  in  his  own  name        291-298 
INDORSEMENT  by  a  foreign  executor         .        .  296, 297 

INSANITY,  capacity  in  case  of 96 

INSURANCE  STOCK,  its  locality 316 

INTERNATIONAL  LAW,  maxims  of  {See  Maxims.)       .        19  -38 

comity  of  nations  •        .  29-37 

the  axioms  of  Huberus      .        •  30 

its  foundations        .        .        .  34, 35 

{See  Conflict  of  Laws.) 
INTERPRETATION  OF  CONTRACTS,  what  and  how 

governed      .        225-232 
INTEREST,  according  to  the  law  of  the  place  of  perform- 
ance of  contract  .        .        .        241  -  243, 253 
when  usurious         ......  243 

distinction  as  to,  put  by  Boullenois        .        •        245, 246 
governed  by  the  lex  loci       ....      246,  253 

embarrassing  cases  as  to      .        .  247,  248 

double  meaning  of  lex  loci       ....  248 

INTESTATE,  succession  and  distribution  of  his  proper^        403-  410 

{See  Succession.) 
ZY  TRA^rsrrU  property,  by  what  law  governed  434-436 

INVENTORY,  BENEFIT  OF,  what 418 

IRISH  JUDGMENT,  assignment  of       ,       .       .  293,294,474 
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J, 

JEWS,  flin^fularity  of  their  usages  .  .  .  .  ,  110 
JUDGMENT,  IRISH,  assignment  of  •  .  .  293, 294  -  474 
JUDGMENTS  FOREIGN,  of  what  force  where  different 

administrations  ....  436,437 
form  of,  belongs  to  the  remedy  •  .  479, 480 
various  questions  arising  under  •        •         491 

of  a  competent  tribunal  valid  according 

to  Vattel  everywhere        ,       .        491, 492,  510 
courts    must  have  jurisdiction  over  the 

cause  and  parties        .       .        •        .        492  -  494 
are  conclusive  upon  immoveables  ,      494, 495 

moveables     within 
their  jurisdiction         495, 496 
whether  conclusive  upon  incidental  points  496 

in  questions  of  capacity  497 

in  cases  of  marriage 
and  divorce         •  497  -  499 

{See  Divorces  —  Marriage.) 
may  be  impeached  for  fraud  .        .  499,  508 

when  sought  to  be  enforced  and  when 
set  up  in  bar,  distinction  between  these 

cases 499-501 

distinction  of  Lord  Eaims  between  suits 

sustaining  and  dismissing  claims        •        501  -  503 
this  distinction  not  recognised  in  the  com- 
mon law 503 

when  sought  to  be  enforced,  whether  con- 
clusive         504-506 

held  conclusive  by    Nottingham,  Hard- 

wicke,  Kenyon,  &c.  .  504-506 

held  examinable  by  Mansfield,  Eyre,  Bul- 

ler,&c 505 

inclination  of  English  Courts  to  maintain 

their  conclusiveness        •        .    '   .        •  506 

reasoning  in  favour  of  their  conclusiveness  506-508 
held  examinable  in  America  .  .  •  508 
of  different  States  of  the  U.  Sutes  .  508,  509 
no  distinction  in  the  common  law  whether 

between  citizens  or  foreigners        .        .  509 

doctrines  of  the  foreign  courts  and  jurists    509  -  515 
Boullenoifl         .        .        .         510-512 
could  not  formerly  be  enforced  in  France  513 

now  examinable  in  France         •       •       •  514 

their  validity  in  Holland        •       •       •  515 

Canfl.  69 
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JURISDICTION  TERRITORIAL, 19, 20 

principles  of  Boullenois  as  to  20 
JURISDICTION,  over  parties  in  cases  of  divorce  (Set  Divorce.) 

where  actions  most  be  brought  by  the  Ro- 
man law                          •       .     '  •  445-449 

by  the  com- 
mon law  449 
depends  upon  the  person  or  thing  being 

within  the  territory       ....  450 

over  persons         •       .       •       •        .  451-462 

citizens  at  home       •       .        •       •  451 

citizens  abroad       •       •        .        •  451, 452 

resident  foreigners      •       .       •  452, 453 

refused  by  some  nations  over  foreigners  •       453 

over  foreigners  within  territory,  applies  to 

suits  purely  personal        ....  454 
of  chancery  over  foreign  lands  and  persons  454 — 457 
does  not  act  directly  upon  for- 
eign lands                 .        •  457 
by  citations  pita  H  modiB^  posting,  hofm- 

ing^&LC 457,458 

where  judgment  after  hormng  and  no  ac- 
tual notice  of  the  suit       •               •  459-461 
where  property  of  non-residents  is    at- 
tached          461,  463 

possessed  by  every  nation  over  property 

within  its  territory         ....  462,  463 

exclusive  over  immoveable   property  463-468 

how  treated  by  Boullenots        .        .  464, 465 

by  Vattel           .        .  465, 466 

by  the  common  law               .  466,  467 

over  the  cause  and  parties,  necessary  to 

every  judgment       •       •       .       .  492-494 
[See  JuDaMEHTS.) 

K. 

KAIMS,  LORD,  his  views  on  the  title  of  adnunistrators  420, 421 

his  distinction  as  to  foreign  judgments  501-503 

KNOWLEDGE,  of  the  illegal  purpose  of  a  contract       .  209  -  21 1 

of  foreign  laws 75, 299 

L. 

LAWS,  FOREIGN,  ignorance  of 75,229 

misinterpretation  of        .        .        .  224, 225 

must  be  proved  as  facts  to  the  Court  527,  528 

LAWS,  variances  of,  among  different  nations           .       .  1,'  2,  26 
LAW  OP  NATIONS, 

not  recognised  by  the  nations  of  antiquity  3, 4 
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LAW  OF  NATIONS,   (OmHnued.) 

this  accounted  for  by  Haberos       '    •       .  3 

its  gradual  rise 4 

its  importance  in  the  present  times      .        .  5 

conflict  of  laws  an  important  branch  of        .  9 

LEX  FORI,  {See  Rehbdies.) 

LEX  LOCI,  traces  of,  in  the  Digest 4 

(Su  Co^TFLiCT  or  Laws  —  Contracts.) 

LEGITIMACY,  determined  by  the  lex  loci  of  the  marriage        .        98 

LEVITICAL  DEGREES,  recognised  by  the  English  Statute  105 

LIENS,  wben  regulated  by  the  lex  loci        .        .        .        .      267,  268 

foreign,  cannot  have  priority         ....        268  -  271 

when  they  adhere  to  the  property         .        •        .        335, 336 

when  regulated  by  the  lex  fori        ....  482 

LIVERMORE,  Mr.  his  Dissertations  on  Contrariety  of  Laws      •        10 

LIVINGSTON,  Dr.  his  Dissertation  on  marriage  with  a 

wife's  sister 100 

LIMITATIONS,  STATUTES  OF,  belong  to  remedies       •  482 

their  object  and  policy 482 

suits  by  foreigners  must  be  brought  within  the 

time  prescribed  by  them        .        .        .  483, 484 

objections  of  the  foreign  jurists  to  this  rule        484  -  487 

extinguish  the  right  of  action         ....        486 

when  they  extinguish  the  claim        •        •  487  -  489 

where  title  to  property  has  become  final  by 

possession,  and  there  is  a  removal  to  another 

jurisdiction,  with  a  longer  prescription         .  488 

LOAN  AND  SECURITY,  when  in  different  States        .       •        466 

LOCALITY  OF  TRIALS,  diBtinctions  as  to       •       .       .  466 

LOCALITY  OF  BANK  STOCK,  &c 316 

LUNATICS,  their  capacity 98 

M. 

MAJORITY,  whether  that  of  the  domicil  prevails   52^  56, 57, 69, 70, 72 

reasons  of  the  civilians  on  fiiiag  age  of  70,  71 

cases  in  Lounriana  as  to  •  73-77 

determined  by  the  lex  loei  •  •  .         97 

MARRIAGE,  English  rule  as  to  capacity  for  77-81 

of  Britisli  minoTB  in  fSrance  .  •  79-81 

principles  in  England  as  to  capacity  for  .       85-87 

American  Courts     •  •  •         87 

ofparentsof  illegitimates  in  Scotland  .        85^86 

governed  by  the  iec  Isei  84-86,97,98,103,104,186,187 
how  affeeted  by  incest  •       .       •       84, 104-106 

a  favoured  contract 100 

a  cotisefMiMrl  contract  •       .       •       •        101, 102 

a  matter  of  municipal  regulalioii     •  •    101,103 
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MARRIAGfi,  (Cbfiltmied:) 

tiiree  exceptions  to  the  rule  that  the  lex  loci 

governs  104—112 

1st  in  case  of  incest  and  polygamy        •        .104- 108 

between  kindred  prohibited        •        .        .        104—108 

2d.  'when  prohibited  by  positive  law  through 

policy .        108 

3d.  when  celebrated  in  desert  or  barbaroas 

countries  according  to  the  law  of  domicil  109  - 112 
this  exception  based  upon  necessity  .  .  109 
at  the  Cape  of  Good  Hope  .  .  .  109-112 
of  British  subjects  in  foreign  settlements  .  1 12 
grounds  of  the  rule  Uiat  the  lex  loci  governs  112,  113 
the  rule  supported  by  the  foreign  jurists  •  113-115 
in  a  foreign  country,  between  persons  of  an- 
other country          115-117 

Scotch,  by  parties  domiciled  in  England         .        .117 

after  divorce  in  Scotland 117 

legislative  right  to  dissolve  .....  168 
contracts  and  settlements,  their  interpretation  .  230 
transfers  personal  property  all  the  world  over  356, 357 
whether  sentences  confirming,  are  universally 

conclusive 497 

MARRIAGE— INaDENTS  TO  .       .        .       .        119-167 

diversified  regulations  as  to  .        .        .    119-121 

mainly  discussed  by  Froland  •  •  .  .  119 
as  regulated  by  the  French  Code  •       .       .    121 

the  law  of  community  122  - 123, 136  - 141, 145  - 153 
under  the  English  law  ....  124,125 
how  the  capacity  of  the  wife  is  affected  by 

the  domicil 127 

how  the  capacity  ef  the  wife  is  affected  by 

changes  of  domicil 128 

opinions  of  the  foreign  jurists  •  •  127-132 
as  to  the  property  of  husband  and  wife  .  •  132 
1st.  where  there  is  no  change  of  domicil  .  133- 143 
general  result  of  the  reasoning  ...  .  142-143 
2d.  where  a  change  has  taken  place  .  .  .  143 
diversity  of  opinion 144-149 

no  question  has  arisen  before  the  English 

Courts  on  this  point 150 

opinion  of  the  Court  of  Louisiana       .       .  151  - 160 

tacit  contract  as  to  matrimonial  domicil          •  151, 162 
general  propositions  as  to  the  incidents  of 

marriage 160-162 

matrimonial  domicil,  what     ....  162-167 
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MARRIAGES— INCIDENTS  TO,  (CwiUmud,) 

where  intention  of  an  instant  removal         .        .        166 
case  of  a  runaway  marriage 166 

MARSHALLING  ASSETTS,  by  what  law  governed        .    438-443 
MATRIMONIAL  DOMICIL,  what        .        .  .        162-167 

whether  it  governs  immove- 
ables abroad  .        .        380,381 
MAXIMS  OP  INTERNATIONAL  JURISPRUDENCE    .    19-38 

1st  every  nation  has  exclusive  jurisdiction 

within  its  own  territory    .        .        .        .        19-20 
principles  of  Boullenois  under  this  maxim  .        20 

3d.  no  nation  can  affect  property  or  persons 

out  of  its  territory 21-24 

exception  to  the  2d  maxhn  •        •        .        •        22 

3d.  the  force  of  the  laws  of  one  country  in 
another  depends  upon  the    laws  of  the 

latter 24,96 

(Stt  Conflict  of  Laws.) 
where  the  law  is  silent,  who  is  to  determine 
in  cases  of  the  Conflict  of  Laws    .        .        .    24, 25 
MERCHANTS,  FOREIGN,  contracts  with     ....       338 

MINORS,  their  domicil 44 

British  intermarrying  in  France  .        .        .        79-81 

who,  by  the  Roman  law 411 

their  capacity.    (iSee  Capacitt  of  Persons  —  Minoritt.) 
MINORITY,  whether  that  of  the  domic'd     .    52, 56,  57,  69, 70,  72,  97 

reasoning  of  the  civilians        •        .        .        .        70-71 

cases  in  Louisiana  as  to 73-77 

disabilities  from,  in  Continental  Europe        .        88-89 

determined  by  the  Ux  lod 97 

exception  to  this  rule 98 

MISINTERPRETATION  OF  FOREIGN  LAWS         .        224, 225 

MIXED  ACTIONS,  what 444, 450,  465 

MIXED  QUESTIONS,  a  term  of  the  civiUans         ....    9 

MIXED  LAWS,  what 306,358-360 

MONTH,  has  different  meanings U26 

MORALS,  contracts  against  213, 214 

MORTGAGES,  are  personal  assets  in  Massachusetts  .  437 

MOVEABLES,  capacity  of  persons  as  to  .        .  53-55,303 

whether  governed  by  the  lex  rei  sti<B  .  303-  307 
whether  laws  relating  to,  are  personal  or  real  309  -  311 
follow  the  person  of  the  owner  .  •  •  311 
what,  when  annexed  to  immoveables           •  314 

not  affected  by  foreign  laws,  except  through 
comi^  397 
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MOVEABLES,  {Contiimti.) 

foreign  jadgmentfl  tre  conclosirs  upon,  when 

within  their  joriBdictioa  .  .  49^496 

(See  PBaiORAL  Pbopektt.) 
HDTUAL  ADVANCES  AND  BALANCES,  betweea  mer- 

cbanta  of  different  countries  235 

N. 

NATIONAL  DOmCIL.    {Set  Doiocn,.) 

principlei  aa  to  ...  47-49 

peraoiu  bora  in  a  countiy  are  citizens  48 

reaaonahle  qnalificatioa  of  tliis  rule  48 

foreigners  resident  for  pennaneut  par- 
poses  are  citizens  ...  48 
when  forei^rn  domicil  is  ahandoned 

for  native 43 

of  ambasaadon  and  foreign  ministers      .      48 

of  coasnla  48 

of  children  bom  upon  the  sea         .  49 

of  three  sorts 49 

of  a  ward,  whether  gtiBrdian  ma;  change  417 

NATIONS,  LAW  OF.      {Set  L*w  o*  Nimoirs.) 

NATURE  OP  CONTRACTS,  what,  and  how  gotenwd        220-233 

NEGOTIABLE  INSTRUMENTS,  damages  upon         .       361-266 

payable  and  indorsed  in  different  cotintries         363 

made  payable  generaSf  .  363 

conflicting  opinions   in  N.  fork  and 


discbarges  and  defences  open         .  384 
mode  and  tnnsfen«d  in  different  coun- 
tries          291 -age 

foreign  indorsee's  right  of  action  in  his 

own  name  .        .'      .  291-396,433 

when  indorsed  bj  foreign  ezecator  296, 297 

not  mere  cAosu  in  action  ,        ,        .         297 

days  of  grace  apon         ....     288^  299 
foreign  administrator  may  sne  in  his 

own  name  433 

NEUTRALITY,  contracts  inconsistent  with  ...        214 

NON-RESIDENTS,  laws  aa  to 23 

jurisdiction  over  and  judgments  against  456-461 
UBUC,  efficacy  of  his  certificate  in  a  foreign 

country 523;  525 

'  ASSIGNMENT,  when  necsMary  .         .         328 

iONTRACTS,  goreraed  by  fei  ion  .88,331 
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OBLIGATION  OF  CONTRACTS,  what,  and  howgoyerned  222-225 

personal,  what        .        476-479 
OFFENCES.  {See  Penal  Laws.) 

OUTLAWRY  IN  ENGLAND,  how  it  afTects  the  capacity       .       90 

P. 

PARAPHERNAL  PROPERTY,  what        ....  121 

PAROL  CONTRACTS,  their  validity  abroad         ...       219 

PAROL  PROOF,  case  of,  in  France 528 

PATERNAL  POWER,  of  the  ancient  Romans        •         27,  383,  384 

laws  of,  whether  real  or  personal      384  -  387 
doctrines  of  Merlin      .        .        •     387  -  390 
PENAL  DISQUAUFICATIONS,  not  regarded  in  foreign 

countries         .        97,517-518 
PENAL  LAWS  AND  OFFENCES, 

crimes  are  local  and  exclusively  punishable 

where  committed 516-519 

different  doctrine  held  by  Hertius  and  P.  Voet  519 

whether  a  nation  is  bound  to  surrender  up  fu- 
gitives from  justice         •        •        .        •         520-522 
competency  of  a  witness  convict  of  an  infa- 
mous crime  in  another  State       .        .        .       517, 518 

reality  of  penal  laws 519 

PERFORMANCE,  PLACE  OF,  when  its  law  governs     •       .     233 
PERSONALITY,  reasons  for  using  this  word  ...  18 

PERSONAL  PROPERTY, 

is  governed  by  the  law  of  the  domicU  of  the  owner  309  -  314 
reasons  and  origin  of  this  rule  •  .  .  311, 312 
when  it  loses  its  character  by  being  fixed  to  the 

realty 314 

may  be  transferred  by  the  law  of  the  domicil  of 

the  owner 315^330-334 

exceptions  to  this  rule         •         •       ,        •  315,316 

valid  transfer  o^  by  the  law  of  the  sihu  .  .  317 
delivery  necessary  to  complete  a  sale  in  Louisiana  3 1 9 

Massachusetts     323,  326 
invalidity  of  foreign  transfer  without  delivery, 

against  creditors, 319-328 

this  doctrine  questioned        .        .        •        •  323, 324 

case  of  transfer  at  sea  held  valid  without  delivery  324,  325 
case  of  transfers  by  partners  in  different  places  325^  326 
whether  the  lex  ret  iitm  or  of  the  place  of  transfer 

should  prevail •       325 

where  attachment  before  uiigimient    *  334 
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PERSONAL  PROPERTY,    (ConHnued,) 

subject  to  what  liens,  &c 334*336 

assignments  under  bankrupt  and  insolvent  laws       .        ^6 

(Set  Bankrupt  Laws.) 
transferred  by  marriage  all  the  world  over        .        356, 357 
wills  of,  governed  by  the  law  of  the  testator's 

domicU        .        • 391-398 

(See  Wills.) 
succession   to,  governed  by  the  law  of  the  intes- 
tate's domicil  .        .        .        ...        .        403, 404 

(See  Succession.) 
the  primary  fund   for  the  payment  of  debts  in 

Holland  and  England 443 

how,  when  reduced  into  possession  by  a  foreign 

executor 432 

(See  Moveables.) 
PERSONAL  ACTIONS,  what        .         .        .        .        444, 450, 464 
PERSONAL  LAWS,  how  they  affect  the  person        ...        51 

what 306,358-360 

whether  they  can  operate  extra-teni- 

torially 367-368 

PERSONAL  OBLIGATION  OP  CONTRACTS,  what  and 

how  governed  .  223,476-479 
PERSONS,  jurisdiction  over  (Siee  Jurisdiction.)  .  451-462 
POLICY,  NATIONAL,  contracts  opposed  to  .         .  214, 215 

POLYGAMY,  forbidden  by  Christianity         ....  104 

makes  an  exception  as  to  the  validity  of  mar- 
riages by  lex  loci 104 

POSTING,  notice  by,  local  in  its  effects         .        .        .  458,459 

PRESENCE,  gives  jurisdidtion  to  the  Scotch  laws  in  cases 

of  divorce        .        .         171  - 173, 178,  179, 183  - 186 
(See  Divorces.) 
PRESCRIPTIONS.     (See  Limitations.) 

PRINCIPALS  AND  SURETIES,  when  in  different  States        .    241 
PRIORITY,  of  foreign  liens  not  conceded         .        .        .268-271 

domestic  creditors  over  foreign  assignees        354, 355 
creditors  under  administrations,    by    what 

law  determined 438-442 

when  determined  hjr  the  lex  fori        •        .        .  482 

PRODIGALITY,  how  it  affects  the  capacity    ...  96, 96 

PROCESS,  belongs  to  remedies 475 

(See  Remedies.) 
PROMISSORY  NOTES.      (iS^e  Negotiable  Ikstrumsitts.) 
PROOFS,  FOREIGN.    (See  Evidence.) 

PROPERTY  ZV  TBAJSrSITUy  by  what  law  governed  434-436 

PROSTITUTION,  foreign  contracU  for        ....        213 
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PROTEST  OF  BILLS,  by  what  law  goTenied       ...  298 

PROTESTANTS,  their  views  on  divorces      ....  175 

PUBERTY,  age  of,  by  the  Roman  law 411 

PUPILS,  who  by  the  Roman  law 411 

R. 

RATE  OP  EXCHANGE,  on  foreign  contracta        .        .       254-257 

REAL  ACTIONS,  what 444, 465 

REAL  LAWS,  what 308,358-360 

REAL  PROPERTY,  governed  by  the  lex  rei  sUtB  300-303, 

358-362,390 
what,  according  to  Pothier  .  •  305 

does  not  pass  under  foreign  bankrupt  laws         362 
capacity  to  take  or  transfer,  governed  by 

th^  hx  rei  sliiB  ....  363-369 
foreign  jurists  divided  upon  this  point  364-368 
capacity,  according  to  some,  determined 

by  the  domic il  of  the  party  .  364  -  366 

forms  of  transfer  determined  by  the  iex 

reisU<t 369-370 

foreign  jurists  divided  on  this  point        .    370  -  377 
testaments  of,  according  to  some,  gov- 
erned by  the  doniicil  of  the  testator       371-377 
the  extent  of  the  interest  transferred  gov- 
erned by  the  Ux  m  sit(B         .        .         377,  378 
doctrines  of  the  Common  and  Civil  Law 

alike  on  this  point  ....       377 

what,  determined  by  the  Ux  rti  sita       .    378, 379 
acquired  by  operation  of  law,  only  ac- 
cording to  the  lex  ret  8%t<B  •         .  380 
under  the  Common  Law,  not  affected  by 

the  law  of  community  .        .        .  383 

difficulties  of  the  civilians  on  this  subject  390 

wills  of,  governed  by  the  Ux  rei  siim         .         398 

(See  Wills.) 
•accession  to,  governed  by  the  lex  m  nto  404, 405 

(See  Succession.) 
not  subject  to  the  authority  of  a  foreign 

guardian 416, 417 

trespasses  to,  are  deemed  local        .  466,  467 

a  different  doctrine  once  held        .        .        •     467 
jurisdiction  over,  exclusive        .        .        463-467 
foreign  judgments  aVe  conclusive  upon       494,  495 
(See  Immoveables.) 
REAL  SECURITIES,  how  administered  when  converted 

into  personal  assets        .        •        ^  437 

ConJL  70 
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ILEALITY,  reaaons  for  noiiig  thie  word            .       .       .        •  18 

of  Penal  Laws  51^ 

RE-EXCHANGE,  by  what  law  governed  ....       254  -257 
REGISTRATION,  necessary  to  make  certain  ioslruments 

evidence SSU 

REMEDIES,  are  part  of  the  consequences  of  contracts  .  277 

classed  into  three  sorts 444 

"^by  actions  real,  personal,  and  mixed  in  the  Ro- 
man Law 441 

where  actions  must  be  brought 
{See  Jurisdiction.) 
are  governed  by  the  Itxfori         ....         468 

reasons  of  this  rule 468-470 

this  rule  recognised  by  the  civilians  .  •  470-472 
questions  as  to  what  belongs  to  .  •  .  473 
what  persons  may  sue  ....  473-475 
.  where  assignment  of  an  Irish  judgment  •  .  474 
where  a  scrawl  has  the  force  of  a  seal  .  .  475 
the  mode  of  process  belongs  to  ...  475 
where  the  contract  creates  no  per^ona^  obliga- 
tion            476-478 

when  a  party  is  liable  to  arrest  .  .  .  476  -  478 
form  of  judgments  and  executions  belongs  to  479-481 
set-off,  liens,  priorities,  &c.  belong  to  .  481,  482 

Statutes  of  Limitation  belong  to      .        .        .  4^ 

REMOVAL,  with  intent  to  reside,  how  it  ufiects  domicil  45,  47 

RESIDENCE,  its  importance  in  determining  domicil  .        .        42 

must  be  voluntary 46 

once  acquired  remains 47 

principles  as  to  indifferent  countries  .  .  47-49 
gives  jurisdiction  to  the  Scotch  Courts  in  cases 

of  divorce 178-186 

[See  Divorces.) 
REVENDICATION,  right  of,  what  .  '     .        .        .        .335 

REVENUE  LAWS,  FOREIGN,  contracts  in  evasion  of       .    204, 205 

not  regarded  .        .        .        212 

ROMAN  LA  W,  called  the  Common  Law     .        .        .  .11 

as  to  domicil  40, 41 

RUNAWAY  MARRIAGE,  case  of 166 

S. 
1K0TCH  HERITABLE  BONDS,  what         ....       302 

whether  payable  out  of  the  real  ot  personal 

estate 407,408,443 

SCOTCH  MARRIAGES  by  parties  domiciled  in  England  117 

SCOTCH  DIVORCES  of  English  marriages        .         117, 178^  186 

how  obtained  ....  169 

{See  Divorces.) 
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SCRAWL,  where  it  has  the  force  of  a  seal  ....  475 
SEAL)  of  a  sovereign,  Court  of  Admiralty,  &c.,  its  effect  .  530,  531 
SECURITY  AND  LOAN,  when  in  different  States        .  238,  239 

SEJ^ATUS'COXSULTUM   VELLELAJ^UM,  whether 

a  renl  or  personal  statute 17,  359 

SET-OFF,  belongs  to  the  remedy 481 

SETTLEMENTS,  MARRIAGE,  their  interpretotion  .  .  230 
SISTER-IN-LAW,  marriage  with        .        .        .        .       -     106, 107 

Dr.  Livingstones  Dissertation  as  to    •        .        106 
SLAVERY,  how  it  affects  the  capacity  .        •        .        92, 93, 97 

SLAVE-TRADE,  foreign  contracts  to  carry  on         .        •        .        215 

SMUGGLING,  contracts  for 208,209 

SOVEREIGNTY  of  a  nation  over  its  own  subjects         .        22,  24, 84 

within  its  own  territory  ...         24 

SPECI  AIT  LAWS,  as  to  the  capacity  of  persons,  what  .  .  50 
STOPPAGE  lY  TRAM^rrU,  right  of,  how  it  adheres 

to  property  ....  335 
STAMPS,  how  they  affect  foreign  contracts  .  216,  217,  264,  524 
STATUTE  OF  FRAUDS,  contracts  under,  their  validity 

abroad  .         .         219,369,524 

STATUTES  OF  LIMITATIONS.      (Su  Limitations.) 
STATUTES,  divisioiM  of,  by  the^civilians         .         ...        11 

what 11,12 

persona],  what 12, 13,  308 

real,  what 13,308,387,405 

mixed,  what 13, 308 

distinction  between  personal  and  real     .        14-18, 387 

Smatu8'Con9ultum  Felleianum        .        .  16, 17, 359 

distinction  between  local  and  personal        .        •        901 

STOCK,  in  banks,  canals  &c.,  its  locality     ....  316 

SUBJECTS,  wherever  they  may  be,  bound  by  the  laws  of 

their  country 22  -  24, 84 

who  are 452 

SUCCESSION  AND  DISTRIBUTION, 

of  personal  property  governed  by  the  law  of  the 

domicil  of  the  intestate                 .          403,404,424,427 
reason  of  this  rule         .     •  •        .        .        .  427, 428 
of  immoveable  property  governed  by  the  lex  m  giirn    404, 405 
meaning  of  the  word  "  heirs,"  &c.  how  deter- 
mined           405,406 

embarrassing  questions  arising  under  •        406-410 

where  intestate,  domiciled  in  England,  left  real 

estate  in  Scotland 407 

SURETIES,  according  to  what  law  liable        ....  223 

SURETIES  AND  PRINCIPALS,  when  in  different  States       •     341 
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TENDER  AND  REFUSAL,  when  a  discharge         .        .        .273 

TERRITORIAL  JURISDICTION J9,20 

principles  of  Boullenois  as  to        20 
TERRITORY,  force  of  the  laws  of  a  nation  out  of    .        7,  21  -  24, 95 

this  force  depends  upon  comity        .        33-37, 232, 2S 
power  of  administrator  does  not  extend  beyond    .      4*21 

jurisdiction  depends  upon 450 

TESTAMENTARY  HEIR,  by  the  Roman  Law,  who         •        .    418 
TESTAMENTS.    (See  Wills.) 

TRANSFER  of  foreign  liabihties,  right  to  sue  upon        .        291-298 

of  personal  property.    (5ee  Personal  Property.) 
under  the  Bankrupt  Laws.     (See  Bakkrcpt  Laws.) 
TRANSIENT  PERSONS,  contracts  of  ...        228, 229 

TRIALS,  locality  of,  distinctions  as  to 466 

TURNPIKE  SHARES,  their  locality 316 

TUTOR,  who  by  the  Roman  Law 411 

U. 

UNCLE  AND  NIECE  BY  BLOOD,  marriage  between    .        .  105 

UNIVERSAL  LAWS,  as  to  the  capacity  of  persons,  what     .  50 

USAGE,  how  it  affects  contracts 226 

USANCE!,  its  meaning  in  different  countries     .        •        .        •  227 

V. 

VALIDITY,  of  contracts,  what    . 193 

governed  hjtheUxlocL          201-903,271 
{Su  Contracts.) 
rUS  ET  MODIS,  citotions,  what 457 

W. 

WARD.    (Set  Guardians.) 

WARRANTY,  affects  the  natare  of  a  contract        ...        221 

WIDOWS,  their  domicil 45 

WILLS  AND  TESTAMENTS,  according  to  the  law  of 

the  testator's  domicil  pass  personal  pro- 
perty, wherever  situate         .        .        .        391  -398 
Sir  J.  Nicholl's  exception  to  this  rule  in  the 

case  of  English  subjects  abroad  .        392  -  394 

this  rule  established  in  America         .        .        394, 395 

Scotland    .        .        •        •    395 

among  the  foreign  jurists  395,396 

as  laid  down  by  Vattel  «        .      '396,397 

where  change  of  domicil  after  making  the  will         39i 
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WILLS  AND  TESTAMENTS,  (ConUmud.) 

of  immoveable  jnroperty,  governed  by  the 

lex  ret  sita 398 

distinctions  of  the  foreign  jurists  on  this  head  398-401 
the  Scotch  law  in  coincidence  with  the  Com- 
mon Law 401, 402 

when  interpreted  according  to  local  rules  .        409 

of  personal  property,  by  what  evidence  es- 
tablisbed  .....        527 

WITNESS,  competency  of,  when  convict  of  an  infamous 

crime  in'anotber  state  .  .  .517, 518 

when  competent  abroad  and 
incompetent  here      .  •  523 
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